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OUTCOME OF PROCEEDINGS

From: Working Party on Combating Fraud

To:

Ad Hoc Working Party on the multiannual financial framework (MFF)

Subject: Standard provisions on the protection of the union's financial interests in

spending programmes under the new MFF (direct, indirect and shared
management)

As instructed by the Ad Hoc Working Party on MFF (AHWP MFF), the Working Party on

Combating Fraud examined the standard provisions on the protection of the Union's financial

in spending programmes under the new MFF (direct, indirect and shared management) at its
meetings on 29 November and 12 December 2018 and agreed on the texts in ANNEXES 1
to 3.

In comparison to the previous programming period, the approach has been simplified. The
obligations in relation to the protection of the financial interests of the Union are now
regulated comprehensively in Article 129 of Regulation (EU, Euratom) No 2018/1046 of the
European Parliament and of the Council® ("the Financial Regulation"), which applies to "any
person or entity receiving Union funds". Accordingly, it suffices to recall those obligations in
a Recital. Since persons or entities in third countries are not directly addressees of the
Financial Regulation, a specific Article containing the equivalent obligations needs to be

inserted in their regard.

Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of

18 July 2018 on the financial rules applicable to the general budget of the Union, amending
Regulations (EU) No 1296/2013, (EU) No 1301/2013, (EU) No 1303/2013, (EU)

No 1304/2013, (EU) No 1309/2013, (EU) No 1316/2013, (EU) No 223/2014, (EU)

No 283/2014, and Decision No 541/2014/EU and repealing Regulation (EU, Euratom)

No 966/2012 (OJ L 193, 30.7.2018, p. 1).
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3. Therefore, the Working Party on Combating Fraud recommends to the AHWP MFF to

instruct the competent Working Parties to include these agreed standard provisions in the

legal bases as per the lists in ANNEXES 4 to 6 as follows:

- the wording of the Recital provided in ANNEX 1 is to be used in the proposals listed in
ANNEX 4 (direct and indirect management in programmes NOT OPEN to third

countries);

- the wording of the two Recitals and the Article provided in ANNEX 2 is to be used in
the proposals listed in ANNEX 5 (direct and indirect management in programmes

OPEN to third countries);

- the wording of the Recital provided in ANNEX 3 is to be used with the necessary

adaptations in the proposals listed in ANNEX 6 (shared management programmes).
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ANNEX 1

Standard Recital to be included in programmes under (in-)direct management where the

programme is NOT OPEN to third countries

"(X) In accordance with Regulation (EU, Euratom) No 2018/1046 of the European Parliament and
of the Council? ("the Financial Regulation"), Regulation (EU, Euratom) No 883/2013 of the
European Parliament and of the Council3, Council Regulation (Euratom, EC) No 2988/954,
Council Regulation (Euratom, EC) No 2185/96° and Council Regulation (EU) 2017/1939¢,
the financial interests of the Union are to be protected through proportionate measures,
including the prevention, detection, correction and investigation of irregularities, including
fraud, the recovery of funds lost, wrongly paid or incorrectly used and, where appropriate, the
imposition of administrative sanctions. In particular, in accordance with Regulation (EU,
Euratom) No 883/2013 and Regulation (Euratom, EC) No 2185/96, the European Anti-Fraud
Office (OLAF) may carry out administrative investigations, including on-the-spot checks and
inspections, with a view to establishing whether there has been fraud, corruption or any other
illegal activity affecting the financial interests of the Union. In accordance with Regulation
(EU) 2017/1939, the European Public Prosecutor's Office ("the EPPO") may investigate and
prosecute offences against the Union's financial interests, as provided for in Directive (EU)

2017/1371 of the European Parliament and of the Council’. In accordance with the Financial

2 Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of
18 July 2018 on the financial rules applicable to the general budget of the Union, amending
Regulations (EU) No 1296/2013, (EU) No 1301/2013, (EU) No 1303/2013,
(EU) No 1304/2013, (EU) No 1309/2013, (EU) No 1316/2013, (EU) No 223/2014,
(EU) No 283/2014, and Decision No 541/2014/EU and repealing Regulation (EU, Euratom)
No 966/2012 (OJ L 193, 30.7.2018, p. 1).
3 Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of
11 September 2013 concerning investigations conducted by the European Anti-Fraud Office
(OLAF) and repealing Regulation (EC) No 1073/1999 of the European Parliament and of the
Council and Council Regulation (Euratom) No 1074/1999, (OJ L 248, 18.9.2013, p. 1).
4 Council Regulation (EC, Euratom) No 2988/95 of 18 December 1995 on the protection of the
European Communities financial interests (OJ L 312, 23.12.95, p.1).
Council Regulation (Euratom, EC) No 2185/96 of 11 November 1996 concerning on-the-spot
checks and inspections carried out by the Commission in order to protect the European
Communities' financial interests against fraud and other irregularities (OJ L 292, 15.11.1996,
p. 2).
Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation
on the establishment of the European Public Prosecutor's Office ("the EPPO") (OJ L 283,
31.10.2017, p. 1).
7 Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on
the fight against fraud to the Union's financial interests by means of criminal law (OJ L 198,
28.7.2017, p. 29).
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Regulation, any person or entity receiving Union funds is to fully cooperate in the protection
of the Union's financial interests, to grant the necessary rights and access to the Commission,
OLAF, the EPPO in respect of those Member States participating in enhanced cooperation
pursuant to Regulation (EU) 2017/1939 and the European Court of Auditors (ECA) and to

ensure that any third parties involved in the implementation of Union funds grant equivalent

rights."
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ANNEX 2

Standard Recitals and Article to be included in programmes under (in-)direct management

H(X)

where the programme is OPEN to third countries

In accordance with Regulation (EU, Euratom) No 2018/1046 of the European Parliament
and of the Council® (the "Financial Regulation"), Regulation (EU, Euratom) No 883/2013 of
the European Parliament and of the Council®, Council Regulation (Euratom, EC)

No 2988/951°, Council Regulation (Euratom, EC) No 2185/96!! and Council Regulation
(EU) 2017/193912, the financial interests of the Union are to be protected through
proportionate measures, including the prevention, detection, correction and investigation of
irregularities, including fraud, the recovery of funds lost, wrongly paid or incorrectly used
and, where appropriate, the imposition of administrative sanctions. In particular, in
accordance with Regulation (EU, Euratom) No 883/2013 and Regulation (Euratom, EC)

No 2185/96, the European Anti-Fraud Office (OLAF) may carry out administrative
investigations, including on-the-spot checks and inspections, with a view to establishing
whether there has been fraud, corruption or any other illegal activity affecting the financial
interests of the Union. In accordance with Regulation (EU) 2017/1939, the European Public
Prosecutor's Office ("the EPPO") may investigate and prosecute offences against the Union's

financial interests, as provided for in Directive (EU) 2017/1371 of the European Parliament

10

11

12

Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of

18 July 2018 on the financial rules applicable to the general budget of the Union, amending
Regulations (EU) No 1296/2013, (EU) No 1301/2013, (EU) No 1303/2013,

(EU) No 1304/2013, (EU) No 1309/2013, (EU) No 1316/2013, (EU) No 223/2014,

(EU) No 283/2014, and Decision No 541/2014/EU and repealing Regulation (EU, Euratom)
No 966/2012 (OJ L 193, 30.7.2018, p. 1).

Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of

11 September 2013 concerning investigations conducted by the European Anti-Fraud Office
(OLAF) and repealing Regulation (EC) No 1073/1999 of the European Parliament and of the
Council and Council Regulation (Euratom) No 1074/1999, (OJ L 248, 18.9.2013, p. 1)
Council Regulation (EC, Euratom) No 2988/95 of 18 December 1995 on the protection of the
European Communities financial interests (OJ L 312, 23.12.95, p.1).

Council Regulation (Euratom, EC) No 2185/96 of 11 November 1996 concerning on-the-spot
checks and inspections carried out by the Commission in order to protect the European
Communities' financial interests against fraud and other irregularities (OJ L 292, 15.11.1996,
p. 2).

Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation
on the establishment of the European Public Prosecutor's Office ("the EPPO") (OJ L 283,
31.10.2017, p. 1).
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and of the Council'3. In accordance with the Financial Regulation, any person or entity
receiving Union funds is to fully cooperate in the protection of the Union's financial
interests, to grant the necessary rights and access to the Commission, OLAF, the EPPO in
respect of those Member States participating in enhanced cooperation pursuant to
Regulation (EU) 2017/1939, and the European Court of Auditors (ECA), and to ensure that

any third parties involved in the implementation of Union funds grant equivalent rights.

(Y)  Third countries which are members of the EEA may participate in Union programmes in the
framework of the cooperation established under the EEA agreement, which provides for the
implementation of the programmes by a decision under that agreement. Third countries may
also participate on the basis of other legal instruments. A specific provision should be
introduced in this Regulation to grant the necessary rights for and access to the authorizing
officer responsible, OLAF, as well as the European Court of Auditors to comprehensively

exert their respective competences."

"Article X

Protection of the financial interests of the Union
Where a third country participates in the Programme by a decision under an international agreement
or by virtue of any other legal instrument, the third country shall grant the necessary rights and
access required for the authorising officer responsible, OLAF and the European Court of Auditors
to comprehensively exert their respective competences. In the case of the OLAF, such rights shall
include the right to carry out investigations, including on-the-spot checks and inspections, provided
for in Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council

concerning investigations conducted by the European Anti-Fraud Office."

13 Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on
the fight against fraud to the Union's financial interests by means of criminal law (OJ L 198,
28.7.2017, p. 29).
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ANNEX 3

Standard Recital to be included in programmes under shared management!*

"(X) Member States should also prevent, detect and deal effectively with any irregularities
including fraud committed by beneficiaries. Moreover, in accordance with Regulation (EU,
Euratom) No 883/2013 of the European Parliament and of the Council'®, Council Regulations
(Euratom, EC) No 2988/95¢ and Council Regulation No 2185/96!7, the European Anti-Fraud
Office (OLAF) may carry out administrative investigations, including on-the-spot checks and
inspections, with a view to establishing whether there has been fraud, corruption or any other
illegal activity affecting the financial interests of the Union. In accordance with Council
Regulation (EU) 2017/193918, the European Public Prosecutor's Office ("the EPPO") may
investigate and prosecute offences against the Union's financial interests, as provided for in
Directive (EU) 2017/1371 of the European Parliament and of the Council!®. Member States
should take the necessary measures so that any person or entity receiving Union funds fully
cooperates in the protection of the Union's financial interests, grants the necessary rights and
access to the Commission, OLAF, the EPPO in respect of those Member States participating
in enhanced cooperation pursuant to Regulation (EU) 2017/1939, and the European Court of
Auditors (ECA) and ensures that any third parties involved in the implementation of Union
funds grant equivalent rights. Member States should report to the Commission on detected
irregularities, including fraud, and on their follow-up, as well as on the follow-up of OLAF

investigations."

14 The wording takes into account that the programme is managed by Member States.

15 Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of
11 September 2013 concerning investigations conducted by the European Anti-Fraud Office
(OLAF) and repealing Regulation (EC) No 1073/1999 of the European Parliament and of the
Council and Council Regulation (Euratom) No 1074/1999, (OJ L 248, 18.9.2013, p. 1).

16 Council Regulation (EC, Euratom) No 2988/95 of 18 December 1995 on the protection of the
European Communities financial interests (OJ L 312, 23.12.95, p.1).

17 Council Regulation (Euratom, EC) No 2185/96 of 11 November 1996 concerning on-the-spot
checks and inspections carried out by the Commission in order to protect the European
Communities' financial interests against fraud and other irregularities (OJ L 292, 15.11.1996,
p. 2).

18 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation
on the establishment of the European Public Prosecutor's Office ("the EPPO") (OJ L 283,
31.10.2017, p. 1).

19 Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on
the fight against fraud to the Union's financial interests by means of criminal law (OJ L 198,
28.7.2017, p. 29).
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