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This document presents UNIDROIT's draft principles regarding the enforceability of close-out 

netting provisions, in particular draft principle 9 on applicable law. It seeks the views of the 

Council Working Party on Civil Law  Matters (General Affairs) on this draft principle in order to 

prepare the Union's position for the upcoming second session of the UNIDROIT Committee of 

Government Experts on March 4-8, 2013. Comments on the draft principles are expected by 

Unidroit by 2 February 2013. 
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1.  The UNIDROIT draft principles on the enforceability of close-out netting provisions 

UNIDROIT is currently elaborating a set of draft principles regarding the enforceability of close-

out netting provisions. The principles will be contained in a non-binding, soft-law instrument, 

aiming to provide guidance to national legislators. While draft principles 1-8 address the substantive 

law on close-out netting, draft principle 9 addresses the issue of applicable law. The initial text has 

been elaborated by an informal study group composed of experts from the industry, international 

organisations and two Member States (FR, IT). It was first discussed by a Committee of 

Government Experts in October 2012. The second session of this Committee will take place from 4-

8 March 2013. UNIDROIT intends to finalise the draft principles at this session and to submit them 

for approval to the Governing Council of UNIDROIT at its session on 8-10 May 2013.  

The aim of this non-paper is to coordinate the Union's position, in particular regarding draft 

principle 9. The Commission is consulting, in parallel, the Expert Group of the European Securities 

Committee (EGESC), whose comments have been requested by 28 January. The Commission will 

combine all comments to be sent to Unidroit if possible by 2 February 2013 as requested by 

Unidroit. 

2.  Close-out netting in the EU acquis 

Close-out netting1 is an important risk mitigation tool for financial markets which is universally 

used through industry master agreements for financial products. Close-out netting is therefore 

protected in EU-legislation: 

                                                 

1  Close-out netting is a contractual mechanism designed to protect a party vis-à-vis a 

counterparty's default, in particular, its insolvency. In financial transactions such as 

derivatives, both parties have multiple reciprocal outstanding obligations, some of which have 

a positive, others a negative value. Close-out netting contracts provide that if one of the two 

counterparties defaults, all outstanding contracts are accelerated and terminated, their 

replacement costs calculated and the resulting amounts set-off. The final sum that remains to 

be paid is only a fraction of the initial claims between the parties. 
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  Directive 2002/47/EC brings about a certain harmonisation of the substantive law on 

financial collateral arrangements and ensures, i.a. that a close-out netting provision can 

take effect according to its terms, notwithstanding the opening of insolvency proceedings. 

However, the scope of the Financial Collateral Directive is limited to public authorities and 

financial institutions (banks, investment funds, insurance undertakings).  

  Directive 2001/24/EC on the reorganisation and winding-up of credit institutions 

provides that netting agreements are governed solely by the law of the contract which 

governs such agreements (Art 25); such agreements will therefore be upheld in insolvency 

if parties chose a "netting-friendly" law. Regulation (EC) No 593/2008 on the law 

applicable to contractual obligations (Rome I) grants the party the freedom to choose the 

law applicable to their contract (Art. 3). 

  In contrast, Regulation (EC) No 1346/2000 on insolvency proceedings does not contain 

a specific provision on netting. This entails a difference in the treatment of netting 

agreements depending on whether the creditor is a bank or entity covered by the Financial 

Collateral Directive (netting allowed) or an entity not covered (netting possibly not 

allowed, depending on the lex fori concursus). In order to remedy this situation, the 

Commission proposed on 12 December 2012 to amend Regulation (EC) No 1346/2000 

(see COM(2012) 744 final), by including a specific netting rule corresponding to Article 

25 of the Directive 2001/24/EC into the Regulation (proposed Art. 6a). As a result, parties 

can make their netting agreement insolvency proof by choosing an appropriate law; that 

choice of law will be respected also in the insolvency of the non-bank party to the 

agreement.  

  Finally, the Commission proposal of 6 June 2012 for a directive on crisis resolution for 

banks (COM(2012) 280 final), gives regulators the power to impose a stay on close-out 

netting provisions in order to allow the orderly resolution of a bank in financial difficulties, 

e.g. by transferring the debtor's financial contracts to a bridge bank or similar entity, 

thereby preventing the negative effects which an automatic use of close-out netting 

provisions can have on the markets in times of financial crisis (proposed Art. 63). 
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The current EU-acquis on close-out netting is generally considered as satisfactory by Member 

States and there are currently no plans for further amendments than those brought by the proposed 

directive on bank resolution and the proposed revision of the Insolvency Regulation.  

3.  Suggested EU position on draft UNIDROIT principle 9 on applicable law  

Given that the current EU rules are broadly satisfactory, it is suggested that the EU should aim in 

the UNIDROIT negotiations to arrive at internationally agreed principles which are compatible with 

the EU acquis, while allowing – if and where necessary - flexibility for those jurisdictions outside 

the EU that want to go beyond. A detailed comparison between the Unidroit draft principles and the 

EU acquis is provided in Annex 1. With one exception (cf. comment on para 5), draft principle 9 

complies with the EU acquis and it is suggested to support it in principle. The following analysis 

examines the principle and sets out suggested comments paragraph-by-paragraph:  

1.  Paragraph 1 provides that the law governing close-out netting provisions shall be determined 

by the private international law rules of the implementing States.1 The UNIDROIT commentary 

explains that the drafters deliberately refrained from proposing a specific rule on the determination 

of the applicable law, i.e. the freedom to choose the applicable law or an objective connecting 

factor, because of a lack of global consensus on any such rule. This principle does not conflict with 

the EU-acquis; it is suggested to support it.  

                                                 

1  In the EU, "the private international law rules of the implementing States" would cover the 

relevant private international law rules based on the Union legislation. 
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2.  Paragraph 2 clarifies that the governing law determines which parties and obligations (i.e. 

contracts) are eligible for being covered by a close-out netting provision. The clarification that the 

law applicable to the agreement prevails seems to be helpful, in particular in situations where the 

law chosen by the parties allows them to conclude a netting agreement for specific contracts 

whereas the lex fori concursus does not. It is suggested to support the rule on substance. In 

drafting terms, however, it seems preferable to replace "further" by "in particular", because 

paragraph 1 does not contain any rule about the scope of the applicable law. It might be 

considered to expand the paragraph to include other aspects of the scope of applicable law as does 

Article 12 Rome I Regulation (e.g. interpretation, performance, consequences of breach, extinction 

of obligations, consequences of nullity). However, the Commission is not aware of any particular 

problems other than the one which Paragraph 2 aims to address and which protects the parties’ 

expectations concerning the applicable law so a further expansion of the rule may not really be 

needed in practice. 

3.  Paragraph 3 addresses the case where a close-out netting agreement contains a different 

choice of law clause than one or several of the contracts covered by the netting agreement. The 

principle says that the choice in the netting agreement should prevail, thereby avoiding differences 

in interpretation in particular in situations where the underlying contracts were concluded after the 

conclusion of the netting agreement. This rule also seems helpful to improve legal certainty and 

does not seem to conflict with any rule of the EU acquis; it is suggested to support it. As to 

drafting matters, it is suggested to retain the words in square brackets to clarify that this 

principle only concerns the law applicable to the netting agreement, not to the law applicable 

to the underlying contract  

4.  Paragraphs 4 and 5 address the interplay between the law applicable to the netting 

agreement and the law of the insolvency proceedings. Paragraph 4 – which is still in square brackets 

- states the principle that the opening of insolvency proceedings should not affect the determination 

of the law applicable to the netting contract and the obligations covered by this contract. This 

principle is in line with Union law, both insofar as credit institutions are concerned and, if the 

Commission proposal in the revision of the Insolvency Regulation is supported, insofar as 

commercial companies are concerned.  It is suggested to support this rule and to have the 

square brackets deleted.  
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Paragraph 5 allows implementing states to impose restrictions on the exercise of rights arising from 

the netting agreement against the insolvency estate in two respects. First, national law can provide 

exceptions to paragraph 2 and limit the enforceability of close-out netting agreements with respect 

to certain parties or certain obligations. Second, national law can foresee the avoidability of close-

out netting provisions as a fraudulent transaction or a preference detrimental to other creditors of 

the insolvent party.  

It should be noted that the authorisation to provide for a temporary stay of close-out netting 

provisions which was contained in the original draft is now contained in principle 8 of the draft 

Principles. This possibility is important for the EU in light of the proposal for a Directive on bank 

resolution which foresees such a stay.  

The possibility given to implementing States by lit a) currently does not exist under EU law. Under 

Regulation Rome I, the question of eligibility would be determined by the chosen or otherwise 

applicable law subject only to internationally mandatory rules. It may be assumed that any 

restrictions on close-out netting stemming from insolvency law could be regarded as overriding 

mandatory rules under Art. 9 Rome I.  It is proposed to support this principle because it allows 

Member States to maintain the level of close-out netting protection which currently exists in the EU 

and it does not force the EU to expand such protection (as the scope of the Unidroit principles 

seems to be broader than the Financial Collateral Directive (FCD), see the comparison in the 

Annex 1).  

As to lit b), the possibility to set aside a close-out netting agreement does currently not exist under 

EU law if the counterparties are covered by the scope of the Financial Collateral Directive and the 

insolvent debtor is captured by Directive 2001/24/EC (this is the combined effect of Art. 7 Financial 

Collateral Directive and Art. 25 and Art. 30 Directive 2001/24/EC). This means notably that if an 

EU bank has a claim resulting from a netting agreement against a non-EU entity, the netting 

agreement risks to be set aside in an insolvency  opened outside the EU,  whereas foreign creditors 

of EU banks could make their netting agreement "insolvency-proof" by choosing a netting-friendly 

EU law. The principle contained in lit b) also deviates from the philosophy contained in the 

proposed Art. 6a of the proposed revision of the Insolvency Regulation. It is therefore suggested 

not to support the draft principle , even if in the end the Union could live with it.  
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Annex 1 - Comparison UNIDROIT – EU ACQUIS 

 
On the basis of Draft Principles  

regarding the enforceability of close-out netting provisions as developed for the second session of the 

UNIDROIT Committee of governmental experts on the enforceability of close-out netting provisions – 

December 2012 (C.G.E./Netting/2/W.P.2) 

UNIDROIT 

 

EU Provisions 

 

Differences 

DEFINITION 

Principle 1: Scope of the 
Principles 

These Principles deal with the 
effects and the enforceability of 
close-out netting provisions that are 
entered into by eligible parties in 
respect of eligible obligations. 

(-)  

Unidroit-text 
serves only 
clarification. 

 

Principle 2: Definition of ‘close-
out netting provision’ 

A “close-out netting provision” 
means a contractual provision on the 
basis of which, upon the occurrence 
of an event predefined in the 
provision in relation to a party to the 
contract, the due and undue 
obligations owed by the parties to 
each other that are covered by the 
provision are reduced to or replaced 
by a single net obligation, whether by 
way of novation, termination or 
otherwise, representing the value of 
the combined obligations, which is 
then payable by one party to the 
other.  

Financial Collateral Directive 2002/47/EC 

Article 2 (n) Definitions 

 
(n) "close-out netting provision" means a 
provision of a financial collateral 
arrangement, or of an arrangement of 
which a financial collateral arrangement 
forms part, or, in the absence of any such 
provision, any statutory rule by which, on 
the occurrence of an enforcement event, 
whether through the operation of netting or 
set-off or otherwise: 

(i) the obligations of the parties are 
accelerated so as to be immediately due 
and expressed as an obligation to pay an 
amount representing their estimated current 
value, or are terminated and replaced by an 
obligation to pay such an amount; and/or 

(ii) an account is taken of what is due from 
each party to the other in respect of such 
obligations, and a net sum equal to the 
balance of the account is payable by the 
party from whom the larger amount is due to 
the other party. 

 

Unidroit-text 
is broader, 
because it is 
not limited to 
financial 
collateral 
arrangement 

PERSONAL SCOPE 

Principle 3: Definition of ‘eligible 
party’  

‘Eligible party’ means 

 

Financial Collateral Directive 2002/47/EC 
Article 1 (2) Subject matter and scope 
The collateral taker and the collateral 
provider must each belong to one of the 
following categories: 
(a) a public authority (excluding publicly 

Unidroit-text 
is broader, 
leaving 
flexibility to 
the relevant 
state to 
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Article 2 (n) Definitions
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provision of aaaaaaaa ffffffffffininininninininininnaaaaanaa ccccicccicc aaaaalaaa  collateral
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provision, aaaaaaaaaaanynynyyyyyyyy sssssssssstatttattttt tutuuuutututuutototooryryryryryryryrry rule by which, on 
the occurrenenenenenenenennncecececececececeee oooff ffff anaaaaaaaaa  enforcement event,
whether throuuuuuguguugu hhhh hhhh ththththththhththeeee eeeee operation of netting or 
set-ofofofofofofoffofff f f oooroooooo  otherrrrrrrrrrwiwiwiwiwiwiwiwiww sesssssss :

(i))))))))))) thththththththththe obobobobobobobobooobllilililililliligagagaaaaaaatitttt ons of the parties are 
aaacacaaa cececcecececececelllllelll rateteteeeteteeedddd ssssssossss  as to be immediately due
aananaaaaaa dddddddddd exxxxxxxxprprprprprprprprpresesesesesesesesessssssessss d as an obligation to pay an 
ammmmmmmmmououououuuuuuuntntntntntntnttntn rrrreeeepeeeee resenting their estimated current
vavavavavaavaavaluuuuuuuuue,e,e,e,ee,ee,, ooooooooorrrrrrr rr are terminated and replaced by an 
oooooboboobo liiiiiiiiigagagagagagagagaggg tion to pay such an amount; and/or

(i(i(i(iii)ii)i) aaaaaaaaan account is taken of what is due from 
eaeaeaeaeaeaeaeaeaaach party to the other in respect of such 
obligations, and a net sum equal to the
balance of the account is payable by the 
party from whom the larger amount is due to 
the other party.
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a) a person other than a natural 
person; 

b) a partnership or unincorporated 
association (whether or not its 
membership includes 
natural persons); and 

c) any other person or legal entity 
designated as an eligible party 
under the law of the 
relevant State. 

guaranteed undertakings unless they fall 
under points (b) to (e)) including: 
(i) public sector bodies of Member States 
charged with or intervening in the 
management of public debt, and 
(ii) public sector bodies of Member States 
authorised to hold accounts for customers; 
(b) a central bank, the European Central 
Bank, the Bank for International 
Settlements, a multilateral development 
bank as defined in ( …), the International 
Monetary Fund and the European 
Investment Bank; 
(c) a financial institution subject to 
prudential supervision including: 
   (i) a credit institution (…); 
  (ii) an investment firm  (…); 
  (iii) a financial institution (…); 
  (iv) an insurance undertaking as defined in 
(…) and a life assurance undertaking  (…); 
 (v) an undertaking for collective investment 
in transferable securities (UCITS) (…); 
  (vi) a management company as defined in 
(…); 
(d) a central counterparty, settlement agent 
or clearing house, (…); 
(e) a person other than a natural person, 
including unincorporated firms and 
partnerships, provided that the other party is 
an institution as defined in points (a) to (d). 
3. Member States may exclude from the 
scope of this Directive financial collateral 
arrangements where one of the parties is a 
person mentioned in paragraph 2(e). 
If they make use of this option Member 
States shall inform the Commission which 
shall inform the other Member States 
thereof. 

expand the 
scope 

 

MATERIAL SCOPE 
 

Principle 4: Definition of ‘eligible 
obligation’  

‘Eligible obligation’ means an 
obligation arising under one of the 
following contracts: 

a) derivative instruments, meaning 
an option, forward, future, swap, 
contract for differences or other 
transaction in respect of a reference 

 
In terms of the material scope, the Financial 
Collateral Directive protects a close-out netting 
provision only if it is included into a financial 
collateral arrangement, i.e. an agreement, under 
which a collateral provider provides financial 
collateral (cash, financial instruments or credit 
claims) to a collateral taker for the purpose of 
securing the performance of relevant financial 
obligations. 
 

Financial Collateral Directive 2002/47/EC 

Article 2 (1)  

For the purpose of this Directive: 
 
(a) ‘financial collateral arrangement’ means a 
title transfer financial collateral arrangement or a 
security financial collateral arrangement whether or 
not these are covered by a master agreement or 

 
 
UNIDROIT-text is 
much broader, it is  
based on an open list 
 

 

  

(i) a credit institution (…);
  (ii) an investment firm  (…);
  (iii) a financial institution (…);
  (iv) an insurance undertaking as definenennenenenenen ddddddd dd d ininnnnnnnn  
(…) and a life assurance undertakinggggggggg (…((…(…(………………);)))
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Financial Collateral Directive 2002/47/EC
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value that is [, or in the future 
becomes,] the subject of recurrent 
contracts in the derivatives markets; 

b) repurchase agreements, lending 
agreements and margin loans for the 
sale or purchase of securities, 
money market instruments and units 
in collective investment schemes; 

c) collateral arrangements securing 
another eligible obligation; 

d) contracts for the sale, purchase or 
delivery of 

(i) securities; 

(ii) money market instruments; 

(iii) units in a collective investment 
scheme; 

(iv) currency of any country, territory 
or monetary union; 

(v) gold, silver, platinum, palladium, 
or any other precious metal; or 

(vi) any other fungible commodity, 
meaning a commodity that is [,or in 
the future becomes,] the subject of 
recurrent contracts in the spot, 
forward or derivatives markets; 

e) any other type of contract 
designated to that effect under the 
relevant law; and 

f) agreements under which a party 
assumes a liability (whether by way 
of surety or as principal debtor) for 
the performance of obligations of 
another person under any 
agreement referred to in sub-
paragraphs (a) to (e). 

general terms and conditions; 
 
 
 
b) ‘title transfer financial collateral arrangement’ 
means an arrangement, including repurchase 
agreements, under which a collateral provider 
transfers full ownership of financial collateral to a 
collateral taker for the purpose of securing or 
otherwise covering the performance of relevant 
financial obligations; 
 
(c) ‘security financial collateral arrangement’ 
means an arrangement under which a collateral 
provider provides financial collateral by way of 
security in favour of, or to, a collateral taker, and 
where the full ownership of the financial collateral 
remains with the collateral provider when the 
security right is established; 
 

(d) ‘cash’ means money credited to an 
account in any currency, or similar claims 
for the repayment of money, such as money 
market deposits; 

(e) ‘financial instruments’ means shares 
in companies and other securities 
equivalent to shares in companies and 
bonds and other forms of debt instruments if 
these are negotiable on the capital market, 
and any other securities which are normally 
dealt in and which give the right to acquire 
any such shares, bonds or other securities 
by subscription, purchase or exchange or 
which give rise to a cash settlement 
(excluding instruments of payment), 
including units in collective investment 
undertakings, money market instruments 
and claims relating to or rights in or in 
respect of any of the foregoing; 

(o) ‘credit claims’ means pecuniary claims arising 
out of an agreement whereby a credit institution, as 
defined in Article 4(1) of Directive 2006/48/EC, 
including the institutions listed in Article 2 of that 
Directive, grants credit in the form of a loan". 
 
(f) 'relevant financial obligations' may consist of 
or include: (i) present or future, actual or contingent 
or prospective obligations (including such 
obligations arising under a master agreement or 
similar arrangement); (ii) obligations owed to the 
collateral taker by a person other than the collateral 
provider; or (iii) obligations of a specified class or 
kind arising from time to time". 
 
Additionally, the following two situations are 
stipulated in the Financial collateral Directive:  
 
Article 5(5) Right of use of financial collateral 
under security financial collateral arrangements 

security in favour of, or to, a collateral taker, and
where the full ownership of the financial cooooooooollllllllllllllllll ttatatatattterererererererereere al 
remains with the collateral provider whennnnnnn ththththhhhhhheeeeeeeee
security right is established;

(d) ‘cash’ means money crediteededededededde ttttttttooo o o o ooo aaaaanaaaa  
account in any currency, or simimimimimimimimimilalalalalalalallar rrrrrrr clclccc aaiaiaiaiaiaiaiaimsmssssmsmsmsssss 
for the repayment of money, suuuuuuuuuchchchchchchchchch aaaas ssssss ssss mommommomomomomomoneneneneneey y yy yyyy y y
market deposits;

(e) ‘financial instrumentttttttts’s’s’s’s’s’’s’s mememememeeememeeeeaananannanannans shshshshshshshshshaaaraaa es 
in companies and otototototototototheheheheheheeheherr rrrrrrr securities 
equivalent to shares iiiiiiin nnnn cococooooooomppmpmpmpmpmpmpmpananannannanannnieiii s and
bonds and other formmmmmmss s s ofofoffofofofofofofof debbbbbbbbbt tt t t inininnnnnnnnstststttttstrrrrrrur ments if 
these are negotiableeeeeeeee ooooooooooonnnnnnnnnnn ttththe e ee cacacacacacacacacapipipipipipipipipip tal market, 
and any other seeeecucucucucucuucucuuucurirrrrrrr titititiititiieseseseseseseseseses wwwwwwwwhihihhhhhihichchhhhchch are normally 
dealt in and whihihihihihihiih chchchchchchhhh ggggggggggivivivivvve thththththththththheeee rirriririir ght to acquire 
any such shareesesesseeesse , bbbobobobbbb ndndnddsssssssssss orororororororor other securities 
by subscriptptptptptptptptptioioioiiiiii n, ppppppppppururururururururuu chchchchchchhhhasasasssssasssse or exchange or 
which giveveeeeeeveee rrrrrrisisisisisisisisisse eeeee ttotototottttt aaaaaaaaa cash settlement 
(excluding iiiiiiiiinsnsnsnsnsnsnsnsnstrtrrumumumumumumumumments of payment),
including unnnnnnnnnnitititits ssssssssss inininiiinininnnn collective investment 
undeeeeertrtrtrtrtrtrtrtrtakaaaaaaaa ings, mmmmommmm ney market instruments 
and clclclcclcccc aiaiiiaiaiimsmmmmmmmm rrrrrrrrrrelelelelelelelellelatatatattatatatatating to or rights in or in 
reeeeeeeeeeesssspspspspss eeeecececeeee t tttt ofofofofffooooo aaaaaaaaannynynynynnynn ooooooooof the foregoing;

((o(o(o((o( ) ) )) ) ‘crededededededededdititititiiititit ccccccccccclalalalalalallalal ims’ means pecuniary claims arising 
ououuuuuuuut t ofofofofooooo aaaaaaaannn aaaagaaaa reement whereby a credit institution, as 
dedededededededeefififififififfifinenenenennnnn dd ininininninninn Article 4(1) of Directive 2006/48/EC, 
inininnnnnnnclududududuuuuuuu iiiniii g the institutions listed in Article 2 of that 
DiDiDiDiDiDDiDirrrrrrrrr cececececcccctitttttt ve, grants credit in the form of a loan".

(f(f(f(ff(f(f(ffff))))))))) 'relevant financial obligations' may consist of 
or include: (i) present or future, actual or contingent 
or prospective obligations (including such 
obligations arising under a master agreement or 
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2. Where a collateral taker exercises a right of use, 
he thereby incurs an obligation to transfer 
equivalent collateral to replace the original 
financial collateral at the latest on the due date for 
the performance of the relevant financial obligations 
covered by the security financial collateral 
arrangement. (…) 
 

5. If an enforcement event occurs while an 
obligation as described in paragraph 2 first 
subparagraph remains outstanding, the obligation 
may be subject of a close-out netting provision.  
 
Article 6(2) Recognition of title transfer financial 
collateral arrangements 
 

1. Member States shall ensure that a title transfer 
financial collateral arrangement can take effect in 
accordance with its terms. 
 

2. If an enforcement event occurs while any 
obligation of the collateral taker to transfer 
equivalent collateral under a title transfer 
financial collateral arrangement remains 
outstanding, the obligation may be the subject of a 
close-out netting provision. 
 

 
FORMAL REQUIREMENTS 

 

Principle 5: Formal and Reporting 
requirements  

5.(1) The law should not make the 
[operation] [creation, validity, 
enforceability, effectiveness against 
third parties or admissibility in 
evidence] of a close-out netting 
provision dependent on 
a) the performance of any formal act 
other than a requirement that a 
close-out netting provision be 
evidenced in writing or any legally 
equivalent form; and 
b) the use of standardised terms of 
specific trade associations. 

(2) The law should not make the 
[operation] [creation, validity, 
enforceability, effectiveness against 
third parties or admissibility in 
evidence] of a close-out netting 
provision and the obligations 
covered by the provision dependent 
on the compliance with any 
requirement to report data relating to 
those obligations to a trade 
repository or similar organisation for 
regulatory purposes. 

Financial Collateral Directive 2002/47/EC 

Article 3 Formal requirements 

1. Member States shall not require that the 
creation, validity, perfection, enforceability 
or admissibility in evidence of a financial 
collateral arrangement or the provision of 
financial collateral under a financial 
collateral arrangement be dependent on the 
performance of any formal act 

Without prejudice to Article 1(5), when credit claims 
are provided as financial collateral, Member States 
shall not require that the creation, validity, 
perfection, priority, enforceability or admissibility in 
evidence of such financial collateral be dependent 
on the performance of any 
formal act such as the registration or the notification 
of the debtor of the credit claim provided as 
collateral. However, Member States may require 
the performance of a formal act, such as 
registration or notification, for purposes of 
perfection, priority, enforceability or admissibility in 
evidence against the debtor or third parties. By 30 
June 2014, the Commission shall report to the 
European Parliament and to the Council on whether 
this paragraph continues to 
be appropriate. 
 
2. Paragraph 1 is without prejudice to the 
application of this Directive to financial collateral 
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[(3) This Principle does not affect the 
application of any laws or regulations 
of the implementing State that 
provide for administrative, regulatory 
or penal sanctions for the 
noncompliance with formal 
requirements.] 

only once it has been provided and if that provision 
can be evidenced in writing and where the financial 
collateral arrangement can be evidenced in writing 
or in a legally equivalent manner. 
 
3. Without prejudice to Council Directive 93/13/EEC 
of 5 April 1993 on unfair terms in consumer 
contracts (1) and national provisions concerning 
unfair contract terms, Member States shall ensure 
that debtors of the credit claims may validly waive, 
in writing or in a 
legally equivalent manner: 
(i) their rights of set-off vis-à-vis the creditors of the 
credit claim and 
vis-à-vis persons to whom the creditor assigned, 
pledged or otherwise mobilised the credit claim as 
collateral; and 
(ii) their rights arising from banking secrecy rules 
that would otherwise 
prevent or restrict the ability of the creditor of the 
credit claim to provide information on the credit 
claim or the debtor for the purposes of using the 
credit claim as collateral. 
 

 
EFFECT OF CLOSE-OUT NETTING PROVISIONS 

 

Principle 6: Operation of Close-
out Netting Provisions in General 

6.(1) The law should ensure that a 
close-out netting provision is 
enforceable in accordance 
with its terms. In particular, the law 

a) should not impose enforcement 
requirements beyond those specified 
in the close-out netting provision 
itself; and 

b) should ensure that, where one or 
more of the obligations covered by 
the closeout netting provision are, 
and remain, invalid, unenforceable or 
ineligible, the operation of the close-
out netting provision is not affected 
in relation to the other covered 
obligations [, which are valid, 
enforceable and eligible]. 

[(2) Nothing in these Principles 
affects the application of any laws 
and regulations restricting the 
operation of close-out netting 
provisions in whole or in part on the 
basis that the close-out netting 
provision conflicts with laws and 
regulations concerning fraud or the 
conditions for validity of contracts.] 

Financial Collateral Directive 2002/47/EC 

Article 7 Recognition of close-out netting 
provisions 

 

1. Member States shall ensure that a close-
out netting provision can take effect in 
accordance with its terms: 

(a) notwithstanding the commencement or 
continuation of winding-up proceedings or 
reorganisation measures in respect of the 
collateral provider and/or the collateral 
taker; and/or 

(b) notwithstanding any purported 
assignment, judicial or other attachment or 
other disposition of or in respect of such 
rights. 

2. Member States shall ensure that the 
operation of a close-out netting provision 
may not be subject to any of the 
requirements that are mentioned in Article 
4(4), unless otherwise agreed by the 
parties. 

Article 4(4) Enforcement of financial 
collateral arrangements 

4. The manners of realising the  financial 
collateral referred to in paragraph 1 shall, 
subject to the terms agreed in the security 
financial collateral arrangement, be without 
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any requirement to the effect that: 

(a) prior notice of the intention to realise 
must have been given; 

(b) the terms of the realisation be approved 
by any court, public officer or other person; 

(c) the realisation be conducted by public 
auction or in any other prescribed manner; 
or 

(d) any additional time period  must have 
elapsed. 

Principle 7: Additional Rules on 
the Operation of Close-out Netting 
Provisions in Insolvency 

7.(1) The law should ensure that 
upon the commencement of 
insolvency proceedings in relation to 
a party to the close-out netting 
provision 

a) the operation of the close-out 
netting provision is not stayed; 

b) the [relevant] insolvency 
administrator or [relevant] court 
should not be allowed to demand 
from the other party performance of 
any of the obligations covered by the 
close-out netting provision, even if 
these obligations are otherwise 
enforceable, while rejecting the 
performance of any obligation 
owed to the other party that is 
covered by the close-out netting 
provision and otherwise enforceable; 

c) the mere entering into and 
operation of a close-out netting 
provision as such should not 
constitute grounds for the avoidance 
of a close-out netting provision 
on the basis that it is deemed 
inconsistent with the principle of 
equal treatment of creditors; and 

d) the operation of a close-out 
netting provision should not be 
restricted merely because the close-
out netting provision or one or more 
of the obligations covered by this 
provision were entered into during a 
prescribed period before, 
or on the day of but before, the 
commencement of the proceedings. 

 

Financial Collateral Directive 2002/47/EC 

Article 8 Certain insolvency provisions 
disapplied 

1. Member States shall ensure that a 
financial collateral arrangement, as well as 
the provision of financial collateral under 
such arrangement, may not be declared 
invalid or void or be reversed on the sole 
basis that the financial collateral 
arrangement has come into existence, or 
the financial collateral has been provided: 

(a) on the day of the commencement of 
winding-up proceedings or reorganisation 
measures, but prior to the order or decree 
making that  commencement; or 

(b) in a prescribed period prior to, and 
defined by reference to, the commencement 
of such  proceedings or measures or by 
reference to the making of any order or 
decree or the taking of any other action or 
occurrence of any other event in the course 
of such proceedings or measures. 

2. Member States shall ensure that where a 
financial collateral arrangement or a 
relevant financial obligation has come into 
existence, or financial collateral has been 
provided on the day of,  but after the 
moment of the commencement of, winding-
up proceedings or reorganisation measures, 
it shall be legally enforceable and binding 
on third parties if the collateral taker can 
prove that he was not aware, nor should 
have been aware, of the commencement of 
such  proceedings or measures. 

(…) 

4. Without prejudice to paragraphs 1, 2 and 
3, this Directive leaves unaffected the 
general rules of  national insolvency law in 
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[(2) These Principles do not affect a 
partial or total restriction of the 
operation of close-out 
netting provisions under the relevant 
insolvency law as a fraudulent 
transaction or as a 
preference that is detrimental to 
other creditors, where factors other 
than or additional to 
those covered by paragraph (1) of 
this Principle are present]. 

relation to the voidance of transactions 
entered into during the prescribed period 
referred to in paragraph 1(b) and in 
paragraph 3(i). 

 

EXCEPTIONS FOR RESOLUTION 
 

Principle 8: Resolution of 
Financial Institutions 

8. These Principles are without 
prejudice to a stay of the operation of 
a close-out netting provision which 
the law of the implementing State, 
subject to appropriate safeguards,  
may provide for in the course of 
resolution proceedings for financial 
institutions. 

 
Commission proposal of 6 June 2012 for 
directive establishing a framework for the 

recovery and resolution of credit institutions 
and investment firms, COM(2012) 280 final 

 
Article 63 Power to temporarily suspend 
termination rights 
 
1. Subject to Article 77, Member States shall 
ensure that resolution authorities have the 
power to suspend the termination rights of any 
party under a financial contract with a failing 
institution that arise solely by reason of an action 
by the resolution authority, from the notification 
of the notice pursuant to Article 74 (5) and (6) 
until no later than 5 pm on the business day 
following that notification. 
 

For the purposes this paragraph, the relevant 
time is that in the home Member State of the 
institution under resolution. 
 
2. Where a resolution authority exercises the 
power set out in paragraph 1 to suspend 
termination rights, it shall make all reasonable 
efforts to ensure that all margin, collateral and 
settlement obligations of the failing institution 
that arise under financial contracts during the 
period of suspension are met. 
 
3. A person may exercise a termination right 
under a financial contract before the end of the 
period referred to in paragraph 1 if that person 
receives notice from the resolution authority that 
the rights and liabilities covered by the netting 
arrangement shall not be transferred to another 
entity. 
 
4. Where a resolution authority exercises the 
power specified in paragraph 1 to suspend 
termination rights, those rights may be exercised 
on the expiry of the period of suspension as 
follows: 
 
(a) if the rights and liabilities covered by the 
financial contract have been transferred to 
another entity, or the bail-in tool has been 
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by the resolution authorrrrrrorrororrrrorrorrrrititttitittttttiittitty,yyyyyyyyyyyyyyyy ffffffffffffffffrororooooommmmmmmmmmmmmmmmmmmm thththththththththtthtthttttththththheeeee nonn tification 
of the notice pursuantntttnttttnttttnttttn ttttooo oo ooooooooo AAAAAAAArAAAAAAAAAAAAAA tiiccclclclccclclclclccccccclcccc eeee 74747474747474747474747474777777 (((((((((((((5) and (6) 
until no later than 5 pmpmppmpmpmpmpmmmpmpmppmpmppmppmpmpmpmpp oooooooooooooooooooonn nnn thththhhhthhhhthhhhheee eeeeeeeeeeeeeeeeee bubububububububububububububbubububububuussssissssssssss ness day 
following that notiffffififfiffffifffii iciciciciccciciccciciiciciccciccattatatatatatatatatatataaaaaaa ioioiooiooioioiioioioioioooooon.n.n.nn..n.n.n.nn.n.n....n.

For the purposeeesesseseeeseeeeeeeeee ttttttttttttttttttttthihhhiihiihiihihiihihihhihih sssssssssssssss papapapapapapapapapapapapapappaaarrrrrrrrrarararrrrrrarrr grgrgrgrrraaaaaapaaaaaaaaaaaaa h, the relevant 
time is that in thhhhhhhee ee e eeeeeeeee hhhhhohohohohhhhh mememememmem MMMMMMMMMMMMMMMMMMMMMMember State of the
institution unnnnnnnnnnnnnnnnnnnnndedddddddeddddededddddeddd r rereeeeereeeeeeeeeeeeeeesososososososososososososssososolululululutttitititttittttt ooooooonooooooooooooo .

2. Where a rrrrrrrrrrrrrrrrrresesesesesessesesesesesesessessssesssoololololololoolololoooololololo ututututioioooooiooooioooooioooooooonnnnnnnnnnnnnnnnnnnn authority exercises the 
power set out tttttt t tttttttttt ininninnn ppppppppppppppppparararararaararararararararararararararrraaaaagaaaaaaaaaaaaa raph 1 to suspend 
terminininininnnnininininiiiiiiiii atatatatataatatataaataatatatatatatation righgghghghhhhhghghghgghhhhhhhtstsssssssssssssstsssssss,, it shall make all reasonable 
effortsssssssssssssssssss totototototott eeeeeeeeeeeeeeeeeeeeenssssssssurururururururururururururururururrurure e eee ee ee e eeeeee eeeeee tthtttt at all margin, collateral and 
seeseseseseseseseeseseesesesesesses ttttttttleleleleeeememememememememememememememememememeentntntntnnnnnnnnnnn oooooooooooooooooooobblblblbligigigigigigigigigigggigigigigggggations of the failing institution
ttthththtttttthaaaatataaataaaaaa  ariseeseseseseseeeeseeseseeseeseeeseee uuuuuuuuuuuuuuuuuuuundndndnddddnddddddddddddddder financial contracts during the
pepppepepepepeppppeppepepppepp ririririririririririrririiriiiiodoooooooooooo oooooooooooooooooooof f f f sssusssssssssssss spension are met.

.3.3.3.3..3...... AA ppppppppppppppppererererererererererereererrererereereree ssssosssss n may exercise a termination right 
uuuuunuuuuuuuu dededededededededededededededededdedededededer rrrrrrrrrrrrrr a financial contract before the end of the 
pepepepepepepepeepepepepepep ririririooooooodooooooooooooooo  referred to in paragraph 1 if that person 
rererererererererrererrrrrrr cccccecccccccccc ives notice from the resolution authority that 
the rights and liabilities covered by the netting
arrangement shall not be transferred to another 
entity.

4 Wh l ti th it i th

without 
e operation of 
sion which 
ting State, 
afeguards,  
ourse of 
for financial 
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applied to the institution under resolution for the 
purpose referred to in point (b) of Article 37(2): 
 

(i)  A person may not exercise termination rights 
as a result of the resolution action in any case 
covered by Article 77(1); 
 

(ii)  A person may exercise termination rights in 
accordance with the terms of that contract on 
the occurrence of any subsequent default by the 
recipient where the contract has been 
transferred to another entity, or by the institution 
where the bail-in tool has been applied; 
 
 
(b) if the rights and liabilities covered by the 
financial contract remain with the institution 
under resolution, and the resolution authority is 
not applying the bail in tool in accordance with 
Article 37(2) (a) with regards to that institution, a 
person may immediately exercise termination 
rights in accordance with the terms of that 
contract. (…) 
 
6. For the purposes of paragraph 1, financial 
contracts shall include the following contracts 
and agreements: 
 
(a) securities contracts, including: 
(i) contracts for the purchase, sale or loan of a 
security, a group or index of securities, 
(ii) an option on a security or group or index of 
securities, 
(iii) a repurchase or reverse repurchase 
transaction on any such security, group or index; 
 
(b) commodities contracts, including: 
(i)  contracts for the purchase or sale of a 
commodity for future delivery,  
(ii)  an option on a commodity; 
 
(c) futures and forwards contracts, including 
contracts (other than a commodities contract) for 
the purchase, sale or transfer of a commodity or 
property of any other description, service, right 
or interest for a specified price at a future date, 
 
(d) repurchase agreements relating to securities; 
 
(e) swap agreements, including: 
(i) swaps, options, futures or forward 
agreements relating to interest rates; spot or 
other foreign exchange, precious metals or 
commodity agreements; currency; an equity 
index or equity; a debt index or debt; commodity 
indexes or commodities; weather; emissions or 
inflation, 
(ii)  total return, credit spread or credit swaps, 
(iii) any agreement or transaction that is similar 
to an agreement referred to in points (i) or (ii) of 
this point which is the subject of recurrent 
dealing in the swaps or derivatives markets; 

financial contract remain with the institution 
under resolution, and the resolution authoriiitytytytytytytytytyy iiiiiiis sssssss
not applying the bail in tool in accordance e eee ee ee wiwiwiwiwiwiwiwithththththththtth 
Article 37(2) (a) with regards to that institutututututututututitiiioonoooooooo , aaaaaaaaaa
person may immediately exercise termmmmmmmmmminininnninnnnattttttatatioioioioioioioioionn nnnn
rights in accordance with the terms ooofofofoofooo ttttttthahahhahahahaahatttt ttttt 
contract. (…)

6. For the purposes of paragraaaaphphphphphphphphphph 1111111111,,,, fififififififififinananananananaancncnccnnnnnnn iaiaaaaaaaallllllll ll
contracts shall include the follllllllllllllowowowwwwwowwing cococccccccc ntntnntnntnntraaaaaaaaccccccctcc s
and agreements:

(a) securities contracts, inclclclclccccclludududddddudddingg:g:gggg:gg
(i) contracts for the puuuuuuuuurrrcrcrcrchhahahahaaahaaah seeeeeeeee,,,,,,,, sasasasaasaaaaleeeeeeeee ooooooooor loan of a
security, a group or indndndndndndndndddnddexxxxxxxxx ooooooffff ffff seseseseeseesesecucucucuuucucurirrrrrr ties,
(ii) an option on a secucucucucucucucucuuririitytytytyyyyyy oooooooooooor rrrrrrrr ggggrggggg ouoo p or index of 
securities,
(iii) a repurchaseeeeeeeee oooooooorrrrrrrr r rrrrerrer veveveveveveveveversrsrsrsrssrsrsrsse eeee ee e e rrrrrer purchase 
transaction on anynynynynynynynyn ssssucucucucucuccucucuch h hhhhhhh sssssessssss curity, group or index;

(b) commodddddddddddititttiiiiiiiieseseseseeeee cccccccconnonononononntrtrtrtrtrtrtrt acacacacacacacacaca ts, including:
(i)  contractss ffooorooroorororr ttttttttheheehee ppppppppppurchase or sale of a 
commmmmmmmmodoooooooo ity foorrr r rrrr rrr fufuuuttutututtutututt re delivery, 
(ii)  ananananannnnann ooooooooptpppppppp ion ononononnonononononn aaaaaaaaaa commodity;

(c(c(c(cccc(cc)))) fufufufufufufufufufuttttttutttt reeees ss s ssss anand dd d dd dd dd forwards contracts, including
ccococcccc nnnntnnnnn ractctctctctctctctc sssss s sss (ooooooooooththtththththththt er than a commodities contract) for 
thhhhhhhhheeee pupupupupupuppup rcccccccchhahahaaaaaase, sale or transfer of a commodity or 
prprprprprprprprpropopopopopopopopoperertytytyyyy ooooooof any other description, service, right
ooroorrorororo  intnnnnnnnnn erest for a specified price at a future date,

(d(d(d(dd) ) ) )) rrrrrrerrr purchase agreements relating to securities;

(e) swap agreements, including:
(i) swaps, options, futures or forward 
agreements relating to interest rates; spot or 
other foreign exchange, precious metals or 
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(f) master agreements for any of the contracts or 
agreements referred to in points (a) to (e).   
 
7. (…) 
 
Article 77 
Exclusion of termination and set-off rights in 
resolution 
 
1. Member States shall ensure that 
counterparties under a financial contract as 
defined in Article 63 entered into originally with 
the institution under resolution cannot exercise 
termination rights under that contract or rights 
under a walk-away clause unless the resolution 
action is the sale of business tool or the bridge 
institution tool and the rights and liabilities 
covered by the financial contract are not 
transferred to a third party or bridge institution, 
as the case may be. 
 
For the purposes of this paragraph, a walk-away 
clause includes a provision in a financial 
contract that suspends, modifies or extinguishes 
an obligation of the non-defaulting party to make 
a payment, or prevents such an obligation from 
arising that would otherwise arise. 
 
2. Member States shall ensure that creditors of 
the institution under resolution are not entitled to 
exercise statutory rights to set-off unless the 
resolution action is the sale of business tool or 
the bridge institution tool and the rights and 
liabilities covered by the financial contract are 
not transferred to a third party or bridge 
institution, as the case may be. 
 
See also proposed Article 68(2)(d), Art. 69 and 
Art. 72 that provide for safeguards in terms of 
netting arrangements after the resolution tools 
have been applied. 

 

PRIVATE INTERNATIONAL LAW 
 

Principle 9: Governing Law of 
Close-Out Netting Provisions 

9.(1) The private international law 
rules of the implementing State 
should determine the law that 
governs the operation of the close-
out netting provision, taking into 
account, to the extent permitted by 
the laws of the implementing State, 
any choice of the governing law by 
the parties. 

(2) The governing law in accordance 
with paragraph (1) further 
determines which parties and 

 
Directive 2001/24/EC on reorganisation and 

winding up of credit institutions 
 
Article 25 Netting agreements 
 
Netting agreements shall be governed solely by 
the law of the contract which governs such 
agreements. 
 
(Special rule to Article 10 which provides that a 
credit institution shall be wound up in 
accordance with the laws of its home Member 
State, i.e. the Member State in which this credit 
institution has been authorised.) 
 
 

 
Unidroit text is more 
limited, because 
Principle 9(5) protection 
of close-out netting 
against insolvency: 
 

 does not 
mandatorily cover 
netting agreements 
protected by the EU 
acquis, 
 

 does not extend to 
avoidance rules. 

under a walk-away clause unless the resolution
action is the sale of business tool or the bririririiriririddgdgddgddgdgdgdge eeeeee e
institution tool and the rights and liabilitiesesesessesesess 
covered by the financial contract are noooooooooot ttttt
transferred to a third party or bridge innnsnsnsnsnnnn titititititiitt tttutt tititiiitioonononooooon,,,,
as the case may be.

For the purposes of this paragraphphphphphphpphphp , a aaaaaaaaa wwwwawawawawwalklklklklkkllkk---awwwwwwawwawway 
clause includes a provision in aaaaaaaaa ffffffffffinininininaananannaaaa cicicicicicicicicc alalalala  
contract that suspends, modiididididididid ffffifififif eseeseseseesesesee ooooooooor rrr exexexexexexexexxtitiiingngngngnnnnn uishes 
an obligation of the non-deeeeeeefafafaaauuluuluuuuuuu tititiiitiiit ngngngngngggg partytytytyyyyytyty ttttttto make 
a payment, or prevents suuuuucucucuucchhhhhhhhh anannnnnnnn ooooblbbbbbbbbb igation from 
arising that would othererrrrrrrrrrwiwwwiwwwwwwww seeeeeeeee aaaaririrrrrrirr seeeeeeseee....

2. Member States shahaaaaaaaalllllllllllll eeeeeeeeensnnsssuuurururrrrrure eee thththththththththat creditors of 
the institution undededededeededederrrrrrr r rr reereeeresosososossososssos lulululululuul titittiononononononono  are not entitled to 
exercise statutorrrrrrrrrry yy yyyy yy y yy riririrrririririghghghghghghghghghghtstttstt tttttttttooooo oooo seseseseseseeseettttttttt-off unless the 
resolution actionnnnnnnn ssssisisisss tttttt ehehehee sssssssalalaalaalalee eeeee of business tool or 
the bridge insnsnsnsnsnsnsstitutitititititititiiononononnonnnonon tttooooooooll and the rights and 
liabilities coooooooooveveveverererereeereeer dddddddd byyyyyyyyy tttthehehehehehehehee financial contract are
not transferrrererererrreddddddddddd tototototototototoo aaaaaaaa ttttttthihhihihihhiird party or bridge 
institution, as ssssss ththhhthhhtheeeeeeeee cacacacacacacacaassssesssss  may be.

See alalalallalalalalsosososoosososoo ppppppppropopopoopopopopopoposesessesesesesesess d Article 68(2)(d), Art. 69 and 
ArArrArArrArrrrttttt.t.tt 7777777772 2222 ththththththththhhatatatatatatatata pppppppppprorororooooovvvvivvvv de for safeguards in terms of 
nneneneneennn ttttttttttttt iinini g arrrarrararararararangngngngnggngngngements after the resolution tools 
hhahaahahaahhhhh vvvevvvevvv  beeeeeeeeeeeeeeeee nnnnnnn apaaaaa plied.

PRPRPRPRRRPRRRIVIVIVVVVVIVIVATATATAATATATATEEEEEE INTERNATIONAL LAW

g Law ofoffffffff 
visionsnsnsnsnsnnsss

ational lalaaaaaaaw www ww
g State 
w that 
f the close-

DDiDiiDDiDiDD rereeeerererereeective 2001/24/EC on reorganisation and 
winding up of credit institutions

Article 25 Netting agreements

Netting agreements shall be governed solely by 
the law of the contract which governs such
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obligations are eligible for being 
covered by the close-out netting 
provision. 

(3) The law should ensure that a 
choice of law made in a close-out 
netting provision prevails [in relation 
to this provision] over any other 
choice of law made in or in relation 
to the obligations covered by the 
close-out netting provision except as 
otherwise provided by the parties. 

[(4) The law should ensure that the 
commencement of insolvency 
proceedings does not affect the 
determination of the governing law or 
laws for the operation of the close-
out netting provision and the 
obligations covered by this 
provision.] 

(5) Notwithstanding the above, if 
insolvency proceedings have been 
commenced in respect of a party to 
the close-out netting provision [or a 
branch of that party] and under 
a law other than the law determined 
in accordance with paragraph (1), 
the implementing State may provide 
that the law governing the 
insolvency proceedings governs 
also  

a) the determination of the scope 
of parties and obligations that are 
eligible for close-out netting for 
the purposes of the enforcement 
of the close-out netting provision 
in the context of insolvency 
proceedings before the courts of 
the relevant implementing State; 
and 

b) the avoidance of a close-out 
netting provision as a fraudulent 
transaction or as a preference that 
is detrimental to other creditors of 
the insolvent party. 

Proposal for a Regulation of the European 
Parliament and of the Council amending 
Council Regulation (EC) No 1346/2000 on 

insolvency proceedings, COM(2012) 744 final 
 
Article 1 
Council Regulation (EC) No 1346/2000 is 
amended as follows: (…) 
 
(25) The following Article 6a is inserted: 
  
“Article 6a Netting agreements 
 
Netting agreements shall be governed by the 
law of the contract governing such agreements”.  
 
 

-- 
 
Directive 2001/24/EC on reorganisation and 

winding up of credit institutions 
 
Article 30 Detrimental acts 
 
1. Article 10 shall not apply as regards the rules 
relating to the voidness, voidability or 
unenforceability of legal acts detrimental to the 
creditors as a whole, where the beneficiary of 
these acts provides proof that: 
 
- the act detrimental to the creditors as a whole 
is subject to the law of a Member State other 
than the home Member State, and 
 
- that law does not allow any means of 
challenging that act in the case in point. 
 
2. Where a reorganisation measure decided on 
by a judicial authority provides for rules relating 
to the voidness, voidability or unenforceability of 
legal acts detrimental to the creditors as a whole 
performed before adoption of the measure, 
Article 3(2) shall not apply in the cases provided 
for in paragraph 1 of this Article. 
 

Council regulation (EC) No 1346/2000 
of 29 May 2000 on insolvency proceedings 

 
Article 13 Detrimental acts 
 
Article 4(2)(m) shall not apply where the person 
who benefited from an act detrimental to all the 
creditors provides proof that: 
 
- the said act is subject to the law of a Member 
State other than that of the State of the opening 
of proceedings, and 
 
- that law does not allow any means of 
challenging that act in the relevant case. 

--

Directive 2001/24/EC on reorganissasasaasassss tititititiiitt on aaaaaaaaandndndndndndndndnddd 
winding up of credit instituuuuuuuuuutititiooononoonooooo sssssss

Article 30 Detrimental acts

1. Article 10 shall not apply aasasasaaaa rrrrrrrrregegegeggggggggaraaaaaaaa dsddsdsdsdsdsdsds tttttttheheheheheheheheh  rules 
relating to the voidness, vooooooooiddddddddidababababaabaaa ililiililililililllliiiiiitititi yy y y y y y y y or 
unenforceability of legal acacacacacacacacaca tstststssssss dddddeteteeeeeee riririiriiimemmmmmmmmm ntal to the 
creditors as a whole, whwhwhwhwhwhwhwhhhhereeeeeee e eeeeeeeee thththhhhhhe eeeeeeee bebebebebebebbebeneneneeeeneeneeeficiary of 
these acts provides pprprprprprpp oooooooooooooooooofffffff f ff f thatatatatatataatat::::

- the act detrimennnnnnnntaatatataatataaatallll lll toooooooooo tttttttheheheheheheheheheh cccccccccrerererererererereditors as a whole 
is subject to the  lalallaaaaawwwwwww ww oofofofofofofof a MMMMMMMMMMememememmmmmber State other 
than the home MeMeMeMMeMeMeMeMeM mmmbmmbmbmm ereer SSSSSSSSSSStatatattatatattatattettetetettt , and

- that law ddddddooeoeoeooeooo sss nonononononononnn t aaalalaalaaaa lololow www w w ww w any means of 
challenging thththhhthththththththatatatatatatatatat aactctctctctctctt iiiin ttttttht e case in point.

2. Whehehehehehehehehererrrrrrr  a reoooooooooooorgrggggggganisation measure decided on 
by a jjjududududuuduuu icicicciccicccial auauauauauauauauauththththththththttthooooroooo ity provides for rules relating
toooooooooo ttttttthhhhe ee ee e eee e vooooooooidididdididddnenenenenenenenenessssssssssss, voidability or unenforceability of 
leeeeeeegggagagaggagagg lllll actssstssts ddddddddetetetttttttrrrrrrrirrr mental to the creditors as a whole 
pppepepepeppp rfrfrfrfrfrfrfrfrfr ormmmmemememmm ddddddddd bebbebbbbebebbeb fore adoption of the measure,
ArArArrrrrrrtitititttttt clclclclclcllcleeeeeeeeeee 33(3(3(3333(3 2222)22222  shall not apply in the cases provided 
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fraudululululululululleenenenenttttt tt tt

eferennnnnnnnncececeeeeeeecece tttttttttthahahahahhhhh t tttttt
credditititititititittororororrrrorssssssss ofofofofofofoffoff  

fofofofofoofoofor rrr inininininininnin ppppppppppparaarararaararaa agraph 1 of this Article.

CCCCCoCCCC uncil regulation (EC) No 1346/2000
ofofofofofofofofofo  29 May 2000 on insolvency proceedings

Article 13 Detrimental acts

Article 4(2)(m) shall not apply where the person 
who benefited from an act detrimental to all the
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Article 4(2)(m) Law applicable 
 

2. The law of the State of the opening of 
proceedings shall determine the conditions for 
the opening of those proceedings, their conduct 
and their closure. It shall determine in particular: 
… (m) the rules relating to the voidness, 
voidability or unenforceability of legal acts 
detrimental to all the creditors. 

_______________ _______________
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