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NOTE
From: General Secretariat of the Council
To: Delegations
Subject: Closing note of the European Ombudsman (S1/3/2017/KR) on the Strategic

Initiative with the Council of the EU on the transparency of the negotiations
on the UK withdrawal from the EU ('Brexit')

Delegations will find attached a copy of a letter from Ms E. O'Reilly, European Ombudsman, to Mr
Jeppe Tranholm-Mikkelsen, Secretary-General of the Council of the EU, received on 6 May 2019,
and the closing note of the European Ombudsman (SI/3/2017/KR) on the above-mentioned subject.
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ANNEX

European Ombudsman

Emily O'Reilly
Buropean Ombudsman

Mr Jeppe Tranholm-Mikkelsen
Secretary-General

Council of the European Union
1048 Brussels

Belgium

Strasbourg, 03/05/2019

SI/3/2017/KR: Closing note on the Strategic Initiative with the Council of the EL
on the transparency of the negotiations on the UK withdrawal from the EU

("Brexit’)
Drear Mr Secretary-General,

In the cantext of the strategic initiative above, we have exchanged letters
discussing proactively publishing information on the Brexit negotiations.

Based on this correspondence, and on our monitoring of the Council’s
publications, | have decided to close my sirategic initiative with the following
conclusion;

The EU has overall pursued a proactive approach anticipating citizens”
and businesses’ legitimate need for information on the Brexit negotiations.
The level of transparency achieved by the EU thus far has been very high,
when compared to for example international negotiations that the EU has
conducted in the past.

+ Thank you for having engaged constructively on this matter.

Yours sincerely,

EU-"' b&?‘:
Emily O'Reilly

European Ombudsman

Enclosure: Closing Mote SI/3/2017/KR
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Closing note

on the Strategic Initiative with the Council of the
EU concerning public information on the UK's
withdrawal from the EU (S1/3/2017/KR)

Abstract

The withdrawal of the United Kingdom from the Enrapean Uiion las sevious and wide-
ranging inplications for millivns of EU citizens and businesses. They should, to the
approprinte extent, be kept informed about developments in the withdrawal process, as
well as the subsequent process for deciding upon the future relationship hetween the

EL and the LK,

The European Council mandated the European Conmiission to vepresent the ELL in the
negotintions leading to the withdrawal of the UK from the EU. Before the UK invoked
Article 50 to begin the process, the Ombudsinan suggested practical ways to both the

Comrission and the Couneil of the EU to ensure appropriate transparency as regards

the negotintions.

The Ombudsman closes this initintive by noting that the Union has overall pursued a
proactive approach anticipating eitizens’ and businesses” legitimale need for
information an the Brexil negotiations, The level of transparency achieved Hins far hias
Been very ligh, when compared to for example tnfernational negotintions that the EU
has conducted in the past.

1. Background

1. The withdrawal of the United Kingdom from the European Union has serious
and wide-ranging implications for millions of EU citizens and businesses. They
should, to the appropriate extent, be kept informed about developments in the
withdrawal process, as well as the subsequent process for deciding upon the
future relationship between the EU and the UK. The public interest may be best
served by choosing carefully when information on the negotiations can be
released, so as nat to disrupl, at critical junctures, the successful outcome of the

negotliations,
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2. In this context, the Ombudsman has suggested practical ways o ensure the
appropriate transparency of the negotiations. The Ombudsman wrote ta the
Council' on this matter and to the Commission twice?,

3. The European Commission has been mandated by the European Council to
represent the EU in the negotiations leading to the withdrawal of the UK from
the EU. The Ombudsman monitored the Commission’s transparency efforts in
this respecl, and concluded in February 2019 that the level of transparency
achieved thus far has been very high, when compared to for example
international negotiations that the EU has conducted in the past.’

2. Public Information on the Brexit negotiations

4, Before the Brexit negotiations started, on 24 March 2017, the Ombudsman
wrote to the Council of the EU calling for the proactive publication of key
negotiating documents. In particular the Ombudsman asked whether the
guidelines from the European Council would be made public, and whether the
Council would commit to timely publication of the negotiating directives.s

5. In the weeks and months that followed the Commission published its
recommendation for a Council decision authorising the Commission to open
withdrawal negotiations (including draft negotiating directives). The Council
published its guidelines, setting out core principles for Brexit negotiations. The
Council also published the negotiating directives and guiding principles on
transparency?.

6. Throughout the withdrawal phase, the Council has maintained a timeline,
which is public, with all of the publications of the Council of the EU and the
European Council. This timeline has been kept up to date, and includes formal
decisions, official letters, statements, (draft) negotiating documents, and
summit-related documents.*

' Sea: hitps:lwww.ombudsman suropa swenlerrespondencelen/7 7306,

* “Information for the public on the Upcoming negatiations aimed at rasching agreement on the UK's
withdrawal from Iha EUL" (28 February 2017):
bites. Merwrw poburclsman ewopa ewentomzsg
urges sppioptiate Broxt iransparency), and
‘Securing apﬁmpﬂam stakeholder input in the Bre:ll negotiations and potential for further progress on
1ran$parency {23 February 2018) hilps /f AN aumna au'en'corespondencaten/B0197
" Sea; hitips Hfwws ombudsman eurepa eufenprass-release/en/ 102858,

* Sea: hitps o ombudsman europa ewfenfear i (77305, See also Annex | for an
overview af the Ombudsman's suggastions for mprovement and the Councl's replies,

 The Councll responded 1o the EC on & June 2017,

htipaiivesne ombudsman europa aulen/comrespondencelen'BO0GS

The European Councll hag produced a limeling with all af its punlmahnna

bt consilum, europs eulen/| : : saferendum.

See also Annex 2 for a description and tme-ine of key publications.

# See: hitps: feww copsilium. europa.eulen/ooligiesiey-uk-afar-refarandury.

[calen 78528, with press release {('Dmbudsman
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7. The Ombudsman thereby closes this initiative by noting that the Union has
overall pursued a proactive approach to meeting citizens' and businesses’
legitimate need for information on the Brexit negotiations. The level of
transparency achieved thus far is very high when compared to for example
international negotiations that the EU has had, and it served to enhance the
legitimacy of the EL! in these negotiations. The Ombudsman will continue ta
engage with the Council to ensure that the future relationship negotiations are
as transparent as possible.
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Annex 1 - Ombudsman suggestions for
improvement and Council replies

Letter to the Council concerning public information on the UK's withdrawal
from the EU

On 24 March, the EO wrote to the Secretary-General of the Council of the EU
saying that as a starting point, it would be helpfui:

{a) “if the European Council were to publish tie guidelines, referved to fn Article 50(2)
TELU, in e ffgn’ri ufwh:'rh' the Ulnion shall n{unang and conclude an ﬂgn_'gm{.r_qf with
the UK”

(b “far the Council to commil, i privciple, lo the earliest possible disclosnre of the
negotiating divectives and of any subsequent amendments or additions”.

Councils reply

On 29 April 2017, the European Council published jts guidelines and the
Council’s directives were annexed to the Council decision authorising the
opening of negotiations of 15 May 2017, These actions respond to points (a) and
{b).

The Council responded to the EO on 6 June 2017, attaching the Guiding
principles for bransparency (v wegolintions winder Article 50 TEU (XT 21023/17). The
Council pointed out that these guiding principles also apply to citizens' rights
and obligations, which is “the first priority for the negotiations” for the
European Council.

Annex 2 - Time-line of publication of key
documents for the withdrawal negotiations

Institution Title Timing
European Council | European Council's gujdelines, 29 April 2017
| {art. 50) setting out core principles for

Brexit negotiations, including the
phased approach of the
negotiations (first phase of
withdrawal on 3 main
disentanglement issues (citizens;
financial settlement, land border)
and second phase of the
withdrawal negotiations, then
trade negotiations).
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Commission

Recommendation for a Council

| decision authorising the

| Commission te open withdrawal
negotiations (including draft
negotialing directives).

. General Affairs
| Council (Article
| 5m)

General
Secretariat of the
| Council {TFUK)

Commission

European Council
{art, 50)

Commission

; European Council
{art. 50)

Commission

| General
' Secretariat of the
| Council (TFUK)

o

' Adoption of negotiating dijectives,
authorising the opening of the
negotiations and nominating the

| Commission as EU negotiator.

Guiding principles for

transparency in Brexit negotiations.

l Q& A document on the rights of
EU27 and UK citizens after the UK
has withdrawn from the EU (in all

I official EU languages).

Cividelines setting out core

principles for the Brexit

negotiations as regards the second
| phase related to transition and the
framework for the future

relationship.

| Draft Withdrawal Agreement with

' colour-coding to indicate (the
absence of) progress in the
negotiations.

| Guidelines tor post-Brexit

relationship with the UK.

i Proposal for a Council decision on
| the signing of the Withdrawal
Agreement.

Council decision on the signing of
the Withdrawal Agreement.

3 May 2017

| 22 May 2017

' 22 May 2017

12 December 2017

L5 December 2017

19 March 2018

23 March 2018

5 December 2018

7 January 2019
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