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DRAFT AGREEMENT ON EXTRADITION  

BETWEEN THE UNITED STATES OF AMERICA  

AND THE EUROPEAN UNION 1 
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Article 4 .....................................................................  ................................ Extraditable offenses 
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 of documents  

 

Article 6 .....................................................................  .......................... Transmission of requests 

 for provisional arrest 
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1   This text has been prepared by the U.S. and EU negotiating delegations and is subject to the 

respective internal approval processes.  The delegations have treated extradition and mutual 

legal assistance in two separate agreements that are to enter into force simultaneously. 
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The United States of America and the European Union, desiring to further facilitate cooperation 

between the United States of America and European Union Member States, with due regard for 

rights of individuals and the rule of law, by concluding a treaty relating to the extradition of 

offenders, 

 

Have agreed as follows: 

 

Article 1: Object and Purpose1 

 

The Contracting Parties undertake, in accordance with the provisions of this Agreement, to provide 

for enhancements to cooperation under bilateral treaties between the United States of America and 

Member States governing extradition of offenders. 

 

 

Article 2: Definitions 

 

1. “Contracting Parties” shall mean the European Union and the United States of America; 

 

2. “Member State” shall mean a Member State of the European Union; 

 

3. “Ministry of Justice” shall, for the United States of America, mean the United States 

Department of Justice; and for a Member State, its Ministry of Justice, except that with 

respect to a Member State in which functions described in Articles 3, 5, 6, 8 or 12 are 

carried out by its Prosecutor General, that body may be designated to carry out such function 

in lieu of the Ministry of Justice in accordance with Article 18.   

 

                                                 
1  The delegations will reflect on whether or not “existing” should be added in Articles 1 and 3. 

j p

Parties undertake, in accordance with the provisionssss ooooooooof f fffffffff thththtthththttt isisisisssissss AAAAAAAAAAgree

to cooperation under bilateral treaties between ttttttttthehehehehehehhhe UUUUUUUUUnininininininininn tetetetetetetetett d dddddddddd StStStStStSttttS ates

overning extradition of offenders.

Article 2: Definitititititititittioioioioioioioioi nnsnnnnnnnn

ing Parties” shall mean the Eurrrrrrurrropopopopopopopoppeaeaeaeaeaeaeaee nnnnnnn nn UUUUnUnUnUnUnUnioioioioioioioioionn nnnn and the United States

State” shall mean a Membmbmbmbmbmbbmbmbmbmberererrrrrrer SSSSSSSSSStatetetetetetetetetete ooof f f f f f fff ttttthtt e European Union;

of Justice” shall, forororororororororr tttttttthehhhhhhhh  Uniiiiiiiiiitetetetetetetttt d ddddddddd States of America, mean the Unit

nt of Justice; andndndnddnddndddnd fffforororororrororror a MMMMMMMMMemememememememememmbbbbbbbebb r State, its Ministry of Justice, exce

a Member Stttttttttataaaaaaaa eee eeeeee inininininnnnnn whhhhhihihihh cchchchchchchchch ffunctions described in Articles 3, 5, 6, 8

t by its Prooroororororooseseeeeeeeesesecucuuuuuuutototototototototor rrrrr GeGeGeGeGeGeGG nnnnnenennn ral, that body may be designated to carry 

the Minnnnnnnnnisisisisisisisissisisistrtrtrtrtrtrtrtrtry y y yy y y y y ofofofffoffffff JJJJuuuuusususuu tititititititititice in accordance with Article 18.  
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Article 3: Scope of application of this Agreement in relation 

to bilateral extradition treaties with Member States 

 

 

1. The United States of America, and the European Union pursuant to the Treaty on European 

Union, shall ensure that this Agreement is applied in relation to bilateral extradition treaties 

in force between the United States of America and the Member States, under the following 

terms: 

 

 

(a) Article 4 shall be applied in place of bilateral treaty provisions that authorize 

extradition exclusively with respect to a list of specified criminal offenses. 

 

(b) Article 5 shall be applied in place of bilateral treaty provisions governing 

certification, authentication or legalization of an extradition request and supporting 

documents transmitted by the requesting State. 

 

(c) Article 6 shall be applied in the absence of bilateral treaty provisions authorizing 

direct transmission of provisional arrest requests between the United States 

Department of Justice and the Ministry of Justice of the Member State concerned; 

 

(d) [Article 7 shall be applied in addition to bilateral treaty provisions governing 

transmission of extradition requests]1 

 

(e) Article 8 shall be applied in the absence of bilateral treaty provisions governing the 

submission of supplementary information; where bilateral treaty provisions do not 

specify the procedure to be used, paragraph 2 shall also be applied; 

                                                 
1  This provision remains under discussion. 

ticle 4 shall be applied in place of bilateral treatyy y yy y yyy y prprprprprprprprp ovovovovvvovovvvisssssisssioioioioiiiiii nsnsnnns ttttttttthat a

tradition exclusively with respect to a list of spspspspsppspspsppecececececececece ififififiiifiiifffieieieedddd ddddd crcrcrcrcrcrcrcrcrrcrrimimimimimimimimiminal off

ticle 5 shall be applied in place of bilaterererererere alalalaaaaaal tttttttttrerererererererererrr atataatatatatatatty prprprprprprprprproooovooo isions gover

rtification, authentication or legalization nn nn nnnn ofofofofofofofofof aaaann n nnn nnn exexexexexexexexextradition request 

cuments transmitted by the requesttttttttininininnnnnninnng gg g g g g gg g StStStSStStStStStatatatatatatatee.e.e.eeeee

ticle 6 shall be applied in the ababababababababaa ssssesess ncncncce e eeeeeee ofofofofoffoff bbbbbibb lateral treaty provisions

ect transmission of proviiiiiiiissssisississs onononnnnnnonalaaaaaaaaa  arrrrrrrrrrrrrresesest t t ttt t tt requests between the United

partment of Justice and thhheeee e eeeee MiMiMiMiMMMMMMMM ninininnnnnn ststststttttttryrr  of Justice of the Member Sta

rticle 7 shall be apaapapapapapapapa plplplplplplplplplppliei d d d d d d d d d ininnnninninnn aaaadddddddddddddddd ition to bilateral treaty provisions g

nsmission of ff ff fff exexexexexexexee trtrtrtttttt aaadadadadaadada itioioioioioioioioionnnnn nnnn reeeequests]1

ticle 8 shshshshshshshshshhhalalalaalalalalalall lll bebebebbebbbbb aaaaaaaapppppppppppppppplililililililililied in the absence of bilateral treaty provisions

bmissssisisisisss ononooononnnnnn oof ff f fffff sususuuusuuuuppppppppppppppppppllllllelll mentary information; where bilateral treaty pro

ecify the eeeeeee prprprprprprprprrpp ococococococoooceeeedeeee ure to be used, paragraph 2 shall also be applied;
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(f) Article 9 shall be applied in the absence of bilateral treaty provisions authorizing 

temporary surrender of persons being proceeded against or serving a sentence in the 

requested State;  

 

(g) [Article 10 shall be applied, except as otherwise specified therein, in place of, or in 

the absence of, bilateral treaty provisions pertaining to decision on several requests 

for extradition of the same person;] 

 

(h) Article 11 shall be applied in the absence of bilateral treaty provisions authorizing 

waiver of extradition or simplified extradition procedures; 

 

(i) Article 12 shall be applied in the absence of bilateral treaty provisions governing 

transit;  where bilateral treaty provisions do not specify the procedure governing 

unscheduled landing of aircraft, paragraph 3 shall also be applied; 

 

(j) Article 13 may be applied by the requested State in place of, or in the absence of, 

bilateral treaty provisions governing capital punishment; 

 

(k) Article 14 shall be applied in the absence of bilateral treaty provisions governing 

treatment of sensitive information in a request. 

 

2. (a) The European Union pursuant to the Treaty on European Union shall ensure that 

each Member State acknowledges, in a written instrument between such Member 

State and the United States of America, the application, in the manner set forth in this 

Article, of its bilateral extradition treaty in force with the United States of America 

[…]. 

 

(b) The European Union, pursuant to the Treaty on European Union, shall ensure that 

new Member States acceding to the European Union after the entry into force of this 

Agreement and having bilateral extradition treaties with the United States of 

America, take the measures referred to in subparagraph (a).   

p , p y p ,

ticle 11 shall be applied in the absence of bilateral treaaaaaaaaatttttttttyyy y prprprprprprprprpprp ovision

iver of extradition or simplified extradition procedururrrrurrruresesesessse ;;;;;;;;;;

cle 12 shall be applied in the absence of bilateteteeeeeeerararararararararar llllllll trtrtrttttttrreaeaeaaaeaaaatytytytytytyyyyyyy prprprprrrrprrovisions

nsit; where bilateral treaty provisions do nnnnnnnnnototototottotototot spepepepepepepepepep ciciciciciciciciifyfyfyfyfyfyfyyfy tttthehhehehehehehehe procedur

scheduled landing of aircraft, paragraph hhhhhh 333333333 shshhhhhshshshshhhaaalalalalalaallllll lll l alsososososososososo bbbbebb  applied;

cle 13 may be applied by the requeeeeeeeststststststststststs ededededededededed SSSSSSSStatatatatatataatetetetttttt iniiiiiiiii  place of, or in the

ateral treaty provisions governnnnnnninininininininining g gg g g g ggg cacacaaaaaaapipipipipipipipipipp tttatttt lll l l llll ppppuppppp nishment;

cle 14 shall be applied innn ttttttttheheheheeeheeh aaaaaaaaaabseeeneneeeneee cececeeeeeee of bilateral treaty provisions

atment of sensitive informamaaaaamaaaatitititititititiiiiionononoononooon iiiin n n n nnnn a request.

e European Uniiiiiiiiooononononoooo pppppppppppursussususususus anananananannant t t ttttototottt  the Treaty on European Union shal

ch Member StStStStStStSttStattatatatatata e eee eeeee aaaacacaacaaa knnnnnnnnnowowowwwwwwwlelllllelleledges, in a written instrument between s

ate and the e ee ee e e e UnUnUnUnUnUnUnUnUnUU ititittitititititededededededededed SSSSSSSSStatatatatt tetetetetetetetetes of America, the application, in the mann

ticle, ofoffffffff iiiiiiiiiitstststtstststststs bbbbbbbbbbilililiiiii atatatatatatatataaatererererererererer lalalalalallll extradition treaty in force with the United Sta

…].

e European Union, pursuant to the Treaty on European Union, sh
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(c)  The Contracting Parties shall endeavor to complete the process described in 

paragraph (b) prior to the scheduled accession of a new Member State, or as soon as 

possible thereafter.  The European Union shall notify the United States of America of 

the date of accession of new Member States.  

 

3. If the process described in paragraph 2(b) is not completed by the date of accession, the 

United States of America shall not be obligated to apply the provisions of this Agreement in 

its relations with that new Member State until the completion of its internal proceedings for 

that purpose.  The United States of America shall notify the European Union of the 

completion of such procedures.   

 

4. The United States of America shall not be obligated to apply the provisions of this Agreement 

in its relations with a new Member State with which it does not have a bilateral extradition 

treaty.   

 

 

Article 4: Extraditable offenses 

 

1. An offense shall be an extraditable offense if it is punishable under the laws of the requested 

and requesting States by deprivation of liberty for a maximum period of more than one year 

or by a more severe penalty.  An offense shall also be an extraditable offense if it consists of 

an attempt or conspiracy to commit, or participation in the commission of, an extraditable 

offense. Where the request is for enforcement of the sentence of a person convicted of an 

extraditable offense, the deprivation of liberty remaining to be served must be at least four 

months. 

 

2. If extradition is granted for an extraditable offense, it shall also be granted for any other 

offense specified in the request if the latter offense is punishable by one year’s deprivation of 

liberty or less, provided that all other requirements for extradition are met. 

 

p p

e.  The United States of America shall notify the Europpopppoppoppeaeaeaeaeaeaeaeann nnnnn nnnn Union 

of such procedures.  

States of America shall not be obligated to appppppppppppppppppplylylylylylylylylyy ttttttheheheheeeeee ppppppppppprorororororororororrr vivivivivivvvv sions o

ons with a new Member State with which ittittittititt ddddddddddoeoeoeoeoeoeoeoeoo ssssssssss nonononononononoot tt hahahahaahahahahaavvvvvevvv  a bilater

Article 4: Exttttttttrrrrarararar dididididididddd tatatatatatatatatatablbblblblblblbblb e ofofoofffffenses

shall be an extraditable ofofofofofoffofofofffefeefensnsnsnsnsnsnsnsnsse iffffffffff itititititititititii iiiissssssssss punishable under the laws o

ing States by deprivation oooooooof f fffff lilililililillililill bebebbebebebebeebertrtrtrtrr yyy yyyyyyy for a maximum period of more

e severe penalty.  AnAnAnAnAnAnAnAnAnAn oooooooooffenseeeeeeeeeee ssssssssshahhhhhhhhh ll also be an extraditable offense

or conspiracy to o oo o o cocococococommmmmmmmmmmmmmmmmmm ititititiititii ,,, oooororooro ppppppppparticipation in the commission of, an

here the requeeeeeeeeestssssss iiiiiiis s ss foffffff r enenenenenenenenenfoooorcement of the sentence of a person con

offense, thththththththththe e eeee eee dedededededededeepppprppprpp ivivivivivivivivivatatataaa ioioioioioioioioion of liberty remaining to be served must b

n is grananannnnnannteteteeeeteedddd ddd ddd fofofofofofofofor an extraditable offense, it shall also be granted fo

cified in the request if the latter offense is punishable by one year

www.parlament.gv.at

https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=70589&code1=RAT&code2=&gruppen=Link:6177/03;Nr:6177;Year:03&comp=6177%7C2003%7C


CONFIDENTIEL UE

 

6177/03  HGN/GS/lwp 8 

 DG H III CONFIDENTIEL UE EN 

 

3. For purposes of this Article, an offense shall be considered an extraditable offense: 

 

(a)  regardless of whether the laws in the requesting and requested States place the offense 

within the same category of offenses or describe the offense by the same terminology; 

 

(b) regardless of whether the offense is one for which United States federal law requires the 

showing of such matters as interstate transportation, or use of the mails or of other 

facilities affecting interstate or foreign commerce, such matters being merely for the 

purpose of establishing jurisdiction in a United States federal court; and 

 

(c) in criminal cases relating to taxes, customs duties, currency control and the import or 

export of commodities, regardless of whether the laws of the requesting and requested 

States provide for the same kinds of taxes, customs duties, or controls on currency or on 

the import or export of the same kinds of commodities. 

 

4. If the offense has been committed outside the territory of the requesting State, extradition 

shall be granted, subject to the other applicable requirements for extradition, if the laws of the 

requested State provide for the punishment of an offense committed outside its territory in 

similar circumstances.  If the laws of the requested State do not provide for the punishment of 

an offense committed outside its territory in similar circumstances, the executive authority of 

the requested State, in its discretion, may grant extradition provided that all other applicable 

requirements for extradition are met. 

 

 

 

Article 5: Transmission and authentication of documents […] 

 

1. Requests for extradition and supporting documents shall be transmitted through the 

diplomatic channel, which shall include transmission as provided for in Article 7. 

 

g g g

se of establishing jurisdiction in a United States federaaaaaaaaallllllll l cocococococoooooouruuuuuu t; and
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2. Documents which bear the certificate or seal of the Ministry of Justice, or Ministry or 

Department responsible for foreign affairs, of the requesting State shall be admissible in 

extradition proceedings in the requested State without further certification, authentication, or 

other legalization. 

 

 

Article 6: Transmission of requests for provisional arrest 

 

Requests for provisional arrest may be made directly between the Ministries of Justice of the 

requesting and requested States, as an alternative to the diplomatic channel.  The facilities of the 

International Criminal Police Organization (Interpol) may be used to transmit such a request. 

 

 

Article 7: Transmission of documents following provisional arrest  

 

If the person whose extradition is sought is held under provisional arrest by the requested State, the 

requesting State may satisfy its obligation to transmit its request for extradition and supporting 

documents through the diplomatic channel pursuant to Article 5, paragraph 1, by submitting the 

request and documents to the Embassy of the requested State located in the requesting State.  In that 

case, the date of receipt of such request by the Embassy shall be considered to be the date of receipt 

by the requested State for purposes of applying the time limit that must be met under the applicable 

extradition treaty to enable the person’s continued detention. 

 

 

Article 8:  Supplemental information   

 

1. The requested State may require the requesting State to furnish additional information within 

such reasonable length of time as it specifies, if it considers that the information furnished in 

support of the request for extradition is not sufficient to fulfill the requirements of the 

applicable extradition treaty.   
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2. Such supplementary information may be requested and furnished directly between the 

Ministries of Justice of the States concerned.  

 

 

Article 9: Temporary surrender 

 

1. If a request for extradition is granted in the case of a person who is being proceeded against or 

is serving a sentence in the requested State, the requested State may temporarily surrender the 

person sought to the requesting State for the purpose of prosecution.   

 

2. The person so surrendered shall be kept in custody in the requesting State and shall be 

returned to the requested State at the conclusion of the proceedings against that person, in 

accordance with the conditions to be determined by mutual agreement of the requesting and 

requested States.  The time spent in custody in the territory of the requesting State pending 

prosecution in that State [may] [shall] be deducted from the time remaining to be served in the 

requested State.  

 

 

[Article 10:  Requests for extradition or surrender made by several States    

 

1. If the requested State receives requests from the requesting State and from any other State or 

States for the extradition of the same person, either for the same offense or for different 

offenses, the executive authority of the requested State shall determine to which State, if any, 

it will surrender the person.  In making its decision, the requested State shall consider all of 

the relevant factors, including, but not limited to, factors already set forth in the applicable 

extradition treaty, and, where not already so set forth, the following: 

 

(a) whether the requests were made pursuant to a treaty 

(b) the places where each of the offenses were committed; 

(c) the respective interests of the requesting States; 

(d) the gravity of the offenses; 
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(e) the nationality of the victim; 

(f) the possibility of any subsequent extradition between the requesting States; and 

(g) the chronological order in which the requests were received from the requesting States. 

 

2. A request for arrest and surrender pursuant to the European Arrest Warrant received by a 

Member State shall be considered a request for extradition for the purpose of applying this 

Article.]1 

 

 

Article 11:  Simplified extradition procedures 

 

If the person sought consents to be surrendered to the requesting State, the requested State may, in 

accordance with its domestic procedures, surrender the person as expeditiously as possible without 

further proceedings.  The consent of the person sought may include agreement to waiver of 

protection of the rule of specialty [...]. 

 

 

Article 12: Transit  

 

1. The United States of America may authorize transportation through its territory of a person 

surrendered to a Member State by a third State, or by a Member State to a third State.  A 

Member State may authorize transportation through its territory of a person surrendered to the 

United States by a third State, or by the United States to a third State.   

                                                 
1  The text shown is from the December 2002 round.  The delegations have not yet agreed on its 

wording and it remains under review. 
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2. A request for transit shall be made through the diplomatic channel or directly between the 

United States Department of Justice and the Ministry of Justice of the Member State 

concerned.  The facilities of the International Criminal Police Organization (Interpol) may be 

used to transmit such a request.  The request shall contain a description of the person being 

transported and a brief statement of the facts of the case.  A person in transit shall be detained 

in custody during the period of transit. 

 

3. Authorization is not required when air transportation is used by and no landing is scheduled 

on the territory of the transit State.  If an unscheduled landing does occur, the State in which 

the unscheduled landing occurs may require a request for transit pursuant to paragraph 2.  

That State shall detain the person being transported until transit is effected, as long as the 

request for transit is received within 96 hours of the unscheduled landing. 

 

 

Article 13: Capital Punishment1 

 

Where the offense for which extradition is sought is punishable by death under the laws in the 

requesting State and not punishable by death under the laws in the requested State, the requested 

State may grant extradition on the condition that the death penalty shall not be imposed on the 

person sought, or if for procedural reasons such condition cannot be complied with by the 

requesting State, on condition that the death penalty if imposed shall not be carried out.  If the 

requesting State accepts extradition subject to conditions pursuant to this paragraph, it shall comply 

with the conditions.  If the requesting State does not accept the conditions, the request for 

extradition may be denied. 

 

 

                                                 
1  With regard to this provision, the EU delegation mentioned the legal problems of one Member 

State. 
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Article 14: Sensitive information in a request  

 

Where the requesting State contemplates the submission of particularly sensitive information in 

support of its request for extradition, it may consult the requested State to determine the extent to 

which […] the information can be protected by the requested State.  If the requested State cannot 

protect the information in the manner sought by the requesting State, the requesting State shall 

determine whether the information shall nonetheless be submitted. 

 

 

Article 15: Consultations  

 

The Contracting Parties shall, as appropriate, consult to enable the most effective use to be made of 

this Agreement, including to facilitate the resolution of any dispute regarding the interpretation or 

application of this Agreement. 

 

 

Article 16: Temporal Application 

 

1. This Agreement shall apply to offenses committed before as well as after it enters into force. 

 

2. This Agreement shall apply to requests for extradition made after its entry into force.  

Nevertheless, Articles 4 and 9 of this Agreement shall apply to requests pending in a 

requested State at the time this Agreement enters into force. 

 

3. This Agreement shall continue to apply to requests received by the requested State prior to the 

date on which a denunciation pursuant to Article 19, paragraph 2, takes effect. 
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[Article 16a:  Non-derogation1 

 

This Agreement is without prejudice to the invocation by the requested State of grounds for refusal 

available pursuant to a bilateral extradition treaty or, in the absence of a specific treaty provision, its 

constitutional principles] 

 

 

Article 17:  Future bilateral extradition treaties with Member States 

 

This Agreement shall not preclude the conclusion, after its entry into force, of bilateral Agreements 

between a Member State and the United States of America [consistent with the objectives of] 

[compatible with] this Agreement. 

 

 

Article 18:  Designation and notification  

 

The European Union shall notify the United States of any designation pursuant to Article 2, 

paragraph 3, prior to the exchange of written instruments between the United States and the 

Member States described in Article 3, paragraph 2. 

 

 

Article 18a:  Territorial application 

 

Option 1:   

 

[Assuming the contents of a future annex can be agreed between the EU and U.S.: 

 

1. This Agreement shall as far as the EU is concerned apply also to such countries and 

territories, as indicated in the Annex to this Agreement. 

 

                                                 
1  The text shown is a new EU proposal.  The delegations have not yet agreed on its wording 

and it remains under review. 
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2. Any modifications of the Annex shall be the subject of an exchange of letters to that effect 

between the Contracting Parties.] 

 

Option 2: 

 

[This Agreement shall apply: 

 

1. to the United States of America; 

 

2. in relation to the European Union: 

 

(a) to the territories of the Member States of the European Union; 

 

(b) where the Parties agree by exchange of diplomatic note, also to such overseas countries 

or territories for whose external relations a Member States has responsibility.1] 

 

 

Article 19: Entry into force and termination 

 

1. This Agreement shall enter into force on the first day following the third month after the date 

on which the Contracting Parties have exchanged instruments between them indicating that 

they have completed their internal procedures for this purpose.  These instruments shall also 

indicate that the steps specified in Article 3, paragraph 2 have been completed. 

 

2. Either Contracting Party may terminate this Agreement at any time by giving written notice to 

the other Party, and such termination shall be effective six months after the date of such 

notice. 

                                                 
1  Under consideration is a possible exchange of written instruments of the type described in 

Article 3, or a combination of options 1 and 2. 
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In witness whereof the undersigned Plenipotentiaries have signed this Agreement 

 

Done at [              ] on [                    ] in duplicate in the [          ] languages, each text being equally 

authentic. 

 

________________________ 
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The United States of America and the European Union, desiring to improve the effectiveness of 

cooperation between the United States of America and European Union Member States, with due 

regard for the rights of individuals and the rule of law, by concluding a treaty relating to mutual 

legal assistance in criminal matters, 

 

Have agreed as follows: 

 

 

Article 1: Object and Purpose 

 

[The Contracting Parties undertake, in accordance with the provisions of this Agreement, to provide 

for enhancements to cooperation and mutual legal assistance with a view to [preventing, detecting 

and combating1] criminal offenses in accordance with the provisions of this Agreement.] 

 

 

Article 2: Definitions 

 

1. “Contracting Parties” shall mean the European Union and the United States of America; 

 

2. “Member State” shall mean a Member State of the European Union; 

 

 

                                                 
1  The items of assistance to be listed remain under review.  In addition, the delegations will 

reflect on whether or not “existing” should be added in Articles 1 and 3. 
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Article 3:  Scope of application of this Agreement in 

relation to bilateral mutual legal assistance treaties 

with Member States and in the absence thereof 

 

1. The United States of America, and the European Union pursuant to the Treaty on European 

Union, shall ensure that the provisions of this Agreement are applied in relation to bilateral 

mutual legal assistance treaties in force between the United States of America and the 

Member States, under the following terms: 

 

a) Article 4 shall be applied to provide for identification of financial accounts and 

transactions in addition to any authority already provided under bilateral treaty 

provisions. 

 

b) Article 5 shall be applied to authorize the formation and activities of joint investigative 

teams in addition to any authority already provided under bilateral treaty provisions. 

 

c) Article 6 shall be applied to authorize the taking of testimony of a person located in the 

requested State by use of video transmission technology between the requesting and 

requested States in addition to any authority already provided under bilateral treaty 

provisions. 

 

d) Article 7 shall be applied to provide for the use of expedited means of communication 

in addition to any authority already provided under bilateral treaty provisions. 

 

e) Article 8 shall be applied to authorize the providing of mutual legal assistance to the 

administrative authorities concerned, in addition to any authority already provided under 

bilateral treaty provisions. 

g
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f) Subject to Article 9, paragraphs 3 and 4, Article 9 shall be applied in place of, or in the 

absence of bilateral treaty provisions governing limitations on use of information or 

evidence provided to the requesting State, and governing the conditioning or refusal of 

assistance on data protection grounds. 

 

g) Article 10 shall be applied in the absence of bilateral treaty provisions pertaining to the 

circumstances under which a requesting State may seek the confidentiality of its 

request. 

 

2. (a)  The European Union pursuant to the Treaty on European Union shall ensure that each 

Member State acknowledges, in a written instrument between such Member State and 

the United States of America, the application, in the manner set forth in this Article, of 

its bilateral mutual legal assistance treaty in force with the United States of America 

[…]. 

 

(b) The European Union, pursuant to the Treaty on European Union, shall ensure that new 

Member States acceding to the European Union after the entry into force of this 

Agreement, and having bilateral mutual legal assistance treaties with the United States 

of America, take the measures referred to in subparagraph (a).   

 

(c)  The Contracting Parties shall endeavor to complete the process described in paragraph 

(b) prior to the scheduled accession of a new Member State, or as soon as possible 

thereafter.  The European Union shall notify the United States of America of the date of 

accession of new Member States.  

 

3. If the process described in paragraph 2(b) is not completed by the date of accession, the 

United States of America shall not be obligated to apply the provisions of this Agreement in 

its relations with that new Member State until the completion of its internal proceedings for 

that purpose.  The United States of America shall notify the European Union of the 

completion of such procedures.   
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4. The United States of America, and the European Union pursuant to the Treaty on European 

Union, shall also ensure that the provisions of this Agreement are applied in the absence of a 

bilateral mutual legal assistance treaty in force between the United States of America and a 

Member State. 

 

5. The Contracting Parties agree that this Agreement is intended solely for mutual legal 

assistance between the States concerned.  The provisions of this Agreement shall not give rise 

to a right on the part of any private person to obtain, suppress, or exclude any evidence, or to 

impede the execution of a request, nor expand or limit rights otherwise available under 

domestic law. 

 

 

Article 4: Identification of bank information  

 

1. (a) Upon request of the requesting State, the requested State shall, in accordance with the 

terms of this Article, promptly ascertain if the banks located in its territory possess 

information on whether an identified natural or legal person suspected of or charged 

with a criminal offense is the holder of a bank account or accounts.  The requested State 

shall promptly communicate the results of its enquiries to the requesting State.  

 

(b)  The actions described in subparagraph (a) may also be taken for the purpose of 

identifying: 

 

1. information o natural or legal persons convicted of or otherwise involved in a 

criminal offense,  

2. information in the possession of non-bank financial institutions, or  

3. financial transactions unrelated to accounts. 
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2. A request for information described in paragraph 1 shall include: 

 

(a) information on the identity of the natural or legal person relevant to  locating such 

accounts or transactions; and 

 

(b) sufficient information to enable the competent authority of the requested State to: 

 

(i) reasonably suspect that the natural or legal person concerned has engaged in a 

criminal offense and that banks or non-bank financial institutions in the territory 

of the requested State may have the information requested; and 

 

(ii)  conclude that the information sought relates to the criminal investigation or 

proceeding.  

 

(c)  to the extent possible, information concerning which bank or non-bank financial 

institution may be involved, and other information the availability of which may aid in 

reducing the breadth of the enquiry [...]. 

 

3. Requests for assistance under this Article shall be transmitted between: 

 

(a) central authorities responsible for mutual legal assistance in Member States, or national 

authorities responsible for investigation or prosecution of criminal offences as 

designated pursuant to Article 15, and  

 

(b) [national authorities of the United States responsible for investigation or prosecution of 

criminal offenses, as designated pursuant to Article 15.]1   

 

 The Contracting Parties may, following the entry into force of this Agreement, agree to 

modify the channels through which requests under this Article are made. 

  

                                                 
1  This provision is under review. 
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4. (a) Subject to subparagraph (b), a State may, pursuant to Article 15, limit its obligation to 

provide assistance under this Article to: 

 

(i) offences punishable under the laws of both the requested and requesting States; 

 

(ii) offences punishable by a penalty involving deprivation of liberty or a detention 

order of a maximum period of at least four years in the requesting State and at 

least two years in the requested State; or 

 

(iii) designated serious offenses punishable under the laws of both the requested and 

requesting States; 

 

 (b)  A State which limits its obligation as provided in subparagraph (a) shall, at a minimum, 

enable identification of accounts […] associated with terrorist activity and the 

concealment of assets generated from a comprehensive range of serious criminal 

activities, punishable under the law of both the requesting and requested States. 

 

5. Assistance may not be refused under this Article on grounds of bank secrecy.  

 

6. The requested State shall respond to a subsequent request for production of the records 

concerning the accounts or transactions identified pursuant to this article, in accordance with 

the provisions of the applicable mutual legal assistance treaty in force between the States 

concerned, or in the absence thereof, in accordance with the requirements of its domestic law. 

 

7. The Contracting Parties shall take measures to avoid the imposition of extraordinary burdens 

on requested States through application of this Article.  Where extraordinary burdens on a 

requested State nonetheless result, the Contracting Parties shall immediately consult with a 

view to facilitating the application of this Article, including the taking of such measures as 

may be required to reduce pending and future burdens. 
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Article 5:  Joint investigative teams 

 

1. The Contracting Parties shall, to the extent they have not already done so, take such measures 

as may be necessary to enable joint investigative teams to be established and operated in the 

respective territories of the United States and each Member State, for the purpose of 

facilitating criminal investigations or prosecutions involving the United States and one or 

more Member States.  

 

2. The procedures under which the team is to operate, such as its composition, duration, 

location, organization, functions, purpose, and the participation of team members of a State in 

investigative activities taking place in another State’s territory shall be as agreed between the 

competent authorities responsible for the investigation or prosecution of criminal offences, as 

determined by the respective States1 concerned.   

 

3. The competent authorities concerned shall communicate directly for the purposes of the 

establishment and operation of such team except that where the exceptional complexity, broad 

scope, or other circumstances involved are deemed to require more central coordination as to 

some or all aspects, the States may agree upon other appropriate channels of communications 

to that end. 

 

4. Where the joint investigative team needs investigative measures to be taken in one of the 

States setting up the team, a member of the team of that State may request its own competent 

authorities to take those measures without the other States having to submit a request for 

mutual legal assistance. The required legal standard for obtaining the measure in that State 

shall be the standard applicable to its domestic investigative activities.  

 

 

                                                 
1  This wording is being reviewed. 
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Article 6:  Video conferencing 

 

1. The Contracting Parties shall take such measures as may be necessary to enable the use of 

video transmission technology between the United States of America and each Member State 

for taking testimony in a proceeding for which mutual legal assistance is available of a 

witness or expert located in a requested State, to the extent such assistance is not currently 

available.  To the extent not specifically set forth in this article, the modalities governing such 

procedure shall be as provided under the applicable mutual legal assistance treaty in force 

between the States concerned, or the law of the requested State, as applicable.  

 

2. Unless otherwise agreed by the requesting and requested States, the requesting State shall 

bear the costs associated with establishing and servicing the video transmission.  Other costs 

arising in the course of providing assistance (including costs associated with travel of 

participants in the requested State) shall be borne in accordance with the applicable provisions 

of the mutual legal assistance treaty in force between the States concerned, or, absent such a 

treaty, as agreed upon by the requesting and requested States. 

 

3. The requesting and requested States may consult in order to facilitate resolution of legal, 

technical or logistical issues that may arise in the execution of the request. 

 

4. Without prejudice to any jurisdiction under the law of the requesting State, the requested State 

shall, if it has not already done so, make punishable in the same manner as if it had been 

committed in the course of its domestic proceedings, an intentionally false statement or other 

misconduct of the witness or expert during the course of the video conference. 

 

5. This Article is without prejudice to the use of other means for obtaining of testimony in the 

requested State available under applicable treaty or law.  
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6. This Article is without prejudice to application of provisions of bilateral mutual legal 

assistance agreements between the United States of America and Member States that require 

or permit the use of video conferencing technology for purposes other than those described in 

paragraph 1, including for purposes of identification of persons or objects, or taking of 

investigative statements.  Where not already provided for under applicable treaty or law, a 

State may permit the use of video conferencing technology in such instances. 

 

 

Article 7:  Expedited transmission of requests 

 

Requests for mutual legal assistance, and communications related thereto, may be made by 

expedited means of communications, including fax or e-mail, with formal confirmation to follow 

where required by the requested State.  The requested State may respond to the request by any such 

expedited means of communication. 

 

 

 Article 8:  Mutual legal assistance to administrative  

authorities with criminal referral jurisdiction 

 

1. Mutual legal assistance shall also be afforded to national administrative authorities which 

have the competence to investigate or prosecute criminal offences, or refer for further 

investigation or prosecution of criminal offences, pursuant to specific statutory or regulatory 

authority to do so1. Mutual legal assistance may also be afforded to other administrative 

authorities for such purposes. 

                                                 
1  The EU delegation has asked the US delegation to provide it with a list of authorities that 

come into the scope of this article. In response to this question the US delegation has stated 

that the most important agencies are SEC and CFTC, but that other federal agencies might 

also use this clause. 
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2. (a) Requests for assistance under this article shall be transmitted between the central 

authorities designated pursuant to the bilateral mutual legal assistance treaty in force 

between the States concerned, or between such other authorities as may be agreed by 

the central authorities.   

 

(b)  In the absence of a treaty, requests shall be transmitted between the United States 

Department of Justice and the Ministry of Justice or, pursuant to Article 15, comparable 

Ministry of the Member State concerned responsible for transmission of mutual legal 

assistance requests, or between such other authorities as may be agreed by the 

Department of Justice and such Ministry.   

 

 

Article 9:  Limitations on use to protect personal and other data 

 

1. The requesting State may use any evidence or information obtained from the requested State: 

 

a. for the purpose of its criminal investigations and proceedings [,and for the purpose of 

proceedings described in article 8]/[for the purpose of proceedings to which this 

agreement applies]; 

b.  for preventing an immediate and serious threat to its public security;  

c.   in its non-criminal judicial or administrative proceedings directly related to a purpose 

set forth in subparagraphs (a) [...]; 

d.  for any other purpose, if the information or evidence has been made public as a normal 

result of having been provided; and 

e.  for any other purpose, only with the prior consent of the requested State. 
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2. This Article shall not prejudice the ability of the requested State to impose additional 

conditions in a particular case where the particular request for assistance could not be 

complied with in the absence of such conditions.  However, generic restrictions with respect 

to the legal standards of the requesting State for processing personal data may not be imposed 

by the requested State as a condition to providing evidence or information.1  

 

3. A requested State may apply the use limitation provision of the applicable bilateral mutual 

legal assistance treaty in lieu of the present article, where doing so will result in less 

restriction on the use of information and evidence than provided for in this article.   

 

4. Where a bilateral mutual legal assistance treaty in force between the United States of America 

and a Member State permits limitation of the obligation to provide assistance with respect to 

certain tax offenses, the Member State concerned may indicate, in its exchange of written 

instruments with the United States described in Article 3, paragraph 2, that, with respect to 

such offenses, it will continue to apply the use limitation provision of that treaty.2 

 

 

Article 10:  Requesting State’s request for confidentiality 

 

The requested State shall use its best efforts to keep confidential a request and its contents if such 

confidentiality is requested by the requesting State.  If the request cannot be executed without 

breaching the requested confidentiality, the central authority of the requested State shall so inform 

the requesting State, which shall then determine whether the request should nevertheless be 

executed. 

 

 

                                                 
1  This formulation is intended to capture the concepts set forth in Paragraph 269 of the 

Explanatory Report to the Council of Europe Cybercrime Convention. 
2   This paragraph is intended to apply solely to Luxembourg. 
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Article 11:  Consultations 

 

The Contracting Parties shall, as appropriate, consult to enable the most effective use to be made of 

this Agreement, including to facilitate the resolution of any dispute regarding the interpretation or 

application of this Agreement. 

 

 

Article 12:  Temporal Application 

 

1. This Agreement shall apply to offenses committed before as well as after it enters into force. 

 

2. This Agreement shall apply to requests for mutual legal assistance made after its entry into 

force.  Nevertheless, Articles 6 and 7 of this Agreement shall apply to requests pending in a 

requested State at the time this Agreement enters into force. 

 

3. This Agreement shall continue to apply to requests received by the requested State prior to the 

date on which a denunciation pursuant to Article 16, paragraph 2, takes effect. 

 

 

Article 13:  Non-derogation 

 

Subject to Article 4, paragraph 5 and Article 9, paragraph 2, this Agreement is without prejudice to 

the invocation by the requested State of grounds for refusal available pursuant to a bilateral mutual 

legal assistance treaty, or, in the absence of a treaty, its applicable legal principles, including where 

execution of the request would prejudice its sovereignty, security, ordre public or other essential 

interests.  
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Article 14:  Future mutual legal assistance treaties with Member States 

 

This Agreement shall not preclude the conclusion, after its entry into force, of bilateral Agreements 

between a Member State and the United States of America [consistent with the objectives of] 

[compatible with] this Agreement. 

 

 

Article 15: Designations and notifications 

 

1. Where a Ministry other than the Ministry of Justice has been designated under Article 8, 

paragraph 2(b), the European Union shall notify the United States of such designation prior to 

the exchange of written instruments between the United States and the Member States 

described in Article 5, paragraph 2.   

 

2. The United States shall notify the European Union of the national authorities designated by it 

pursuant to Article 4, paragraph 3, prior to the exchange of written instruments between the 

United States and the Member States described in Article 3, paragraph 2.  The European 

Union shall, prior to such exchange, notify the United States of any national authorities 

designated by a Member State under Article 4, paragraph 3, and also, for Member States 

having no mutual legal assistance treaty with the United States, of the identity of the central 

authorities under Article 4, paragraph 3 […]. 

 

3. The Contracting Parties shall notify each other of any limitations invoked under Article 4, 

paragraph 4 prior to the exchange of written instruments between the United States and the 

Member States described in Article 3, paragraph 2.   
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Article 15a: Territorial application 

 

Option 1:   

 

[Assuming the contents of a future annex can be agreed between the EU and U.S.  

 

1. This Agreement shall as far as the EU is concerned apply also to such countries and 

territories, as indicated in the Annex to this Agreement. 

 

2. Any modifications of the Annex shall be the subject of an exchange of letters to that effect 

between the Contracting Parties.] 

 

Option 2: 

 

This Agreement shall apply: 

 

1. to the United States of America; 

 

2. in relation to the European Union: 

 

(a) to the territories of the Member States of the European Union; 

 

(b) where the Parties agree by exchange of diplomatic note, also to such overseas countries 

or territories for whose external relations a Member States has responsibility.1 

 

                                                 
1  Under consideration is a possible exchange of written instruments of the type described in 

article 3, or a combination of options 1 and 2. 
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Article 16: Entry into force and termination 

 

1. This Agreement shall enter into force on the first day following the third month after the date 

on which the Contracting Parties have exchanged instruments between them indicating that 

they have completed their internal procedures for this purpose.  These instruments shall also 

indicate that the steps specified in Article 3, paragraph 2 have been completed. 

 

2. Either Contracting Party may terminate this Agreement at any time by giving written notice to 

the other Party, and such termination shall be effective six months after the date of such 

notice. 

 

 

 

In witness whereof the undersigned Plenipotentiaries have signed this Agreement 

 

Done at [              ] on [                    ] in duplicate in the [          ] languages, each text being equally 

authentic. 

 

 

 

________________________ 
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