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1. EXECUTIVE SUMMARY

Despite the efforts made by the Department for Environment, Food and Rural Affairs (Defra), the
evaluation team was not able to meet all the relevant actors involved in tackling waste crime. No
meetings were organised with judges or with the competent authority in respect of the illegal
production or handling of dangerous materials, and many of the meetings that did take place were
held via conference call. In particular, the evaluation team did not meet the environmental
regulators of Scotland, Wales and Northern Ireland in person and spoke with them only in
conference calls, which made it difficult to communicate. Some information relating mainly to
dangerous materials was sent after the evaluation visit, but refers mainly to some websites, which
the experts found quite difficult to consult in the absence of clarification from the relevant

authorities. Therefore, the present report may lack some relevant information.

The United Kingdom Government committed to a national resources and waste strategy as part of
its 25-year environment plan for the UK published in January 2018, setting out what the UK
authorities will do to improve the environment within a generation. The Resources and Waste
Strategy for England was published in December 2018. The main aims outlined in the strategy with
respect to waste crime are to prevent and detect waste crimes and deter waste criminals. The experts
consider the plan and the strategy best practice because, firstly, they allow a long-term and

harmonised perspective, and secondly, review systems are put in place to adapt the strategy.

Across the UK each nation undertakes a range of projects with regard to waste crime. For example,
the Scottish Environment Protection Agency (SEPA) leads the EU LIFE SMART Waste Project, in
partnership with Natural Resources Wales (NRW) and partners in Europe.

Regarding the budget, no information was provided to the evaluation team on domestic budget

allocations within Northern Ireland and Scotland.
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In England, the Environment Agency (EA) budget is composed as follows: funding
(GBP 60 million since the 2014/2015 financial year to the end of the 2021/2022 financial year)
allocated from Her Majesty’s Treasury for waste crime enforcement work; grant-in-aid funding
from Defra; fees for the granting of permits (about GBP 20 million per year); one third of the

confiscated proceeds of waste crime and money from notifications.

The fee-funded costs of the EA regarding the notification procedure seems to be an interesting
means of involving economic stakeholders and could be highlighted as good practice. The same
applies with regard to the third of proceeds-of-crime receipts that is allocated to the EA. However,
the budget is not very flexible and the money acquired through this system cannot be used for

enforcement.

The Welsh Government has allocated specific grant-in-aid funding to NRW to develop and

implement work towards establishing the Disrupt, Deter, Detect Action Plan targeting waste crime.

No overall statistics are kept by the UK government, with each authority responsible for keeping
statistics. As a result, the UK did not provide a coordinated statistical analysis regarding the four
nations. Additionally, no data were provided by Scotland, Wales or Northern Ireland. England
provided data related to the period from 1 January 1997 to 31 March 2018, but just as raw records.

The evaluation team was thus not able to evaluate this aspect properly.

The following main trends have been reported: offences ranging from fly-tipping of waste to large-
scale illegal dumping; deliberate misclassification of waste, tax evasion and fraud; burning of

waste; illegal landfills; storing of waste without a permit; abandonment of sites and illegal export of

waste.
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With regard to organised crime groups (the National Crime Agency (NCA) defines what is meant
by an ‘organised crime group’), the EA has established a formalised scheme to handle the
phenomenon. In July 2018 the EA reported 20 organised crime groups to the NCA for mapping.
UK-wide there are an estimated 70 such groups involved in waste crime. Though formally a
procedural scheme is helpful, investigating organised crime may be challenging for an
environmental authority not trained in this field and not even provided with the relevant

investigative powers.

Various pieces of legislation across the nations of the United Kingdom deal with the prevention of
waste crime. Offences are divided into three categories: offences that have to be taken to court
within a maximum of six months; offences which can be heard in either a magistrate’s court or the
Crown Court and indictable-only offences, which can be tried only in the Crown Court. Offences
can be tried summarily or under indictment, depending on their seriousness. In addition, the
regulators have other enforcement tools available to them to deal with more minor offences, such as

fixed penalty notices.

Waste crime is in general prevented by the regulatory set-up and ongoing supervision based on a
strategic approach and an inspection plan. The Waste Shipments Inspection Plan was published by
Defra in December 2016. This document applies to the territory of England, Scotland, Wales and
Northern Ireland, including the UK Continental Shelf.

The four competent authorities responsible for conducting inspections of shipments of waste within
the UK are: the EA (England); NRW (Wales); SEPA (Scotland) and the Northern Ireland
Environment Agency (NIEA, Northern Ireland).

Each competent authority determines its own package of inspection-based activities based on local

and regional priorities.

Local authorities such as municipalities play a small role in inspection and enforcement in relation
to waste crime. They are responsible for investigation and enforcement for the vast majority of fly-
tipping cases (there are 1 million cases a year in England), and they can issue fixed penalty notices

for small-scale fly-tipping and prosecute more significant instances.
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Her Majesty’s Revenue and Customs (HMRC) and the police do not play an active role in the
inspection of waste shipments because the environment agencies are the designated competent
authorities. However, the environmental regulators can flag shipments of waste so that HMRC and
the police can hold them for inspection. In addition, as the environmental regulators do not have the
power to stop waste transport, they have a close working relationship with the police regarding road

inspections.

With a view to ensuring that the shipment of waste between Member States, and between Member
States and third countries, is managed in an environmentally sound manner throughout the period of
shipment, as well as in the recovery or disposal of waste, the UK has planned that in future
information about green-list waste and respective notifications will be mandatory, subject to
consultation. Additionally, in England the EA plans to increase the number of inspections at the

borders.

Problems have been reported with regard to the taking back of illegal waste shipments by SEPA,
the EA and NRW.

The EA, NRW, the NIEA and SEPA, besides being the competent authorities for prevention, are
also responsible for investigating waste crimes. In fact, only the environmental regulators deal
specifically with waste crimes (except for fly-tipping), while the other authorities (HMRC and
border officials) deal with crimes that can be linked to waste crimes. Despite being the investigative
authorities for waste crimes, the environmental regulators do not have all the investigative powers

that the police have, including special means of investigation and road inspection.
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The evaluation team considers that enforcement led by the environmental regulators ensures a high
level of expertise in the relevant sector. However, not providing the investigative authorities with all
the investigative powers that other bodies have can hinder some investigations. This system requires
routines to be checked in order to avoid double jeopardy in case environmental authorities
investigate crimes linked to waste crimes (such as fraud and tax evasion) when the police are also
investigating the same crimes. It should also be added that the EA does not have access to relevant
police databases, which should be granted in full in order to allow it to conduct proper
investigations. A report commissioned by the UK Secretary of State for Environment, Food and

Rural Affairs and published in November 2018 raised similar concerns.

The four environmental regulators belong to an intelligence-sharing network called GAIN
(Government Agency Intelligence Network). Poor performance is a risk indicator for detecting not
only simple environmental crimes but also organised crime. Involving intelligence units in waste
investigations is considered good practice. Nevertheless, the evaluation team wishes to encourage
the UK authorities to not only involve intelligence units in ongoing investigations but also use

intelligence data in order to generate new proceedings.

The environmental regulators also have certified laboratories, which is considered good practice.
However, the inspectors and investigators usually rely on paperwork and rarely take samples of
waste during normal inspections of permitted facilities. The evaluation team considers that an
approach focusing only on paperwork, even if led by intelligence, is not the most effective way to
fight waste crime, in particular if it is committed in an organised way by misclassification, mixing
of hazardous waste with non-hazardous waste or other attempts to erase all traces of the waste. Only
an organoleptic approach can identify hazardous waste which was previously misclassified.
However, the economical approach of concentrating on poor-performing companies — used in

particular in England — seems to be helpful.
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In order to discourage waste disposal, the UK imposes a landfill tax and is considering taxing
companies that do not use at least 30 % recycled plastic in their containers. This provision can be
considered good practice as these taxes can be a deterrent for waste disposal and, conversely, an
incentive for waste recovery. On the other hand, taxing waste disposal seems to act as an incentive
to commit crime as the taxes are very high and criminals evade them by disposing of waste
illegally, such as by fly-tipping. In fact, most waste crime seems to be a direct consequence of the

high taxes on waste disposal, such as the landfill tax.

As regards the justice system, there are three levels: the magistrates’ courts and the Crown Court,
the High Court and the Supreme Court. None of them have specialised units or judges who

specialise in dealing with environmental crimes.

In order to provide judges with some guidance, the Sentencing Council has established definitive
sentencing guidelines for environmental offences. These have been in effect since 1 July 2014 and
have to be followed by each court. This seems to be helpful for the courts, as a large number of
cases are decided by magistrates’ courts and sentencing would otherwise be very free within the
range of sentences provided for by criminal law. On the other hand, with respect to the obligation
for judges to follow the sentencing guidelines, it seems doubtful that all relevant matters can be
considered in advance. In any case, these guidelines cannot be considered sufficient to remedy

judges’ lack of specific expertise.

The EA and NRW have their own prosecutors who deal with waste crimes, therefore the agency’s
expert knowledge is immediately available in court. Giving the environmental regulators of
England and Wales competence to both investigate and prosecute can be considered good practice,
as in principle it avoids possible gaps, facilitates full control of the case and guarantees a high level
of specialisation in the relevant field. However, problems can arise whenever a waste crime case is
linked to another serious crime for which environmental regulators do not have competence (or

even expertise in the field). Double jeopardy can be avoided through checking routines.
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In Scotland, SEPA only investigates waste crimes, while the Crown Office and Procurator Fiscal
Service (COPFS) brings cases to court. In Northern Ireland, while the NIEA investigates and
collates all the necessary evidence, it is the Public Prosecution Service of Northern Ireland which

prosecutes the case in the courts.

The high level of knowledge with respect to enforcement, investigation and prosecution within
England’s EA is impressive. However, when it comes to investigation and prosecution of serious
and/or organised crime, specific capacities in the field are needed. The police and other law
enforcement authorities might support the EA, but only with information acquired within their
remit, as they are not allowed to act on the EA’s behalf. The EA’s original focus was not on

organised crime but on environmental matters.

Responsibility for restoring the environment and repairing damage caused by the offender lies
primarily with the offender. However, in principle the environmental regulators can undertake
remediation work and seek to recover the cost from the offender if successful in court.
Nevertheless, it was reported to the team that the state does not usually clean up or restore illegal
dumping sites or other premises where an environmental crime has occurred, but holds the owner of
the property liable. Only in cases where there is a danger to the public and the landowner is not able
to remove the danger do the UK authorities support the landowner or even remove the hazardous
waste themselves at their own expense (with the possibility of recourse to the landowner). The
evaluation team considers that, when illegal disposal of waste is detected, samples should be taken

and the area cleaned up as soon as possible, even if the perpetrator is not identified..
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No single body is responsible for training in relation to environmental crime and, in particular,
waste crime. Each agency trains its own staff. The industry also offers many waste management
compliance courses and some investigative training is provided by the police. As a consequence,
there is no uniformity among the different regulators. The different legislative frameworks (for
example, SEPA does not provide its own public prosecutors in court) and different skills may cause
offenders to ship waste internally prior to cross-border shipments, so as to avoid more effective
inspections. As there are no border controls between the nations of the UK, a consistent level of
knowledge should be ensured, including through closer cooperation concerning training. The EA
has provided training to both SEPA and the Procurator Fiscals, but the team was not informed about

training provided to NRW and the NIEA.

NGOs do not play a particular role within the waste crime framework according to the law. The
only significant activity (in addition to raising awareness, for example via information campaigns)

is the possibility to report specific crimes to the environmental regulator.

In the field of international cooperation, the UK competent authorities have agreed formalised
working arrangements with the Dutch, Belgian and Irish competent authorities. In some cases cross-
border cooperation is guaranteed, for example the EA, NRW, the NIEA and SEPA are members of
IMPEL. The EA and NRW reported that they often make use of the European Investigation Order

as well as of letters of request.

Experience resulting from the use of various environmental networks is reported as positive. SEPA
participates in working groups with a focus on organised crime within the waste industry, and
coordinates participation in the various work files developed under the EMPACT programme.
SEPA has also participated in the Interpol Pollution Crime Working Group (PCWG) since 2015 and
is currently vice chair of the PCWG Board.

On the other hand, difficulty in contacting established contact points in non-EU countries has been
reported. However, the EA has good cooperation with Nigeria and SEPA reported a recent success

in making contact with authorities in Hong Kong.
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The UK has established a waste electrical and electronic equipment (WEEE) producer
responsibility system to reduce the amount of WEEE going to landfill and encourage separate
collection and subsequent treatment, re-use, recovery, recycling and environmentally sound
disposal. Responsibility for compliance is shared by the producer, manufacturer or importer placing
electrical or electronic equipment on the UK market and the UK distributor, including by any means

of distance selling (for example the internet).

Regarding cooperation with the private sector, the EA reported meeting regularly with waste
industry representatives to discuss steps to fight waste crime and having a close working
relationship with shipping lines in order to gather intelligence and block illegal exports. The EA and
NRW sponsored the information campaign ‘Right Waste, Right Place’ to help small businesses and

establishments find the most practical ways to meet their duty-of-care obligations.

Awareness-raising campaigns such as ‘Right Waste, Right Place’ have been run in the UK
regarding the danger to the environment caused by waste. Moreover, the UK authorities have

released a guide for the waste industry to promote proper classification of hazardous waste.

In addition, there is a supplementary regulatory framework which ensures that hazardous waste is

managed in an appropriate way.

A range of compliance assessment techniques including audits, inspections and data reviews is used

to ensure that all conditions are met.

The EA estimates that a significant amount of hazardous waste is either misdescribed (as non-
hazardous waste) or does not enter the waste chain at all through any reporting routes. In order to
prevent hazardous waste from being classified as non-hazardous waste, a guide to the
misclassification of waste and how to avoid it has been published by a waste classification group,
led by the Chartered Institute of Wastes Management (CIWM) and the Environmental Services
Association with support from the EA.
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2.  INTRODUCTION

Following the adoption of Joint Action 97/827/JHA of 5 December 1997!, a mechanism was
established for evaluating the application and implementation at national level of international
undertakings in the fight against organised crime. In line with Article 2 of the Joint Action, the
Working Party on General Matters including Evaluations (GENVAL) decided on 5 May 2017 that
the eighth round of mutual evaluations should be dedicated to the practical implementation and

operation of European policies on preventing and combating environmental crime.

The choice of environmental crime as the subject for the eighth mutual evaluation round was
welcomed by Member States. However, due to the broad range of offences covered by
environmental crime, it was agreed that the evaluation would focus on those offences which

Member States felt warranted particular attention.

To that end, the evaluation round covers three specific areas: waste crime, illegal production or
handling of dangerous materials and hazardous waste. It should provide a comprehensive
examination of the legal and operational aspects of tackling environmental crime, cross-border

cooperation and cooperation with relevant EU agencies.

Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on
waste and repealing certain Directives? (transposition date: 12 December 2010), Directive
2008/99/EC of the European Parliament and of the Council of 19 November 2008 on the protection
of the environment through criminal law? (transposition date: 26 December 2010), and Regulation
(EC) No 1013/2006 of the European Parliament and of the Council of 14 June 2006 on shipments of

waste* (date of entry into force: 12 July 2007) are particularly relevant in this context.

1 Joint Action of 5 December 1997 (97/827/JHA), OJ L 344, 15.12.1997, pp. 7-9.
20JL312,22.11.2008, p. 3.

30J L 328, 6.12.2008, p. 31.

40J L 190, 12.7.2006, p. 1.
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https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=76708&code1=VER&code2=&gruppen=Link:1013/2006;Nr:1013;Year:2006&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=76708&code1=ABL&code2=&gruppen=Code:L;Nr:344;Day:15;Month:12;Year:1997&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=76708&code1=ABL&code2=&gruppen=Code:L;Nr:312;Day:22;Month:11;Year:2008;Page:3&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=76708&code1=ABL&code2=&gruppen=Code:L;Nr:328;Day:6;Month:12;Year:2008;Page:31&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=76708&code1=ABL&code2=&gruppen=Code:L;Nr:190;Day:12;Month:7;Year:2006;Page:1&comp=

On 30 May 2018, the Council and the European Parliament adopted the waste package legislation
composed, inter alia, of Directive (EU) 2018/851 of 30 May 2018 amending Directive 2008/98/EC
on waste> (transposition date: 5 July 2020) and Directive (EU) 2018/849 of 30 May 2018 amending
Directives 2000/53/EC on end-of-life vehicles, 2006/66/EC on batteries and accumulators and
waste batteries and accumulators, and 2012/19/EU on waste electrical and electronic equipment®

(transposition date: 5 July 2020).

In accordance with the decision taken by GENVAL, the evaluation round does not cover criminal
activities linked to other types of environmental crime, such as illicit wildlife trafficking, the illicit

timber trade, the illicit fish trade or air pollution.

Furthermore, Directive 2008/98/EC requires the Member States to create national waste prevention
programmes by 12 December 2013. The objective of these programmes is to present a coordinated
national approach to waste prevention, defining targets and policies, and aiming to decouple

economic growth from the environmental impact of waste generation.

Experience from past evaluations shows that Member States will be in different positions regarding
the implementation of the relevant legal instruments and programmes, and the current process of
evaluation could also provide useful input to Member States that may not have implemented all

aspects of the various instruments.

Moreover, the Council conclusions of 8 December 2016 on countering environmental crime’
recognise that combating environmental crime requires a comprehensive multidisciplinary approach
at all levels, better cooperation and exchange of information between the competent authorities,
including third countries, and enhanced dialogue and cooperation with relevant international

organisations.

50J L 150, 14.6.2018, pp. 109-140.
6 OJ L 150, 14.6.2018, pp. 93-99.
7 15412/16, ENFOPOL 484 ENV 791 ENFOCUSTOM 235.
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Taking all the above elements into consideration, the evaluation aims to be broad and
interdisciplinary and to focus not only on the implementation of various instruments for fighting
environmental crime, but mainly on the related operational aspects in the Member States. Therefore,
in addition to cooperation between prosecution services and Eurojust, it will also encompass how
police and customs authorities cooperate at national level, as well as with Europol and Interpol, and
how information from the relevant actors is channelled to the appropriate police and specialised
agencies. The evaluation also covers operational practices in the Member States with regard to
waste treatment operations and establishments and undertakings which collect and transport waste

on a professional basis.

The order of visits to the Member States was adopted by GENVAL on 5 May 2017. The UK was
the last Member State to be evaluated during this round of evaluations. In accordance with Article 3
of the Joint Action, a list of experts has been drawn up by the Presidency. Member States
nominated experts with substantial practical knowledge in the field pursuant to a written request

from the GENVAL Chair dated 28 January 2017.

The evaluation teams consist of three national experts, supported by staff from the General
Secretariat of the Council and observers. For the eighth round of mutual evaluations, GENVAL
agreed with the Presidency’s proposal that the European Commission, Eurojust and Europol should

be invited as observers.

The experts charged with undertaking the evaluation of the United Kingdom were: Mr Marc
Sotelsek, prosecutor, Bochum, Germany; Mr Hendrik Uithol, environmental inspector, Netherlands;
and Mr Marco Avanzo, Carabinieri colonel, Italy. The following observers were also present: Mr
Sergio Tirro (Europol), together with Ms Carmen Giuffrida from the General Secretariat of the

Council.

This report was prepared by the expert team with the assistance of the General Secretariat of the
Council, based on findings arising from the evaluation visit that took place in London between
25 February and 1 March 2019, and on the UK’s replies to the evaluation questionnaire, together

with its answers to ensuing follow-up questions.
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3.  GENERAL MATTERS AND STRUCTURES

3.1. National strategy or similar strategic documents against waste crime

The United Kingdom has adopted a national strategy against waste crime. Her Majesty’s
Government published a 25-year environment plan for the UK in January 2018, setting out what the
UK authorities will do to improve the environment within a generation. This plan includes a
landmark strategy regarding resources and waste, outlining out how the UK authorities aim to
preserve material resources by minimising waste, promoting resource efficiency by moving towards
a circular economy. The plan was established following consultations with industry and

stakeholders.

According to the plan, the actions that the UK will take relate to:

. using and managing land sustainably;

. recovering nature and enhancing the beauty of landscapes;

. connecting people with the environment to improve health and wellbeing;

. increasing resource efficiency and reducing pollution and waste;

. securing clean, healthy, productive and biologically diverse seas and oceans;
. protecting and improving the global environment.

Minimising waste, promoting resource efficiency and moving towards a circular economy are

combined actions with a positive impact in relation to environmental crime.
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The main aims outlined in the plan with respect to waste crime are to prevent and detect waste
crimes and deter waste criminals. Firstly, prevention of waste crime in the first place should be
facilitated by ensuring the regulatory framework is clear and robust with appropriate checks in place
for those applying to operate in the sector. Secondly, waste crimes should be detected quickly and
swift action promoted by working across enforcement bodies with intelligence and data to put
things right through appropriate enforcement actions. Thirdly, it is proposed that waste criminals be
deterred by making sure that those who commit crimes are caught and that the punishments match
the severity of the crimes committed, and by publishing law enforcement success stories and

cooperating with industry.

Additionally, the Secretary of State for Environment, Food and Rural Affairs commissioned a
review of serious and organised crime in the waste sector in 2018. The report was published in
November and its recommendations were taken into account when establishing the strategic

approach to waste crime.

Each nation within the UK has developed such a strategy: for example, in its 2018/2019 business
plan, ‘Managing today’s natural resources for tomorrow’s generations’, NRW prioritises the
protection of people, business and the environment by reducing environmental crime and tackling
poor-performing sites. This is very important, demonstrating an effort to ensure the net number of
poor-performing permitted waste and industrial sites is stable or reduced in 2018/2019 compared
with 2017/2018. Furthermore, all poor-performing sites have a specific improvement plan in place

and this is implemented to an agreed timetable.

The inspection plans only of England and Wales were provided to the evaluation team.

In its business plan, NRW sets out its priority actions for protecting people, business and the

environment by reducing environmental crime and tackling poor-performing sites:

» work towards establishing the Disrupt, Deter, Detect Plan for offenders and their crimes by the

end 0f 2018/2019;
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* reduce the impact and numbers of poorest-performing permitted waste and industrial sites by
working to ensure the net number of poor-performing permitted waste and industrial sites is
stable or reduced in 2018/2019 compared with 2017/2018;

» ensure all poor-performing sites have a specific improvement plan in place and that this is
implemented to an agreed timetable;

» all high-fire-risk sites will have Fire Prevention and Mitigation plans in place;

» undertake the industrial and commercial waste survey, to provide an updated picture in relation
to industrial and commercial waste arising in Wales and how it is managed compared to

previous surveys undertaken in 1998/1999, 2002/2003 and 2006/2007.

With regard to cooperation it should be mentioned that UK-wide priorities and emerging issues are
discussed at meetings of the UK’s Compliance and Enforcement Group. This group in turn informs

the individual inspection programmes undertaken by the four competent authorities.

3.2. National programmes/projects with regard to waste crime

Across the UK, each nation undertakes a range of projects with regard to waste crime. For example,
Scotland's SEPA leads the EU LIFE SMART Waste Project, in partnership with NRW and partners

in Europe. The project-specific objectives are:

e to develop and demonstrate innovative intelligence gathering and analytical approaches to
identify and understand waste crime issues associated with ‘challenging’ waste streams,
problem waste operators and illegal waste activities;

e to design innovative intelligence-led interventions, and demonstrate how these can be
used to tackle waste crime issues and reduce their impacts in targeted areas;

e to communicate the project results and learning to others, selling the benefits of the
approach in tackling waste crime, and to influence European policy and legislative

changes.?

8 https://www.sepa.org.uk/regulations/waste/life-smart-waste/about-life-smart-waste/
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3.3. Statistics

3.3.1. Main trends with regard to waste crime

All the environmental regulators agreed on the following key types of waste crime:

e offences ranging from fly-tipping of waste to large-scale illegal dumping involving
thousands of tonnes;

e the deliberate misclassification of waste, tax evasion and fraud;

e the burning of waste;

e waste management sites operating wholly outside the permitted system, including illegal
landfills;

e storing of waste without a permit and the abandonment of sites;

e illegal export of waste, for example exporting of hazardous waste, including WEEE and

end-of-life vehicles (ELVs), to non-OECD countries.

In 2015, illegal waste activity was estimated to have cost over GBP 600 million in England alone.

About 120 to 150 cases per year, including minor offences, are taken to court. Waste crime costs an
estimated GBP 1 billion per year in the UK through unpaid taxes, lost revenue for legitimate
businesses and the associated impacts on people and the environment. In the financial year 2015 to
2016, an estimated GBP 100 million of tax revenue was lost due to waste operators incorrectly

describing waste in order to pay the lower rate of landfill tax.

Low barriers to market entry for brokers, waste carriers and sites operating under exemptions from
requirements regarding permits, together with the opportunity to make large amounts of money
through illegal waste activities, have to be considered drivers of waste crime. This makes the waste
market more and more attractive to organised crime groups (OCGs), which typically commit large
numbers of different crimes and not only — but increasingly — waste crimes. With regard to

organised crime groups, the EA has established a formalised scheme to handle the phenomenon.
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The EA, and in particular its intelligence unit, reviews and assesses OCGs using the following

approach:

Identification — any officer in the EA can suggest that a group be considered an OCG and
fill out a trigger form. It tends to be officers in enforcement and intelligence who initially
identify a group. The identification of OCGs is based on the following definition:
‘individuals planning, coordinating and committing serious offences, whether individually,
in groups and/or as part of transnational networks’;

Research — when the trigger form is received the group members and companies will be
fully researched in the Intel Unit across all relevant EA systems and checks will also be
made on police systems;

Adopt or Reject — a recommendation will be taken to the governance group and if it agrees
to adopt the OCG then a Lead Responsible Officer (LRO) will be formally appointed to
manage the group;

Score and Share — the LRO will work with the Intel Unit to score the new OCG on the
Police National Database (PND). This information is then available via the PND to all other
participating law enforcement agencies in the UK

4P Management Plan — the LRO will use the results of the initial research and the ongoing
intelligence picture to establish a management plan around the following four themes:
prepare, prevent, pursue, protect;

Review/Re-score — the OCG will be reviewed in line with the tier level of activity, informed
by the 4P plan: monthly/three-monthly/six-monthly;

Prioritisation/Joint working — the OCG scores and banding can be used to help determine
priority for resources allocation. Also, where crossovers are identified via the PND dataset,
for example the same targets being worked on by different agencies at the same time, then
joint working opportunities can be explored;

Archive — where an OCG is determined to be no longer active it should be archived.
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Evidence suggests that organised criminals operating in the waste sector often operate behind
legitimate companies. In particular in the sector of industrial waste disposal, waste processors need
documents proving that the waste was disposed of properly, as such documents are requested by
environmental regulators. Providing waste processors with such documents is only possible if

legitimate companies are used.

In July 2018 the EA reported 20 OCGs to the NCA for mapping. UK-wide there are an estimated 70
OCGs. All groups are involved in other types of crime, involving drugs, finance and violence.
Analysis indicates that 70 % of the groups are involved in cash-based business and 55 % are
involved in public sector fraud and business tax fraud. On average, each OCG is linked to seven

other companies, including investment businesses and food importation.

England reported illegal fly-tipping sites to be a major problem and during the visit presented one to

the evaluation team, the large size of which confirmed the scale of the problem.

As a countermeasure, a strategic assessment map is updated on a monthly basis. In general, the EA
uses the following categories of waste crime: fly-tipping to large-scale illegal dumping; deliberate
misclassification of waste; tax evasion and fraud; illegal burning of waste; waste management sites
operating wholly outside the permitted system, including illegal landfills; storing of waste without a
permit and abandonment of sites; illegal export of waste, for example exporting of hazardous waste,
including WEEE and ELVs, to non-OECD countries. In England, the EA also reported that risks
caused by organised crime groups increasingly occur, misdescription in connection with the illegal
mixing of hazardous waste with non-hazardous waste is a trend, as well as high-risk abandoned
sites, cross-border shipments and in particular illegal waste exports, illegal actions by carriers and
misuse of permits. Additionally there is a trend of landfill tax evasion, leading to huge risks for the
environment. With regard to landfill tax, there has been a move away from landfill. Consequently,
the waste sector has become more fragmented and the range of treatment options for waste has

greatly increased.
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The NIEA reported the following trends in waste crime: illegal landfilling at old surface mining
sites in connection with evasion of landfill tax (due to recent changes to tax legislation, illegal
landfilling is taxable as well) and illegal acquisition of exemptions from the requirement to register

as a waste disposal undertaking.

Scotland’s SEPA did not report any trends other than those mentioned previously with regard to
waste crime. Asked about the market structure, SEPA reported that municipalities are in charge of
the collection of household waste. After collection, in many cases household waste is handed over
to the private sector, which is responsible for its disposal or recovery. However, there are several

local authorities who continue to operate recovery and disposal sites themselves.

The same applies to industrial waste, which is immediately given to the private sector. Industrial
waste consists of, for example, waste from the Scottish offshore oil and gas industry, which is
mostly hazardous and for the most part disposed of or recovered on the domestic (Scottish) waste
market. Other sectors, such as the construction industry, account for a significant proportion. The
rest is transferred to other parts of the United Kingdom. The healthcare sector also generates

hazardous waste.

NRW also mentioned landfill tax as an important driver of waste crime.

NRW also reported that cheating on the exemption system with regard to the requirement to acquire
permits is a trend in waste crime. However, more detailed data could not be provided when

requested.

In order to discourage waste disposal, the UK imposes a landfill tax and is considering taxing
companies that do not use at least 30 % recycled plastic in their containers. This provision can be
considered good practice as these taxes can be a deterrent for waste disposal and, conversely, an
incentive for waste recovery. On the other hand, the taxing of waste disposal seems to be an
incentive to commit crime because the taxes are very high and criminals evade them by disposing of
waste illegally, such as by fly-tipping. In fact, most waste crime seems to be a direct consequence of
the high taxes on waste disposal, for example the landfill tax. This became most apparent during the

visit to a large-scale fly-tipping site on an industrial site near London.
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3.3.2.  Number of registered cases of waste crime

No overall statistics are kept by the UK government, with each authority responsible for keeping

statistics. The only statistics provided to the evaluation team were from England.

There is a statistics team within the Department for Environment, Food and Rural Affairs (Defra),
but it collects data only on illegal fly-tipping. The EA in England has a statistics team as well,

which monitors illegal waste sites and prosecution data.

The data can be broadly categorised based on types of waste crime, such as illegal waste sites,
illegal dumping, illegal waste exports, etc. The data is contained in different documents and consists
of data held in the case-management system on recorded inspections, offences and prosecutions by
category (approximatively 18 500 records) in the period from 1 January 1997 to 31 March 2018. It

is difficult to draw any conclusions on the number of waste crimes from these documents.

The following statistics on waste crime cases in England in 2017/2018 were also provided:

e 673 active illegal waste sites (267 high-risk sites)

e 812 illegal waste sites closed

e 1012 inspections of waste exports

e 16223 tonnes prevented from being illegally exported

e 226 large, serious and organised illegal dumping incidents
e an estimated 100 organised crime groups involved in waste
e 103 waste prosecutions

e GBP 400 010 in fines

e 19 custodial sentences
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With respect to law enforcement and prosecution of waste crime, the EA in England has established

the following scheme:

Managing Waste Crime

NATIONAL ENFORCEMENT SERVICE

Criminality beyond regional level 5 active major investigations

14 AREA ENFORCEMENT TEAMS
Illegal waste sites and dumping

70 active serious or significant
investigations

AREA EPR WASTE
permit non-compliance / lower
risk illegal waste sites

15,000 waste related
offences per annum

ENGAGEMENT
Customers, public,
business & partners

Develop our
intelligence to
detect crime

Undetected crime

3.4. Domestic budget allocated to preventing and fighting waste crime and support
from EU funding

In England, the EA receives grant-in-aid funding from Defra for its activities not funded by income
from fees, fines and other sources. In addition, Her Majesty’s Treasury has, since the 2014/2015
financial year, allocated further funding to the EA specifically for waste crime enforcement work.

This amounts to approximately GBP 60 million to the end of the 2021/2022 financial year.

Moreover, fees are collected for the granting of permits (about GBP 20 million per year).
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In addition, the EA also gets some money from notifications. The fee-funded costs of the EA
regarding the notification procedure seems to be an interesting means of involving economic
stakeholders and could be highlighted as good practice. The same applies to the third of proceeds-
of-crime receipts that is allocated to the EA (POCA). However, the budget is not very flexible. The
money is used for enforcement but, historically, not for funding core services as the income is

variable and therefore not suitable for paying for permanent staff.

The only financial resources deployed in investigations are those provided by the state. It is
suggested that a more flexible reallocation of the budget would allow it to be used in accordance

with actual needs.

Enforcement of waste law additionally receives approximately GBP 15 million per year in state
funding. This is a fixed allocation: if the budget is spent, there is no scope left for additional
enforcement or prosecution measures. The evaluation team was told that every pound spent on
enforcement has a return of five pounds. The state is the main beneficiary. However, when it comes
to enforcement and prosecution, the EA’s costs are not covered by fees or fines paid by offenders
but by the general budget allocated to the EA by the state. It seems doubtful that this is an effective
incentive for enforcement and prosecution, though one third of proceeds-of-crime receipts is

allocated to the EA (POCA).

Fees for permits (covering normal operation and monitoring of waste plants) are cost-covering for
the EA, while the budget for enforcement and prosecution is fixed and can be neither exceeded nor
increased by additional money acquired through certain measures. It seems doubtful that this
funding scheme encourages prosecution activities, which are known to be particularly cost-

intensive.

When proceeds of waste crime are confiscated, two thirds of the amount goes to the UK treasury

and one third to the EA.
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The Welsh Government (WG) has allocated specific grant-in-aid funding to NRW to develop and
implement work towards establishing the Disrupt, Deter, Detect Action Plan targeting waste crime.

The WG funds projects such as Fly-tipping Action Wales, which NRW coordinates.

No information was provided to the evaluation team on the allocation of the domestic budget within
Northern Ireland and Scotland. The only information provided was that Scotland and Wales

participate in EU-funded projects such as the LIFE SMART Waste Project.

3.5. Prevention of waste crime

Waste crime is in general prevented by the regulatory set-up and ongoing supervision based on a

strategic approach and an inspection plan.

The four competent authorities responsible for prevention within the UK are:

* in England and the English marine area: the EA;

e in Wales and the Welsh marine area: NRW;

e in Scotland and the Scottish marine area: SEPA;

e in Northern Ireland and the Northern Irish marine area: the Environment, Marine and Fisheries

Group (incorporating the NIEA).

All four competent authorities undertake a range of inspection activities in order to help reduce

illegal shipments of waste from their jurisdictions.

Each competent authority determines its own package of inspection-based activities based on local
and regional priorities. These reflect existing waste shipment flows to and from different regions of
the UK, as well as data and information gathered from the information sources identified in the

previous section.

UK-wide priorities and emerging issues are discussed at meetings of the UK’s Compliance and
Enforcement Group, which in turn inform the individual inspection programmes undertaken by the

four competent authorities.
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The UK authorities try to facilitate prevention of waste crime by improving the performance and
credibility of the carrier, broker and dealer regime, ensuring waste is properly and consistently
described through the resource chain, strengthening the responsibilities of businesses along the
resource chain and the links between them, looking at the technical competency requirements for
those who transport, manage and describe waste, and exploring the financial disincentives and

penalties that should be issued for the misdescription of waste.

An awareness-raising campaign called ‘Right Waste, Right Place” was run as a preventive measure.
Further information about that campaign was not provided. Additionally, England’s EA proactively
publishes success stories regarding waste crime cases in order to effectively deter criminals from

committing waste crimes.

Defra has committed to implementing financial provisions across the waste industry — although the
extent of this and the mechanisms needed to implement it have yet to be decided on and consulted
on. A substantial amount of money to be paid should deter unscrupulous operators from deliberately
stockpiling waste and then abandoning a site. It should also deter poor-performing operators from

entering the market.

In Scotland, the SEPA uses a ‘whole supply chain’ approach whereby waste flows are tracked from
waste producers, through brokers and then to the final site of recovery. By understanding this flow,
SEPA’s Producer Compliance and Waste Shipment Unit seeks to intervene at the most effective
point in the chain to prevent illegal exports and change the behaviours of the parties involved in the
chain. SEPA prioritises waste shipment inspections at waste management sites as the most effective
way to prevent and deter illegal shipments from Scotland. SEPA also undertakes port inspections

and works with partner agencies to conduct inspections on the public road network and at railheads.

10081/1/19 REV 1 CG/ns 30
ANNEX JALB EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=76708&code1=RAT&code2=&gruppen=Link:10081/1/19;Nr:10081;Rev:1;Year:19;Rev2:1&comp=10081%7C2019%7C

In Northern Ireland, the NIEA has a team monitoring waste shipments. There is an intelligence-led
inspection regime at the port exit points for export shipments. It coordinates inspections of waste
imports with colleagues in Ireland. It has established a Coordination Unit which coordinates the

work of four groups four groups:

- enforcement group
- assessment group (dealing with analysis at strategic level)
- serious organised crime group with respect to waste crimes

- non-serious cases group

The NIEA conducts a range of inspections upstream and downstream, to ensure waste shipped is to

the standard required by the regulations or is as consented to for shipment.

The NRW inspection programme was established six years ago. Within the agency there are crime
analysts who analyse information and release a strategic assessment report. NRW uses an
intelligence-informed approach to identify priority waste streams for export. Most of this waste
comes from sites which it supervises under environmental permitting legislation (either waste
management facilities or industrial installations) and it monitors waste exports using a risk-based
approach to compliance at these sites where appropriate. This may also include information
gathering regarding green-list waste. The amount of waste shipped directly from Welsh ports is low
and NRW undertakes desk-top assessments of notified waste shipped from Welsh ports as part of
movement tracking. Most other waste exported from Wales goes via other UK ports outside NRW

jurisdiction. NRW shares intelligence with the other competent UK authorities.

In addition, where NRW identifies possible unauthorised waste exports or is informed of concerns
by other competent authorities, it undertakes reactive compliance checks to inform any repatriation

or enforcement responses.

Local authorities such as municipalities play a small role in inspection and enforcement in relation
to waste crime. They are responsible for investigation and enforcement for the vast majority of fly-
tipping cases (there are 1 million cases a year in England), and they can issue fixed penalty notices

for small-scale fly-tipping and prosecute more significant instances.
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3.6. Conclusions

e The United Kingdom adopted a 25-year environment plan for the UK in January 2018,
setting out what the UK authorities will do to improve the environment within a generation.
The 25-year plan is considered to be good practice because, firstly, it allows a long-term and
harmonised perspective, and secondly, review systems are put in place to adapt the strategy.

e The four competent authorities responsible for conducting inspections of shipments of waste
within the UK are: the EA (England); NRW (Wales); SEPA (Scotland); and the NIEA
(Northern Ireland).

e Across the UK each nation undertakes a range of projects with regard to waste crime. For
example, SEPA leads the EU LIFE SMART Waste Project, in partnership with NRW and
partners in Europe.

e In England, the EA budget is composed as follows: funding (GBP 60 million since the
2014/2015 financial year to the end of the 2021/2022 financial year) allocated from Her
Majesty’s Treasury for waste crime enforcement work; grant-in-aid funding from Defra;
fees for the granting of permits (about GBP 20 million per year); one third of the confiscated
proceeds of waste crime and money from notifications.

e The fee-funded costs of the EA regarding the notification procedure seems to be an
interesting means of involving economic stakeholders and could be highlighted as good
practice. However, the budget is not very flexible and the money acquired through this
system cannot be used for enforcement.

e The WG has allocated specific grant-in-aid funding to NRW to develop and implement work
towards establishing the Disrupt, Deter, Detect Action Plan targeting waste crime.

e No overall statistics are kept by the UK government, with each authority responsible for
keeping statistics. The only statistics provided to the evaluation team were from England.

e The main trends reported are: offences ranging from fly-tipping of waste to large-scale
illegal dumping; deliberate misclassification of waste, tax evasion and fraud; burning of
waste; illegal landfills; storing of waste without a permit; abandonment of sites and illegal

export of waste.
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e Most waste crimes seem to be motivated by the high taxes on waste disposal, for example
the landfill tax. Illegal dumping is reported to be a serious problem; this became most
apparent during the visit to a large-scale fly-tipping site on an industrial site near London.

e Waste crime is in general prevented by the regulatory set-up and ongoing supervision based
on a strategic approach and an inspection plan.

e UK-wide priorities and emerging issues are discussed at meetings of the UK’s Compliance
and Enforcement Group, which in turn inform the individual inspection programmes
undertaken by the four competent authorities in relation to international waste shipments
only.

e A proactive approach is taken to publishing success stories in the investigation of waste
crimes, which should effectively deter criminals from committing waste crimes.

e The prioritisation of inspections on poor-performing companies in England is good practice
as there is a high risk of these becoming waste crimes.

e In England, the EA’s funding strategy focusses on getting money from inspections. On the
one hand this can be considered best practice because in this way it can obtain sufficient
funds to perform its activities. On the other hand there is a risk that only waste producers
included in the producer responsibility schemes will be inspected, as they are the only ones

paying a fee for the inspection.
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4. NATIONAL STRUCTURES

4.1. Judiciary (prosecution and courts)

4.1.1. Internal structure

The EA and NRW each have their own prosecutors who deal with waste crimes, meaning that each
regulator’s expert knowledge is immediately available in court. In England, the EA has an in-house
legal department, comprising about 37 prosecutors (lawyers), that handles waste crime cases.
However, only cases before the magistrates’ court may be handled by the EA; the Crown
Prosecution Service (CPS — the prosecution service for England and Wales) takes over prosecution
of cases before the High Court. NRW and the EA employ specialised in-house prosecutors who

may bring waste crime cases before any court.

By contrast, SEPA does not have its own prosecutors, specialised or otherwise, so the Crown Office
and Procurator Fiscal Service (COPFS — Scotland’s prosecution service) brings all waste crime
cases to court in Scotland. A Wildlife and Environmental Crime Unit was set up within the Crown
Office and Procurator Fiscal Service in August 2011 to investigate and manage precisely these sort

of cases.

The UK has five courts. All cases start in the magistrates’ court, consisting of lay magistrates
supported by a legal adviser or a qualified district judge, but more serious cases are sent to the
Crown Court. Appeals from the Crown Court are sent to the High Court, consisting of professional
judges assisted by laypeople, or the Court of Appeal. Above those tiers, the Supreme Court acts as
the highest court of appeal.
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The courts in the UK do not have specialised units or judges for dealing with environmental crimes.
To provide them with some instructions, the Sentencing Council established definitive sentencing
guidelines for environmental offences which have been in effect since 1 July 2014; these must be

followed by all UK courts.

These sentencing guidelines can help judges to make a considered decision, but using them almost
requires specialised knowledge of environmental laws. Moreover, Scotland does not even have such
guidelines. Sentencing guidelines were produced in 2012 for the judiciary in Northern Ireland as
regards penalties imposed for convictions under Article 4 of the Waste and Contaminated Land (NI)

Order 1997.

The sentencing guidelines make a distinction between fining organisations, on the one hand, and
individuals, on the other. Each stipulated step towards just and proportionate sentencing is
applicable to offences of ‘unauthorised or harmful deposit, treatment or disposal etc. of waste’, as

well as in cases of ‘illegal discharges to air, land and water’.

It seems relevant to underline that decisions of administrative authorities, e.g. those relating to
permits, are not binding for the criminal courts, whose decisions can therefore deviate from those

made by administrative authorities.
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4.1.2. Capacity of and obstacles to prosecution and sanctioning of waste crime

Assigning the prosecution of waste crimes to the environmental regulators (the EA, the NIEA,
SEPA and NRW) guarantees that those dealing with such crimes are highly specialised in the
relevant field. However, it can also cause problems in cases where a waste crime is linked to other
crimes. In such cases, the EA reported issues related to the prohibition of double jeopardy, i.e. if an
offender has committed an act that may be considered both a general offence and a waste crime —
which is often the case with regard to organised (poly)criminals — if they are convicted of the
general offence, it is then no longer possible to charge them for the waste crime. Similarly, if the
offender is convicted for the waste crime, it is then no longer admissible to charge them for the

general offence, even if that offence is murder.

In order to avoid this problem, better information exchange with other law enforcement authorities
has been established, but this is only helpful to a certain extent as some cases required closed court

proceedings, and there could be a multitude of law enforcement authorities involved.
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As a general overview on compliance and enforcement options, the EA provided the evaluation

team with the following schematics:

Compliance and enforcement options

(Routine compliana Kdvlcs and guldana fErscaIa!ing cornpllarlce\ / Enforcement \
Sie inspactions ,/

Sie Improvemant
Plan {voluntary) \/

Sarve a Section 59 EPA notice to remove waste

Varbal and written Serve enforcement notices: Revoke the Permit through Regulation 22 EPR x
Reviaw waste retums advice 1o operator /
and Hazardous wasle / Birve i Mglden I Power to Secure - where thera is a nsk of serious
intelligence database Operatoricontracior EPR anfoteimnnl m‘:hca paliution invalving wasle, we can lake whalever sleps
(HWID) and EA manager ' th it / are necassary, Including loc > et X
maatings - CGTDW et the risk from Increasing for 72 hours before seeking a
ovm— Court Order
Vary parmit - Formal communication ;
aperator with landowner ey sk sinnnmnd Prosecution

the permit due to non-

{responsibiity |
k J paymant of lees —can V/ Faliowing & successiul prosecution seek a Regulation
b carried cut at any 44 EPR order by the Court to force the offender to
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QEAI&\:I
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Proceeds of Crime Act (POCA) Followsng x
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Severity of risk/actual impact
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s3h a High Court order under R{H_]'.Jiﬁlll@
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W Agency
Compliance and enforcement options
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The EA also sent this information about tightened enforcement of environmental law in Greenwich

Peninsula, a district of south-east London:

Appendix 1 - Compliance Band Assessment explanation

COMPLIANCE BANDING

EXPLAINED BAND A SITES:
e Go beyond
compliance
BANDB/C SITES
—_—
g # Generalty compliant

BANDD/E/F SITES
I lan . ¢
Generally non-compliant . .

ILLEGAL NON PERMITTED
Criminals [Potentially band E | F sites: 7

The EA’s prosecution unit reported to the evaluation team that the mindset of the judges can be an

obstacle to significant fines or imprisonment. Typical arguments heard in court are that the

company on trial is reputable or that an environmental offence is not a serious crime in comparison

to e.g. murder cases.
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4.2. Law enforcement authorities

4.2.1. The structure and cooperation between investigative authorities involved in
preventing and combating waste crime

The UK has a dual regulatory regime for authorising waste activities. The local authority planning
regime controls the development and use of land, imposing requirements on developers to control
traffic movement, noise and other factors that may have an impact on the local environment and
community. This is complemented by the environmental permit regime, which protects the
environment and human health by controlling the day-to-day operations at a given site. These
regimes can impose a range of criminal sanctions to tackle serious risks of pollution. In England
and Wales, local authorities also have powers under the Town and Country Planning Act 1990 to
issue stop notices which prohibit activities breaching planning control specified in a related
enforcement notice. A stop notice can only be served at the same time as or after the enforcement
notice is served, and can take effect no earlier than three days and no later than 28 days after it has

been served.

Responsibility for tackling waste crime lies with a number of different authorities (the EA, SEPA,
NRW and the NIEA; local authorities; the police; HMRC). However, the environmental regulators
are the only bodies that deal specifically with waste crimes, while the other authorities deal with
crimes that can be linked to waste crimes (for example, HMRC deals with landfill tax fraud and the
police deal with general fraud and money laundering). It seems the authorities work together only
on an incidental basis — for example, when the EA asks the police to enter and investigate a waste
site or to arrest a suspect, or asks HMRC to intercept a waste shipment. The environmental

regulators do also flag shipments of waste for HMRC to intercept.

Defra sets the UK’s environmental legislative and policy framework for certain UK-wide systems
such as Producer Responsibility and Transfrontier Shipments of Waste. Environmental policy on a
number of issues such as permits, carriers, landfill and duty of care have been devolved to the

governing administrations of Scotland, Wales and Northern Ireland.
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In England, the EA also deals with water pollution and its impact on water quality, fishing, wildlife,
etc. The EA is independent and has its own board; only its directors are appointed by the state. It is
responsible for performing a range of environmental functions across England, including the
prevention of waste crime on the ground. It is in charge of: permits and registration; disruption and

prevention; investigation and evidence gathering; and criminal proceedings and prosecution.

The EA’s enforcement work is largely carried out by a National Enforcement Service, 14 Area
Enforcement Teams, and Area Environment Officers. The National Enforcement Service, which
includes the National Intelligence Team (approx. 30 full-time equivalents — FTEs), the National
Investigations Team (approx. 25 FTEs) and the National Prevention and Disruption Team (approx.
10 FTEs), takes an intelligence-led approach, using a case-management system, a system compiling
notifications and an intelligence-management system (MEMEX). The EA also hires former police
officers to share their knowledge about investigation tactics and strategies. Possible measures that
can be taken are warnings and notices, formal letters, suspension of site permits, withdrawal of
permits, fines, and taking operators to court to order them to close sites, clear waste and recover

costs.

In Wales, NRW is responsible for the day-to-day regulation of waste sites and for taking action
against those who fail to meet the required standards or who operate outside the law. It came into
being through a merger of three former government bodies. It is the main waste regulator in Wales
and its tasks include granting permits and investigating larger-scale waste crimes (smaller-scale
cases are handled by the Welsh municipal authorities). Enforcement is achieved through working
with operators and, where necessary, serving compliance or enforcement notices, or issuing stop

and suspension notices. NRW also has the ability to change or revoke a permit’.

® NRW regulatory responsibilities: https://naturalresources.wales/about-us/what-we-do/how-we-
regulate-you/regulatory-responsibilities/?lang=en.
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NRW supervises a domestic waste market that involves mostly small- and medium-scale
undertakings, shipping companies and companies handling both recyclable and recycled waste.
They regulate and inspect 26 landfill sites and two incineration plants — one which is already
operational and one which is currently being built. After construction and household waste (16 % of
the overall waste generated in Wales), soil and industry (in particular the steel, chemical and

healthcare sectors) are the main sources of waste dealt with by NRW.

There are several material-recovery sites in Wales. Depending on the market prices for the

respective materials, waste of almost any type is treated at these sites.

NRW states that it has been granted the same investigative powers as the EA. NRW runs its own

prosecution office, as well as a small intelligence team.

The Regulatory Enforcement and Sanctions Act 2008 gave the EA and NRW the power to impose
non-criminal sanctions (fines that do not go through the courts), in addition to criminal sanctions,
on companies with over 250 employees for a number of corporate environmental crimes. Imposing
these sanctions can be cheaper and easier than taking a company to court and can provide a way of
recouping the costs of environmental crime. The first civil penalty was imposed in 2016 (England

only).

The NIEA is in charge of drafting environmental legislation, carrying out compliance and
enforcement work (using approximately 30 inspectors) and prosecuting environmental crime. It
cooperates with the police and financial authorities based on MOU . It also runs an assessment team

and a coordination group in order to gain a strategic overview.

The NIEA does not have access to other authorities’ data, but Northern Ireland’s investigative
authorities do share investigation results on a regular basis. The NIEA is also not permitted to
investigate mobile phone data. Information is shared through authorised channels and where there is

a lawful mechanism for doing so
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Numbers of reported waste crimes seemed stagnant, but the NIEA representative shared their
opinion that there is now a trend of more incidents being reported due to a higher level of awareness

among the public and market participants.

When the NIEA deals with organised crime groups (OCGs), it usually requests an assessment of the
relevant OCG by the police, as investigating and prosecuting organised waste crimes can be
challenging for the agency. OCGs are also often involved in crimes other than environmental

crimes, which in itself establishes police competence, but of course this is not always the case.

The NIEA’s staff come from a wide variety of professional backgrounds, including engineering,

chemistry, investigation and more. Analysts provide the NIEA with risk and tactical assessments.

SEPA is the environmental regulator in charge of enforcing environmental law in Scotland. It runs

an inspections team.

SEPA is aware of the phenomenon of OCGs, but could not provide the evaluation team with more
detailed information. OCG members are known as polycriminals; such individuals are not only
active in the field of environmental crime — mainly illegal landfilling — but also in other fields of

crime.

SEPA’s staff include both criminal analysts (who investigate OCG structures with regard to waste
crime) and environmental analysts (who deal with permits, files on undertakings and waste

notifications). Thus, a range of skills is available to facilitate SEPA’s work.

4.2.2. Investigative techniques/tools

Despite being the investigative authorities for waste crime, the environmental regulators do not

have all the investigative powers that the police usually have.
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The Regulation of Investigatory Powers Act 2000 (RIPA) defines the extent of the powers of the
EA and NRW. As an example, where appropriate, NRW is permitted to carry out ‘directed’
surveillance, which is covert, targeted and likely to obtain private information, but is not permitted
to access any telephone subscriber details or intercept phone calls. The use of electronic devices is
difficult, as in some circumstances this can be interpreted as interference with property, which
NRW cannot lawfully perform. NRW do not currently deploy electronic devices. The
environmental regulators were granted the power to seize two years ago, but it has been rarely used:
the EA usually orders any manipulation or transfer of waste to be avoided, and infringement of such

an order is a crime.

SEPA sometimes uses covert surveillance techniques like GPS tracking.

4.2.3. Capacity of and obstacles to successful investigation of waste crime

The UK’s environmental regulators are part of the UK’s Government Agency Intelligence Network
(GAIN), which facilitates intelligence-sharing between different law enforcement bodies,
particularly in relation to serious and organised crime. This allows agencies to work together on
some instances of waste crime, particularly when focused on organised crime groups. In

combination with an upstream approach, this seems to be helpful.

Other measures Defra is working on include strengthening operator competence (in terms of site-
management systems, technical competence, past performance and financial provisions) and
reviewing the exemptions regime (tightening up on the use of some exemptions, ending other
exemptions and requiring permits). Defra has also committed to tightening regulation of waste

carriers, brokers and dealers, and duty of care, in order to strengthen powers in relation to the waste

supply chain.
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Another way in which the UK ensures successful investigation of waste crime is by facilitating the
detection of waste crimes through electronic waste tracking. The English authorities identified the
following data — detected through electronic waste tracking — as useful: waste disappearing or not
reaching the next stage in its scheduled transit (illegal dumping); waste descriptions changing

(hinting at landfill tax avoidance); and strange transfer patterns (fraud schemes).

NRW employs crime analysts. These analysts do not provide the agency with analytical products,

but they do provide strategical assessment.

SEPA carries out a threat assessment called METRIX.

The environmental regulators also have certified laboratories, which is considered good practice.
However, the inspectors and investigators usually focus their investigations on paperwork alone,
and they rarely take samples of waste, except for the NIEA, which reported that it routinely collects
and analyses samples. At the initial investigation stage, balance sheets and accounting data are
inspected. At the next stage, an intelligence-led approach is taken in order to be able to accuse or
convict individuals of e.g. fraud, failing to dispose of waste in an environmentally sound manner,

etc.

Moreover, permits issued by the EA, as well as data gathered by the EA itself and from abroad, are
listed in the agency’s intelligence-processing system (MEMEX) and are then shared with the
agency’s staff and other authorities and institutions. The EA’s intelligence team reported that this
intelligence is provided to interested parties upon request and to support ongoing longer
investigations. Usually an assessment document is drawn up when proceedings or investigations
start, and after that the team’s intelligence support is rather reactive, but they aim to be more

proactive in future.
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The evaluation team considers that an approach focusing only on paperwork, even if that approach
is intelligence-led, is not the most effective way to fight waste crime, in particular if it is committed
in an organised way involving the misclassification of waste, the mixing of hazardous waste with
non-hazardous waste, or other attempts to erase all traces of the waste involved. Analysing waste is

the only way to identify hazardous waste that has been misclassified.

The approach of concentrating on companies performing poorly in economic terms seems to be

helpful, particularly in England.

An additional challenge reported by the EA relates to insufficient monitoring of market participants,
as the registration requirement for carriers, dealers and brokers of waste under the European Waste
Framework Directive does not require a great deal of information to be recorded. Consequently, the
English authorities are considering reforming the system to introduce tougher requirements for

carriers, dealers and brokers to gain the authorisations needed to operate.

A further problem for the EA is ro-ro ferries, as the companies operating these vessels provide the
authorities with a loading list at very short notice — only about 40 minutes before departure. This
data is not yet exchanged electronically, but the EA reported that efforts are being made to achieve

this.

Other obstacles to the successful investigation of waste crime mentioned by the EA during the
evaluation visit were: the definition of waste; sampling; access to private waste sites without a

warrant; and gathering evidence to prove waste is hazardous.

Representatives of the EA stated that waste crime is one of the agency’s top priorities. This became
apparent to the evaluation team during a visit to an abandoned fly-tipping site in the vicinity of
London’s city centre. The EA’s prosecution department reported that no aid is granted to owners of
high-risk abandoned sites apart from what is necessary to remove any danger to the public. Besides

that, no removal of waste is conducted by the EA.

10081/1/19 REV 1 CG/ns 45
ANNEX JALB EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=76708&code1=RAT&code2=&gruppen=Link:10081/1/19;Nr:10081;Rev:1;Year:19;Rev2:1&comp=10081%7C2019%7C

The evaluation team considers that the fact that enforcement is led by the environmental regulators
ensures that enforcers have deep expertise in the relevant sector. This is combined with an upstream
approach whereby enforcers seek to start monitoring the disposal process at a very early stage and

then continue to track the waste right up until its final disposal.

However, in more and more cases, waste crime is being committed by organised criminals and
OCGs. The evaluation team was told that about 70 waste-related OCGs are currently mapped in the
UK, most of them committing illegal dumping offences, others exporting waste illegally. The EA
has estimated that waste-related OCGs in the UK earned between GBP 160 million and GBP 530
million in 2017. The agency also estimates that there are about 6 000 OCGs operating in the UK,
involving about 40 000 individuals. Since 2014, the EA has been exchanging information with the

UK’s National Crime Agency as part of an OCG mapping project.

Due to the above, expertise in the waste crime field is not sufficient: broader investigative expertise
is needed. Special investigative measures — which environmental regulators are not allowed to

implement — are also necessary.

The EA is trying to acquire the required expertise by hiring staff with a background in law

enforcement, such as former policemen.

In 2018, the Secretary of State for Environment, Food and Rural Affairs commissioned an
independent review into serious and organised crime in the waste sector. The report, which details
the extent of organised waste crime, was published in November 2018. It sets out to answer two
questions. First, what is the threat and impact of serious and organised waste crime in England?
Second, does the EA have the capability, resources and powers to tackle serious and organised

criminality in the waste sector?
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The review gave rise to the following recommendations:

a UK-wide Joint Unit for Waste Crime (JUWC) should be established;

strategic relationships between the EA and police and crime commissioners (PCCs) should

be strengthened;

the EA should be equipped with the necessary tools and powers to pursue and disrupt

organised crime;

waste sector legislation should be amended to allow for more effective prevention and

disruption of organised crime;

mandatory electronic tracking of waste, and a national database of registered brokers, should

be introduced at the earliest opportunity;
the EA should be granted full access to relevant police database;

registration and duty-of-care requirements for carriers, brokers and dealers should be

reformed (including in relation to hazardous waste);
waste producers should be held accountable for the end destination of their waste products;

plans for additional 2018-22 EA funding should be reviewed to ensure consistency with

plans for a Joint Unit for Waste Crime;

government should reform funding for the regulation and policing of the waste sector at the

earliest opportunity.
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4.3. Other authorities/institutions

No other authority is specifically tasked with investigating waste crimes. However, the police
occasionally offer their more extensive investigative powers to support the environmental
regulators. For example, only the police are entitled to stop vehicles, meaning that cooperation is

needed between the environment regulators and the police in order to carry out road inspections.

HMRC can also play an important role, since the environmental regulators are not responsible for
inspecting ports. However, as HMRC’s main task is collecting taxes, their main concern is landfill

tax fraud. HMRC are also a member of GAIN.

4.4. Cooperation and exchange of information among national authorities

4.4.1. Cooperation and coordination

The United Kingdom faces the challenge of ensuring cooperation between several regulators, each
representing one of the four nations of the UK. In this context, a multi-agency group has been set
up, based on a multilateral MOU, to facilitate the sharing of intelligence in cases that span UK

internal borders. So far, this group has not had to handle any such cases.

A Joint Unit for Waste Crime (JUWC) is being established in England. Participants comprise
representatives of the EA, the police and border forces. Moreover, the National Crime Agency
(NCA) also cooperates with the EA, in particular with regard to OCGs and the National Fly-Tipping

Prevention Group.
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With regards to information exchange with other law enforcement authorities, the EA reported that
it has access to police computer systems, and that while it does not have the ability to manage
covert sources of information itself, it does use covert intelligence from partner organisations.
Information provided by informants on a voluntary basis without any form of payment in return is
also considered useful. This kind of information helps ongoing investigations and can prompt new
investigations to be opened. The EA’s enforcement team is provided with training on leading
informants and acquiring intelligence. The EA’s intelligence team reported that it is usually
involved in ongoing investigations, but the aim for the future is for the team to initiate more

investigations and open proceedings on the basis of intelligence data.

There may be cooperation with other authorities too, including local authorities. In the Greenwich
case study presented to the evaluation team, for example, there was cooperation with the London
Fire and Emergency Planning Authority (local), the Health and Safety Executive (national) and the
Royal Borough of Greenwich (local).

The EA’s key partners include those listed below.

e National Crime Agency (NCA).

e Government Agency Intelligence Network (GAIN) — GAIN becomes involved once an
enforcement decision has been made, in order to provide support and enable the best
possible response. GAIN offers disruption and intelligence possibilities and is also the EA’s
link to the NCA'’s national tasking.

e HMRC - this body is one of the main ‘victims’ of waste crime, losing at least
GBP 100 million per year of tax revenue due to waste operators deliberately misclassifying
their waste in order to pay a lower rate of landfill tax. HMRC therefore helps the EA to take
the money out of waste crime. The two bodies have also joined forces to tackle organised
crime, whether it be waste crime or tax evasion, including by bringing illegal waste sites
within the scope of landfill tax as of 1 April 2018.

e Police — engagement with the police occurs mainly at local level between the EA’s 14 Area

Enforcement Teams and the UK’s 43 local police constabularies.
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e Driver and Vehicle Standard Agency (DVSA) — the DVSA ensures drivers and vehicle
operators follow road-worthiness standards. The DVSA is the enforcement agency that
supports traffic commissioners, who are responsible for the licensing and regulation of
vehicle operators. This includes operators of heavy goods vehicles (HGVs), which are
routinely used to transport waste. Those who commit waste crime are dependent on vehicles
to transport waste from the point of production to final disposal. Partnership work with the
DVSA enables the EA to use the two agencies’ combined enforcement powers to disrupt the
transport of waste to illegal or poorly performing permitted sites. The two agencies also
have an MOU on cooperation on information gathering and enforcement in relation to waste

shipments.

The NIEA has cooperated on cases concerning illegal cross-border shipments of waste with other

nations of the UK as well as with other countries.

SEPA reported that its information exchange with partners worked smoothly.

NRW meets with the EA once a fortnight. Meetings with the other nations’ authorities are held on a
case-by-case basis. NRW has established a protocol of investigation responsibility with local
authorities, of which details were not provided. In addition, the Welsh tax authorities have
delegated the duty to investigate cases of landfill tax evasion to NRW. It is a member of GAIN and
cooperates closely with the Welsh police. It is also a member of the interagency working group for

waste crime and a UK regulators’ analyst group.

4.4.2. Access to information and focal points on intelligence

The UK’s environmental regulators do not have access to the Police National Database (PND).
However, through interagency liaison and information-sharing protocols, this deficiency is being

managed, though it can be a slow process.
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In England, a number of systems and databases have been identified that the EA needs to gain
access to (PND), introduce (automatic number-plate recognition — ANPR) or enhance (Police

National Computer (PNC), Powercase (similar to HOLMES)).

A single intelligence team is the EA’s sole point of contact for waste crime.

Life+ SMART Waste is developing a pilot to test a flagging system that would allow intelligence
on individuals/companies held in the intelligence database of one of the UK’s environmental

regulators to be accessed by another.

4.5. Training

No single body is responsible for waste-crime-related training. Each regulator trains its own staff.
The industry in general also offers many waste management compliance courses, and some

investigative training is provided by the police

The EA runs several training courses for NRW staff, including an essential enforcement course and
a regulatory course. All officers attend the same training lectures, regardless of whether they are

working in the enforcement team or the regulatory team.

According to Defra, the environmental regulators’ prosecutors are trained in legal and
environmental matters. However, the evaluation team was shown no overarching training scheme
and could not ascertain if they are only trained in legal matters or also in matters relating to the

environment and inspections.

The quality of training and education within the environmental regulators seems to be very high.

In some cases, a regulator’s basic level of expertise is improved by recruiting personnel who
already specialise in a related field, e.g. financial crime. However, when it comes to investigating

and prosecuting serious and/or organised crimes, specific capacities in the field are needed.
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NIEA staff are trained through a combination of in-house training and training provided by the

Police Service of Northern Ireland and external training providers.

These training courses have facilitated expert knowledge-sharing with NIEA staff, but no joint

training courses have been conducted yet.

SEPA reported that it was ‘repackaging’ its training concept and making certain additions — such as

basic investigation skills, knowledge about evidence standards, spot inspections and enforcement

skills — to the training schedule. Inspectors are offered a special training course on investigation

strategies. Police and SEPA staff have joint training courses with prosecutors, but Police Scotland

has also provided training courses for SEPA alone.

4.6.

Conclusions

The UK has five courts: the magistrates’ court; the Crown Court; the High Court; the Court
of Appeal; and the Supreme Court. None of these courts has specialised units or judges for
dealing with environmental crimes.

To provide judges with some instructions, the UK Sentencing Council established definitive
sentencing guidelines for environmental offences, which have been in effect since 1 July
2014 and which every court in the UK has to follow.

Sentencing guidelines seem to be helpful for the UK courts, as a large number of cases are
handled by magistrates’ courts and sentencing would — without the guidelines — therefore be
very free (within the range of sentences stipulated by criminal law). On the other hand, it is
unlikely that the guidelines address all possible sentencing scenarios, and they are not, in
any case, sufficient to remedy judges’ lack of relevant expertise.

Decisions of administrative authorities, such as those relating to permits, are not binding for
the criminal courts, whose decisions can therefore deviate from those made by

administrative authorities or courts.
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e The environmental regulators in England, Northern Ireland and Wales have their own
prosecutors who deal with waste crimes.

e The system of making the environmental regulators of England, Wales, Scotland and
Northern Ireland responsible for the investigation and prosecution of waste crime can be
considered best practice, as in principle it should avoid possible gaps and facilitate the full
control of each case. However, problems can arise when a waste crime case is linked to
another serious crime, as these crimes are not within the remit of the regulators (nor even of
experts in the field) and there is a risk of double jeopardy.

e In Scotland, SEPA only investigates waste crimes, while the Crown Office and Procurator
Fiscal Service (COPFS) brings the cases to court. However, COPFS does not have any
specialised prosecutors in the environmental field. Specialisation and advanced training
should be promoted.

e Responsibility for tackling waste crime lies with a number of authorities: the Environment
Agency (EA — England), SEPA (Scotland), Natural Resources Wales (NRW — Wales), the
Northern Ireland Environment Agency (NIEA — Northern Ireland), local authorities, the
police, and HMRC. However, only the environmental regulators deal specifically with waste
crime, while the others deals with crimes that can be linked to waste crime.

e Investigations carried out by the environmental regulators are conducted by real experts in
the field, so this can be considered best practice.

e On the other hand, the environmental regulators do not have the typical investigative powers
that the police have, including special means of investigation and road inspection. This
means that they cannot conduct proper investigations, particularly when the waste crimes
under investigation are linked to more serious crimes. This system also runs the risk of
resulting in double jeopardy when environmental regulators investigate a crime linked to

waste crimes (such as fraud or tax evasion) and the police investigate the same crime.
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e The high quality of the EA’s expertise in the fields of enforcement, investigation and
prosecution is impressive. However, when it comes to investigating and prosecuting serious
and/or organised crimes, specific capacities in the field are needed. Investigations into
OCGs require expert knowledge on organised crime, investigation strategies and intrusive
measures, and a lot of experience as well, and the EA is not properly empowered to lead
such investigations itself. Police and other law enforcement authorities may support the EA,
but only by providing information obtained within their remit, as they are not allowed to act
on behalf of the EA. Generally, the EA’s original focus was not on organised crimes, but on
environmental matters.

e Moreover, support from the police for investigations into OCGs is only granted if the
offences in question fall within the police’s remit. This may occur when OCGs commit not
only environmental but also other offences, but this is not necessarily the case.

e The four environment regulators are part of a national intelligence-sharing network called
GAIN. Through this network, they are able to, for example, focus on sites that are
performing poorly in economic terms. Involving intelligence units in waste crime
investigations is considered best practice. The evaluation team wishes to encourage the
UK’s regulators to not only involve intelligence units in ongoing investigations, but also to
use intelligence data to open new proceedings.

e The environmental regulators also have certified laboratories, which is considered good
practice; however, the inspectors and investigators usually focus their investigations on
paperwork alone, rarely taking samples of waste, except for the NIEA, which reported that it

routinely collects and analyses samples.
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e The evaluation team considers this approach to be insufficient. Only an organoleptic
approach is suitable for identifying hazardous waste which has been misclassified. It is
recommended that the competent authorities collect more samples when investigating and
attempting to detect waste crimes, as the only way to classify waste properly is through
close contact with the material.

e It is not helpful that the environment regulators are not granted access to the police database.

e Though road inspections related to waste crime require cooperation between the
environmental authorities and police, it is nevertheless recommended that the number of

such inspections be increased.
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5. LEGAL ASPECTS

5.1.

Substantive criminal law

5.1.1. Description of national legislation pertaining to waste crime

Offences are divided into three categories: offences that have to be taken to court within a

maximum of six months; offences which can be heard in either the magistrates’ court or the Crown

Court; and indictable-only offences which are only triable in the Crown Court.

Various pieces of legislation across the nations of the United Kingdom deal with the prevention of

waste crime. The key legislation is as follows:

England:

Control of Pollution (Amendment) Act 1989 (as amended)

Part 2 of the Environment Protection Act 1990 (as amended)

Hazardous Waste (England and Wales) Regulations 2005 (as amended)
Environmental Offences (Fixed Penalties) (Miscellaneous Provisions) Regulations
2007 (as amended)

Waste (England and Wales) Regulations 2011 (as amended)

Controlled Waste (England and Wales) Regulations 2012 (as amended)

Control of Waste (Dealing with Seized Property) (England and Wales) Regulations
2015

Household Waste (Fixed Penalty and Penalty Charge) Regulations 2015
Unauthorised Deposit of Waste (fixed penalties) Regulations 2016

Environmental Permitting (England and Wales) Regulations 2016 (as amended)
Waste Enforcement (England and Wales) Regulations 2018

Environmental Protection (Miscellaneous Amendments) (England and Wales)
Regulations 2018

Environment Act 1995
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Wales — same as England, plus:

Hazardous Waste (Wales) Regulations 2005 (as amended by the Waste (England and
Wales) Regulations 2011)

Waste (Wales) Measure 2010

Environment (Wales) Act 2016 — Part 4 Collection and Disposal of Waste

Northern Ireland:

Scotland:

Waste and Contaminated Land Order 1997 (as amended)

Controlled Waste (Registration of Carriers and Seizure of Vehicles) Regulations
(Northern Ireland) 1999

Controlled Waste (Duty of Care) Regulations (Northern Ireland) 2002 (revoked see
SR 2013 No. 255)

Waste Management Licensing Regulations (Northern Ireland) 2003 (as amended)
Hazardous Waste Regulations (Northern Ireland) 2005 (as amended)

Waste Regulations (Northern Ireland) 2011 (SR 2011 No. 127)

Controlled Waste and Duty of Care Regulations (Northern Ireland) 2013 (as
amended) (SR 2013 No. 255)

Food Waste Regulations (Northern Ireland) 2015 (SR 2015 No.14)

Waste Management Licensing (Scotland) Regulations 2011
Waste (Scotland) Regulations 2011

Waste (Scotland) Regulations 2012

Special Waste Regulations 1996 (as amended)

Furthermore, in the UK there is a duty of care as regards waste. The waste duty of care code of

practice sets out practical guidance on how to meet waste duty of care requirements. This code

applies to anyone who imports, produces, carries, keeps, treats, disposes of or, as a dealer or broker,

has control of controlled waste in England or Wales.
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A separate duty of care applies to householders (occupiers of a domestic property), limited to taking
all reasonable measures available to them to ensure their waste is only transferred to an authorised

person.

Some examples of the system of offences and penalties for infringements which would constitute

waste crime in legislation are detailed below.

The Waste (England and Wales) Regulations 2011 state that no person may act as a broker of or
dealer in controlled waste unless registered with the EA or NRW. The Regulations also state that a
person is guilty of an offence if they fail to comply with the requirement to register, or if they fail to
comply with a compliance notice, stop notice or restoration notice. Such an offender is liable, on
summary conviction, to a fine not exceeding level 5 on the standard scale. The Regulations also
make it an offence not to take all reasonable measures to apply the waste hierarchy, to ensure
separate collection of the stipulated waste streams, or to prevent the mixing of separately collected

waste. Persons breaching these regulations are similarly liable —

(a) on summary conviction, to a fine not exceeding the statutory maximum (GBP 5 000);

and

(b) on conviction on indictment, to an (unlimited) fine.

To ensure that Article 36(2) of the Waste Framework Directive is transposed into UK law, section
34 of the Environmental Protection Act states that it shall be the duty of any person who imports,
produces, carries, keeps, treats or disposes of controlled waste or, as a dealer or broker, has control
of such waste, to take all such measures applicable to them in that capacity as are reasonable in the
circumstances to prevent the escape of the waste from their control or that of any other person; and
on the transfer of the waste, to secure that the transfer is only to an authorised person or to a person

for authorised transport purposes.
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Any person who fails to comply with this duty of care will be liable —
(a) on summary conviction, to a fine not exceeding the statutory maximum (GBP 5 000);
and

(b) on conviction on indictment, to an (unlimited) fine.

Section 41 of the Clean Neighbourhoods and Environment Act 2005 states that a person who

commits an offence under Section 33 of the Environmental Protection Act is liable —
(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a fine
not exceeding GBP 50 000 or both; or

(b) on conviction on indictment, to imprisonment for a term not exceeding five years or a

fine or both.

The Act also introduced provisions for courts to order a person convicted of a section 33 offence to

pay costs relating to investigation and enforcement (section 42) and clean-up costs (section 43).

Penalties for offences under section 34 of the Environment Protection Act 1990 (breach of the
waste duty of care) are listed under paragraph (6) of the same section. Anyone who commits such
an offence shall be liable:

(a) on summary conviction, to a fine not exceeding the statutory maximum; and

(b) on conviction on indictment, to a fine.
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Regulation 69 of the Hazardous Waste (England and Wales) Regulations 2005 and the Hazardous
Waste (Wales) Regulations 2005 states that a person who commits an offence under regulation 65
shall be liable, on summary conviction, to a fine not exceeding level 5 (GBP 5 000) on the standard
scale. A person who commits an offence under regulation 65 or 68 in connection with any other

requirement under these Regulations shall be liable to

(a) on summary conviction, to a fine not exceeding the statutory maximum (GBP 5 000); or

(b) on conviction on indictment, to a fine or to imprisonment for a term not exceeding two

years, or to both.

Under the Environmental Permitting (England and Wales) Regulations 2016, a person must not,

except under and to the extent authorised by an environmental permit —

(a) operate a regulated facility; or

(b) cause or knowingly permit a water discharge activity or groundwater activity.

Secondly, it is an offence for a person to fail to comply with or to contravene an environmental
permit condition. Offenders are liable, on summary conviction, to a fine not exceeding GBP 50 000
or imprisonment for a term not exceeding 12 months, or to both; or, on conviction of indictment, to

a fine or imprisonment for a term not exceeding 5 years or to both.

It is an offence to make a statement which the person knows to be false or misleading in a material
particular, or to make a statement which is false or misleading in a material particular, being
reckless as to whether it is, where the statement is made for the purpose of obtaining an
environmental permit. A person guilty of this offence is liable, on summary conviction, to a fine not

exceeding the statutory maximum; or to a fine or imprisonment for a term not exceeding 2 years, or

to both.
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Regulation 40 of the Producer Responsibility Obligations (Packaging Waste) Regulations 2007
states that:

(3) An operator of a scheme who fails to comply with his recovery and recycling obligations in

contravention of regulation 12(1) is guilty of an offence.

(4) A person who contravenes a requirement of regulation 23 or who is in breach of either of the

conditions specified in paragraph 1(a) or 1(d) of Schedule 5 is guilty of an offence.

(5) A person who furnishes any information to the appropriate Agency in connection with its
functions under these Regulations or furnishes information to which regulation 19 applies to an
operator of a scheme shall be guilty of an offence if, in furnishing the information, he —

(a) knows the information to be false or misleading in a material particular; or

(b) furnishes such information recklessly and it is false or misleading in a material

particular.

(6) A person who fails without reasonable excuse to comply with any requirement imposed in a

notice under regulation 31(3) shall be guilty of an offence.

(7) A person who intentionally delays or obstructs a person authorised by the appropriate Agency in

the exercise of powers referred to in regulation 35 is guilty of an offence.

(8) Where in accordance with Schedule 8 there is a group registration the holding company is guilty

of an offence if —

(a) it does not comply with its recovery and recycling obligations referred to in paragraph

5(c) of Schedule 8; or

(b) it does not furnish a certificate of compliance in accordance with paragraph 5(d) of

Schedule 8.
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(9) A person guilty of an offence shall be liable to —

(a) on summary conviction to a fine not exceeding the statutory maximum (£5,000); or

(b) on conviction on indictment, to a fine.

The Legal Aid, Sentencing and Punishment of Offenders Act 2012 introduced powers to remove the

cap of GBP 5 000 on the statutory maximum to make it an unlimited fine.

Section 33 of the Environmental Protection Act 1990 states that a person who commits an offence
under this section (Prohibition on unauthorised or harmful deposit, treatment or disposal etc. of

waste) is liable —

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a fine

not exceeding GBP 50 000 or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding five years or a

fine or both.

Scotland’s enforcement and penalty system is similarly based on the Environmental Protection Act
1990 as described above. The Regulatory Reform (Scotland) Bill provides SEPA with a more
strategic range of enforcement tools, including direct measures such as fixed and variable monetary
penalties and enforcement measures. This ensures that SEPA has access to the right range of
interventions to tackle poor performance in a proportionate manner and better protect the

environment for the benefit of everyone.

In Northern Ireland, the penalties in place are broadly similar to those set out above for England. In
some instances, Northern Ireland’s requirements are more stringent than those in the rest of the UK.
For example, waste transfer notes must be carried along with the waste they refer to; failure to do
this or to produce a waste transfer note on request if stopped by an authorised officer is an offence.

This is because some of the most serious environmental crime in Northern Ireland has been waste-

related.
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5.1.2. Other rules or judiciary instructions

The UK’s Sentencing Council has released sentencing guidelines!® that the courts are legally

obliged to follow.

These sentencing guidelines also influence investigation procedure, since if the court is to determine
the correct sentence, any evidence being investigated must meet not only all the criteria stipulated in

the relevant criminal law itself, but also the criteria laid down in the sentencing guidelines.

Other examples of judiciary instructions include the Hampton Review!! and the Regulators Code'?

(both Wales).

The EA has established internal guidelines to facilitate making the distinction between
administrative offences (for which the enforcement unit is responsible) and waste crime offences
(for which the prosecution unit is responsible). Beyond this, the Crown Prosecution Service is
responsible if the case is brought before the High Court and not before the magistrates’ court. These

rules are laid down in the Environment Protection Act, sections 33 ff.

Special regulations on confiscation are applicable in cases in which the offender leads a criminal
lifestyle, indicated by more than four convictions of more than six months imprisonment. In these

cases, any of the offender’s assets may be confiscated.

5.1.3. Determination of the seriousness of waste crime

The seriousness of waste crime is not a separate element of UK waste crime legislation. However,

the penalties for different offences indicate the perceived seriousness of the offences.

10 https://www.sentencingcouncil.org.uk/wpcontent/uploads/

Final Environmental Offences Definitive Guideline_webl.pdf

1 http://www.assembly.wales/laid%20documents/gen-1d10285/gen-1d10285-e.pdf

12 https://maturalresources.wales/about-us/what-we-do/how-we-regulate-you/regulatory
principles/?lang=en
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5.1.4. Links with other serious criminal offences

Waste crime in the United Kingdom is reported to be closely linked to the following crimes: illicit

evasion of landfill tax; money laundering; criminal conspiracy; and running a criminal organisation.

5.1.5. Therole of the NGOs

NGOs don’t play a particular role within the waste crime framework according to the law. For
example, they cannot act join legal proceedings as a parte civile because the public interest is
considered to be already represented by the EA. The only significant action that NGOs can take (in
addition to raising awareness through e.g. information campaigns) is to report specific crimes to the

EA.

There is an NGO called Crime Stoppers that runs an anonymous telephone line in order to obtain
information that can then be passed on to the UK law enforcement agencies. However, it is not

specifically dedicated to waste crimes.

5.2.  Procedural, jurisdictional and administrative issues

5.2.1. Difficulties encountered with regard to the admissibility of evidence

The EA mentioned that gathering evidence to prove that waste is hazardous is difficult, even if
specialised laboratories are available. Furthermore, it is sometimes difficult to ascertain whether
material is waste or not. The prosecution unit must present evidence to prove the waste’s impact on
the environment; a visible impact may be sufficient. The sentencing guidelines can play an

important role.
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The principle of strict liability, which is applicable to environmental crime, relieves the prosecution
service of having to prove that the perpetrator acted intentionally. Some elements of the burden of
proof have been removed by strict liability but the onus remains on the prosecution to prove all the
essential elements of an offence. However, some evidence-related problems still remain, e.g. when

the samples used as evidence have been taken in an inadmissible way.

Problems can also arise with regard to the distinction between a product and a by-product. If a
material is identified as waste, there may be doubt as to whether it is hazardous. In this respect,
issues concerning the taking and analysis of samples can arise. As an example, the EA reported a
case of illicit exports of WEEE, in particular X-ray tubes from used TV screens. If needed, evidence

can be sent to an accredited laboratory.

5.2.2. Measures other than criminal or administrative sanctions

The UK can seize items used in illegal activity, impose compensation orders, confiscate proceeds of
crime, disqualify an individual from being a company director, disqualify a person from driving and

order the restoration of a polluted site.

5.2.3. Treatment of seized objects

The UK authorities seize and store items during an investigation at their own cost, but they can seek

the recovery of these costs from the offender by application to the court.

The Control of Waste Dealing with Seized Property Regulations 2015 (England) sets out how
seized property must be dealt with in England and Wales, where property is seized under section 5
of the Control of Pollution (Amendment) Act 1989 (chapter 14) (power to require production of
authority, stop and search etc.) or section 34B of the Environmental Protection Act 1990 (chapter
43) (power to search and seize vehicles etc.). The EA, NRW, a waste collection authority or a local

authority in Wales (‘a seizure authority’) can seize property under these powers!3.

13 http://www.legislation.gov.uk/uksi/2015/426/contents/made.
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5.3. Environmental restoration

Responsibility for restoring the environment and repairing damages caused by the offender lies
primarily with the offender. However, in principle, the environmental regulators can undertake
some remediation work and seek to recover the costs from the offender if successful in court. Costs
can be recovered from successful prosecutions of the offender under the Proceeds of Crime Act

(POCA) by obtaining a confiscation order.

Nevertheless, large-scale illegal fly-tipping presents challenges for the UK. The evaluation team
was shown an illegal dumping site in the vicinity of London’s city centre where waste had
accumulated within a short period of time, allegedly dumped by members of an itinerant ethnic
minority. It was reported to the team that the state will not clean up or restore illegal dumping sites
or other premises where environmental crime has occurred, but will instead hold the owner of the
property liable. Only if there is an immediate danger to the public and the landowner is not able to
remove the waste causing it will the English authorities support the landowner or even remove the
hazardous waste themselves at their own expense (with the opportunity to seek recovery of the costs

from the landowner).

5.4. Jurisdiction

5.4.1. Principles applicable to the investigation of waste crimes
The UK can prosecute crimes committed partially/entirely outside UK territory but no explanation

was given regarding legal provisions.

5.4.2. Rules in case of conflicts of jurisdiction

Apart from Council Framework Decision 2009/948/JHA of 30 November 2009, no other
mechanisms to resolve conflicts of jurisdiction with other Member States that specifically address

cross-border waste crime cases exist in the UK.
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5.5. Conclusions

e Offences are divided into three categories: offences that have to be taken to court within a
maximum of six months; offences which can be heard in either the magistrates’ court or the

Crown Court (‘either-way offences’); and offences which are only triable in the Crown Court.

e Various pieces of legislation across the nations of the United Kingdom deal with the prevention

of waste crime.

e In addition, the Sentencing Council has released sentencing guidelines that the courts are legally

obliged to follow. They regulate both criminal sanctions and civil sanctions.

e The EA has established internal guidelines to facilitate making the distinction between
administrative offences (for which the enforcement unit is responsible) and waste crime

offences (for which the prosecution unit is responsible).

e Waste crime in the UK is reported to be closely linked to the following crimes: illicit evasion of

landfill tax; money laundering; criminal conspiracy; and running a criminal organisation.

e Difficulties relating to evidence in court and administrative proceedings arise when the samples
used as evidence have been taken in an inadmissible way. Difficulties with regard to the

distinction between a product or a by-product can also arise.

e Responsibility for restoring the environment and repairing damages caused by the offender lies

primarily with the offender.

e Large-scale illegal fly-tipping presents challenges for the UK. The environmental regulators
generally do not intervene in cases involved illegal waste sites, e.g. fly-tipping sites, except in
the event of immediate danger to the public. This can lead to years of pollution of the

surrounding land and water.

e Seizure and confiscation of equipment and of proceeds of crime are considered best practice, as

these measures effectively deter criminals from committing waste crime.
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6. COOPERATION

6.1. International cooperation

6.1.1. Forms of cooperation in cross-border cases

In compliance with Article 50(5) of the EU Waste Shipment Regulation, which obliges EU Member
States to cooperate with each other, the UK competent authorities have agreed formalised working
arrangements with the Dutch, Belgian and Irish competent authorities. These arrangements set out
areas for cooperation, including exchanges of best practice, enforcement information and
intelligence, and the conducting of joint inspections and other enforcement activities against

suspected illegal shipments.

As regards instruments of cooperation, the EA and NRW reported that they often make use of the

European Investigation Order and of rogatory letters.

In some cases cross-border cooperation is achieved by joining international associations. For

example, the EA, NRW, the NIEA and SEPA are members of IMPEL.

Joining the Interpol Pollution Crime Working Group helped SEPA to enhance its ability to deal

with cross-border cases.

6.1.2. Channels for the exchange of information and the use of EU databases

Specific channels are provided for information sharing, either directly or through liaison with

IMPEL and Interpol via the UK national central bureaus.

UK environmental regulators do not have direct access to EU databases, although they do

occasionally ask IMPEL to check their databases.
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6.1.3. Difficulties faced in judicial cooperation relating to waste crime

The EA mentioned the difficulty of establishing contact points in non-EU countries, e.g. China. An
example of a positive exception is the strong cooperation with Nigeria concerning trafficking of

end-of-life vehicles.

SEPA, too, finds it difficult to establish suitable points of contact with these countries, particularly
in Southeast Asian countries that accept significant quantities of waste from the UK. This makes it
very difficult to fully establish the suitability of recovery sites in these countries beyond basic
checks such as whether they have a permit. SEPA recently succeeded in making contact with the

authorities in Hong Kong.

6.1.4. Operational performance of JITs in waste crime

The EA reported only one case in which JITs were established: the National Investigations Team in
the Environment Agency has worked with Dutch and Belgian authorities over some 18 months in
the form of a JIT, on the cross-border investigation ‘Op Mordent’. The EA consider the case as a
significant example of the considerable benefits of 