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1. EXECUTIVE SUMMARY

At the time of the on-site visit Belgium had not yet implemented Council Decision 2009/426/JHA
of 16 December 2008 on the strengthening of Eurojust and amending Decision 2002/187/JHA
setting up Eurojust with a view to reinforcing the fight against serious crime (also referred to
hereafter as the "new" Eurojust Decision or abbreviated 'EJD'). Although the preparations at the
level of the ministry of justice for the implementation had been at an advanced stage, they were still

pending at the political level at the time when this report was drafted.

Therefore the evaluation took place on the basis of the legal regime in forcéalthough certain
preparatory measures €.g. the setting up of the Eurojust National Coerdination System (ENCS) had
already been put into place in order to align the organisational stglictures Wif_h the anticipated
changes Even though not yet formally established, certain merbers.of thé ENCS were already
appointed and they have met periodically since February 2010'._ Belgiﬁm .has opted for a centralised

system, having placed the ENCS within the Federal Proseéutior_i Service.

In the meantime the 2004 Law transposing the 2002 Eutojust Decision remains applicable, whereas
the European Judicial Network (EJN) structures i B'_elgium have been set up by means of circulars
(so-called "COLs") that are adopted by the College of General Prosecutors. Once the primary
implementation legislation will be in placeitis expectéd that the circular on the EJN will also be

adapted and amended’.

Even in the absence of an updated implémé_nting legislation collaboration between representatives
of the judicial system in prepating te apply the provisions of the new Eurojust Decision appeared to
be sound. Regarding the future law 'trar'ls.posing this Decision, there appeared to be consensus on the
major changes to be intgddiiced that would also subsequently affect the status and competences of
the national desk at Eurejust, primarily by bestowing upon the national member at Eurojust the

status of federal prosecutor,

The evaluation team has been informed after the on-site visit that in the meantime COL 10/12
had been approved and replaced COL 12/2004 and COL 3/2002. The content of the new COL
was explained to the team during the on-site visit and copies have been made available.
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the Federal Prosecutor’s Office plays a key role in the work with Eurojust. Between the national
judicial authorities and the Belgian desk at Eurojust, it serves as help desk and filter.

With regard to the information exchange ex Article 13 the evaluation has revealed certain
scepticism regarding its full implementation with a notion to limit the transmission of information
to certain categories.

The obligation to transmit information to Eurojust in accordance with Article 13(5-7) EJD still
requires legislative implementation.

With respect to exercising the tasks under Articles 6 and 7 EJD, the Belgian authorities reported

that no use has been made so far of Article 6 while Article 7 has been used on one occasion only.

The participation of Europol experts in a joint investigation team was ed as an essential

added value through the services that they can lend to the investiga synergies they are

able to create.
Particularly at the level of the local courts there seems to be a
offered by Eurojust, the EJN, and other instruments of intetnational €o

\
i judic

e EJN are seen as being particularly

ning on the possibilities

peration.

Overall the flexible and rapid cooperation via Euroj are considered as an added

value for Belgium in that it greatly facilitates intern ial cooperation on criminal matters.
In view of its specific geographical location E

important for Belgium within the context of ju

‘&V

peration between Member States.
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2. INTRODUCTION

Following the adoption of the Joint Action 97/827/JHA of 5 December 1997!, a mechanism for
evaluating the application and implementation at national level of international undertakings in the
fight against organised crime has been established.

In line with Article 2 of the Joint Action, the Working Party on General Matters including
Evaluations (GENVAL) decided on 22 June 2011 that the sixth round of mutual evaluations should
be devoted to the practical implementation and operation of the Council Decision 2002/187/JHA of

28 February 2002 setting up Eurojust with a view to reinforcing the fi inst serious crime?, as

amended by Decisions 2003/659/JHA? and 2009/426/JHA* and of tion 98/428/THA of
29 June 1998 on the creation of a European Judicial Network® repeale@a placed by Council
Decision 2008/976/JHA on the European Judicial Network in €ri ters®.

ocusion

The evaluation aims to be broad and interdisciplinary and &

Judicial Network (EJN) only but rather on the operatio\ ts in'the Member States. This is
t

instance, how police authorities cooperate with Eur al Members, how the National Units
of Europol will cooperate with the Eurojust N 1C nation System and how feedback from

Eurojust is channelled to the appropriate police

(},V’

1 Joint Action of 5 D 97 (97/827/JHA), OJ L 344, 15/12/1997 pp. 7 - 9.

Council Decisio ‘ ary 2002 setting up Eurojust with a view to reinforcing the fight

n€)(2002/187/JHA), OJ L 63, 2.3.2002, pp. 1-13.

Council Decision 2003/659/THA of 18 June 2003 amending Decision 2002/187/THA setting

up Eurojust with a view to reinforcing the fight against serious crime, OJ L 245, 29.09.2003,

p. 44-46.

4 Council Decision 2009/426/JHA of 16 December 2008 on the strengthening of Eurojust and
amending Decision 2002/187/JHA setting up Eurojust with a view to reinforcing the fight
against serious crime, OJ L 138, 4.6.2009, pp. 14-32.

5 Joint Action 98/428/JHA of 29 June 1998 adopted by the Council on the basis of Article K.3
of the Treaty on European Union, on the creation of a European Judicial Network, OJ L 191,
07.07.1998, p. 4-7.

6 Council Decision 2008/976/JHA of 16 December 2008 on the European Judicial Network, OJ
L 348, 24.12.2008, p. 130-134.

urojust and European

taken into account to encompass, apart from cooper: secution services, also, for

toms authorities.
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The evaluation emphasises the operational implementation of all the rules on Eurojust and the EJN.
Thus, the evaluation will also cover operational practices in the Member States as regards the first
Eurojust Decision, which entered into force in 2002. Experiences from all evaluations show that
Member States will be in different positions regarding implementation of relevant legal instruments,
and the current process of evaluation could provide useful input also to Member States that may not
have implemented all aspects of the new Decision.

The questionnaire for the sixth round of mutual evaluations was adopted by GENVAL on 31
October 2011. As agreed in GENVAL on 17 January 2012, Eurojust was also provided with a
questionnaire. The questionnaire to Eurojust was adopted by GENVAL on 12 April 2012. The
answers to the questionnaire addressed to Eurojust were provided to the General Secretariat of the
Council on 20 July 2012, and have been taken into account in drawihg up-th_e present report.

The order of visits to the Member States was adopted by GENVAL oft3 1 October 2011. Belgium
was the third Member State to be evaluated during this round of evaluations.

In accordance with Article 3 of the Joint Action, a list of cxpef_ts in.'th.e evaluations to be carried out
has been drawn up by the Presidency. Member States haVé 'nbminatéd experts with substantial
practical knowledge in the field pursuant to a writtengfequesbon 15 July 2011 to delegations made
by the Chairman of GENVAL. :

The evaluation teams will consist of three natignal e).;perts:, supported by two staff from the General
Secretariat of the Council and observers. For the'sixth round of mutual evaluations, GENVAL
agreed with the proposal from the Presidehcy_ that the European Commission, Eurojust and Europol
should be invited as observers. o

The experts charged with undertaking'this eyaluation were Ms Laura Felicia Ceh (Romania), Mr
Zoltan Péter (Hungary) and Mr Georgeé _Hé_isbourg (Luxembourg). Four observers were also
present: Ms Elsa Garcia-Maltfas (DG Justice, European Commission), Ms Sylvie Petit-Leclair and
Mr José F. Castillo Garcia (Eurojusf) ahd Mr Bart De Buck (Europol), together with Mr Hans G
Nilsson and Mr Peter Nath from the General Secretariat of the Council.

This report was prepafed by thé expert team with the assistance of the General Secretariat of the
Council, based on ﬁndings arisling from the evaluation visit that took place in Belgium between 25
and 28 June 2012, and on Bélgium‘s detailed replies to the evaluation questionnaire together with

their detailed answers to ensuing follow-up questions.
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3. GENERAL MATTERS AND STRUCTURES

3.1. General information

3.1.1. Council Decision 2002/187/JHA of 28 February 2002 setting up Eurojust

The 2002 Council Decision on Eurojust was implemented by the ‘Law of 21 June 2004 transposing
the Council Decision of 28 February 2002 setting up Eurojust with a view to reinforcing the fight

against serious crime’!. This law chiefly governs the appointment of Belgian representatives at
Eurojust, i.e. the national member, possibly an assistant, and the nati spondent at Eurojust,

as well as relations between Eurojust and the public prosecution sefvice ing requests and

exchanging information).

In addition, Circular Ne COL 15/2004 tfrom the College of: \Ablic Prosecutors at the
10n'to communication between the

public prosecution service and Eurojust, the proces of just requests and exchanges of

Appeal Courts specifies the practical details, largely in
information.
Finally, Article 8(2) of the ‘Law of 9 December n international mutual legal assistance on
criminal matters amending Article 90b of't of Criminal Procedure’ governs Eurojust

requests relating to the setting up of afjoint in

JH, he strengthening of Eurojust
authorities have informed the expert team that in order to

(the ‘new’ Eurojust Decision) into national law, an

tigation team.

3.1.2. Council Decision 2009/4

At the time of the evaluati
transpose the 2009 Euroj isi

amendment to the La 2004 was about to be prepared. The main proposed amendments
that were still under cons on during the time of the drafting of this report and had yet to be

formally adopted by the Council of Ministers related to the following issues:

! 21 Juin 2004. - Loi transposant la décision du Conseil de I’Union européenne du 28 février

2002 instituant Eurojust afin de renforcer la lutte contre les formes graves de criminalité,
Moniteur Belge, 02.08.2004, p. 58554-58557.
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The Belgian national member at Eurojust and the deputy will receive the status of federal
magistrate, allowing them to exercise the same operational powers that are granted to federal
magistrates working within the Federal Prosecutor's Office (e.g. the power to authorise a

controlled delivery).

In this respect the Belgian authorities have emphasized that in order to avoid any conflict
between the operational powers of Eurojust and that of the Belgian federal prosecution service
the powers granted to the Eurojust national member and the deputy in their role as federal

magistrates should be exercised under the supervision of the federal prosecutor.

The Belgian desk at Eurojust should be strengthened: in addition t al member, one

deputy and one assistant should be appointed to Eurojust y enjoying the same
powers as the national member who will subsequently b ace the national member
when the latter is absent. In this regard, the deputy's position is,equivalent to that of an
assistant, as defined by the current law of 21 Jun e assistant however, will not be
able to replace the national member. A secon al'expert is currently posted to the
Belgian desk at Eurojust.
1)  The obligations relating to exchanging in ation with Eurojust in accordance with Article
13 of the new Eurojust Decision wil
2)  Moreover, Circular No. COL ] also be replaced once the Law of 21 June 2004 has
been amended.
At the time of the drafting eport (beginning of November 2012), it is still unclear when

these changes will possi in Parliament.

3.2. Implementation Eurojust National Coordination System

3.2.1. Federal Prosecutor's Office

Despite that most of its members have already been designated, the Eurojust National Coordination

System (ENCS) has not yet been formally established.
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The ENCS will be formally created through a joint circular ('COL'") that will be drafted and issued
by the College of the General Prosecutors and the ministry of justice once the draft law transposing
the new Eurojust decision has been adopted.

Since February 2010 certain members of the future ENCS have been meeting on a regular basis to
monitor the transposition of the new Eurojust decision and mainly to discuss the setting up of the
system for exchanging information with Eurojust.

The Belgian authorities upheld that it was not considered necessary to create a new body to
implement the ENCS. The reasons for this decision are simple: they are to be found in the role of
the Federal Prosecutor's Office (i.e. facilitating international cooperation) and therefore the intrinsic
link between the Belgian desk at Eurojust and the role fulfilled by the Federal Prosecutor's Office in
judicial cooperation in criminal matters with Member States of the European Union. For these
reasons, the ENCS will be based within the Federal Prosecutor's Ofﬁce-ar_id_its members will

principally be federal magistrates.

In general, the federal magistrates who are ENCS membefs" éxpériehce a considerable workload that
stems from the cooperation with Eurojust. This is partieularly the case for those working in the
international section of the Federal Prosecutor's Officel’

This workload is illustrated by the statistics onthe céoperation of the Belgian judicial authorities
that were presented to the visiting team.

Nevertheless, it remains difficult to finally qu_antify thé ENCS members' workloads with regard to
operation of the ENCS, since it has not yet been forinally established.

3.2.2. Other authorities designated witi_zin the ENCS

Belgium considers it essential to inelade an OLAF contact point in order to facilitate cooperation
between Eurojust and OLAF, An QLAF contact point is therefore invited to the ENCS meetings. A
federal magistrate whofis in.'charge'of the organised crime section and who has been appointed by
the federal prosecutor to'oversee cooperation with OLAF assumes this contact point function.

In Belgium, cooperation b.etw'een OLAF and the judicial authorities takes place via the Federal
Prosecutor's Office. In addition, almost all criminal prosecutions relating to OLAF files are carried

out by the Federal Prosecutor's Office (organised crime section).
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One of the ENCS members is also the EUROPOL contact point. This member is a federal
magistrate in the international cooperation section.

According to the information received from the Belgian authorities this would comply with Article
12(5)(d) of the new Eurojust Decision, under which the role of the ENCS is to facilitate the tasks

carried out by Eurojust, in particular by maintaining close relations with the Europol National Unit.

3.2.3. National correspondents

In Belgium, the Minister of Justice has appointed two national correspondents for Eurojust, upon a

proposal from the federal prosecutor:
- One national correspondent for organised crime matters, an Q
- One national correspondent for terrorism matters.

Both national correspondents for Eurojust are federal ma&m
3.2.3.1. Appointment methods \

Article 3 of the Law of 21 June 2004 transposi

¢ Decision setting up Eurojust establishes the
role of Belgian national correspondent for Eur 0 1s also the national correspondent for
organised crime.
filled for a candidate to be appointed as national

There are certain prerequisites that néed to be
S

correspondent for Eurojust: The n tion must be a magistrate working for the public

prosecution service, either as a,federal istrate or as a magistrate assigned to the Federal
Prosecutor's Office in appli cle 144(3) of the Judicial Code, and must have been given
a mission within the Fe or's Office.

nised crime matters

National correspondent
The national correspondent for terrorism matters is appointed by the Minister of Justice, upon the
proposal from the Federal Prosecutor. This position was created by Circular Ne COL 15/2004 from

the College of the General Prosecutors.
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3.2.3.2. Tasks of the National correspondent for Eurojust / National correspondent for organised

crime matters

The main task of the national correspondent for Eurojust is to ensure the exchange of information
between Eurojust and the Belgian judicial authorities. This information is generally exchanged
through the Federal Prosecutor's Office (except in very urgent cases). This national correspondent is
in charge of organising the ENCS and works closely with the "organised crime" and "specialist

missions" sections of the Federal Prosecutor's Office.

According to the law currently in place and as long as no assistant to the national member has been
designated, the national correspondent for Eurojust becomes assistathional member in

cases where the latter is unavailable.

exl
% cers and member of the
a

national desk at Eurojust, and invests a

This national correspondent for Eurojust combines several r hose of federal magistrate,

heading the "international cooperation" section, national t for the European Judicial
Network (EJN), JIT national expert, contact point for li
"international cooperation" experts' network (cf. als f this report).
The national correspondent is thus in daily co
lot of time in preparing for and following n co ation meetings at Eurojust, working with the

Belgian judicial and police authorities and ded national expert at Eurojust.

The national correspondent fog t ism matters ensures that information is exchanged with the
national member at Euroju of Council Decision 2005/671/JHA of 20 September 2005
on the exchange of inform ooperation concerning terrorist offences
%, However, Belgium te of the on-site visit not transposed this Council Decision into

Belgian law.!?

? Council Decision 2005/671/JHA of 20 September 2005 on the exchange of information and
cooperation concerning terrorist offences, OJ L 253, 29.9.2005, pp. 22-24.

Following the on-site visit to Belgium an addition has been made to the law project
implementing the Eurojust Decision to provide for a legal basis for the obligation to exchange
information in the field of terrorism as foreseen in Council Decision 2005/671/JHA .

10
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The national correspondent for terrorism matters is also the contact point for the national member at
Eurojust for any issues relating to coordination or mutual legal assistance, and for any legal advice
and monitoring relating to terrorism and the statistics in Eurojust's Terrorism Convictions Monitor,
the Europol TE-SAT report, etc. The national correspondent also takes part in the annual strategic

meetings of the Eurojust national correspondents for terrorism matters.

3.2.4. Operation of the ENCS and connection to the CMS

Under the Belgian system no specific legal basis is required for setting up the ENCS. However, the
Circular yet to be drafted that will in future replace Circular Ne COL 15/2004 once the Law of 21
June 2004 has been amended, will inter alia regulate the official esta t of the ENCS.

t

The work on establishing the ENCS began in 2009 on the bas

1S.0

\

Belgian national correspondent for Eurojust and the minist
composition of the ENCS, its tasks and its mode of operaQ
he fed

)

Since then membership of the ENCS has b ded and it currently comprises the following

t put together by the
ich gave details of the

The provisional ENCS meets under the chairmansh ral prosecutor and is being
established in stages.
The first ENCS meeting took place at the Fed s Office and involved only the federal

magistrates concerned.
members:
—  Federal prosecutor
—  Belgian national member at Eurojis
st

—  National corresponde

— A representative of erabprosecutor with responsibility for international cooperation

—  National corresp certain contact points for the EJN
—  JIT national expert
— Contact point for the anti corruption network and OLAF
— Director of the Seizures and Confiscations Office

— Contact points for the genocide and war crimes network

— Representatives from the ministry of justice
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So far the provisional ENCS has met on three occasions since February 2010 and the following

subjects have been covered in these meetings:

—  The interpretation of Articles 12 and 13 of the new Eurojust Decision;

—  The creation of a working group, led by the national correspondent, to discuss a formal
implementation of the obligation for national competent authorities to exchange information
with Eurojust, on the basis of Article 13(5) to (7) of the Eurojust decision;

—  Reviewing the state of play regarding the draft amendment to the law transposing the new

Eurojust decision.

3.2.5. Cooperation of the ENCS with the Europol national unit

Once the ENCS has been formally established, a representative fr ol national unit will

also be invited to take part in the ENCS meetings on an ad hoc , injorder to encourage the
exchange of information and experience, and to strengthen een Eurojust and Europol.
There is already regular operational contact between the Presecutor's Office, the Europol
national unit and the SIRENE bureau in the federal poli er entities. However, no
consultation structure is currently in place.
More specifically, the cooperation includes:

— Structured cooperation: when an Analyti e (AWF) is opened, any information
from the judicial authorities can be in€luded i upon the condition that the general
prosecutor with responsibility for int | relations has given his prior permission.

—  Ad hoc cooperation: meetings dre organised between the Federal Prosecutor's Office (most

ENCS members are membc ty) and the Europol national unit.

11 The evaluation team was informed after the on-site visit that during the ENCS meeting of
21 December 2012, in which a representative of the Europol national unit participated, it was
agreed on that a representative from the Europol National Unit would be invited to take part
in the ENCS meetings on a ad hoc basis when the agenda is of interest for them.
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3.3. National desk at Eurojust

3.3.1. Organisation

At present two persons are appointed to the Belgian national desk at Eurojust: one national member,
one seconded national expert. Furthermore, a secretary is supporting the work as a Eurojust staff
member.

Belgium intends to expand its current delegation to Eurojust by appointing, alongside the national

member who will become a federal magistrate, another federal magistra ointed as deputy to

Eurojust decision has been adopted.

3.3.2. Selection and appointment

Currently, to be appointed as the Belgian member the Belgian member of Eurojust,

the candidate must be a magistrate working for osecution service, with at least ten

years' judicial experience, the last six years of ust be as a magistrate in the courts.
According to Article 2 of the Law of 21 J sposing the Council Decision setting up
Eurojust Candidates are appointed by the f Justice, upon the proposal from the competent

general prosecutor or the federal prosecutor, as appropriate.

The national member at Euroj ut his duties under the authority of the general prosecutor
with responsibility for inte ions. Mainly on the basis of reports from and consultation
with the Belgian Euroj e College of the General Prosecutors evaluates how this
member puts into prac tives on criminal policy and fulfils his role in line with Eurojust's
tasks and objectives. For rpose, the Belgian member for Eurojust is compelled by Article 9 of
the Law of 21 June 2004 to submit a detailed bi-monthly report on his work within Eurojust to the
Minister of Justice, the federal prosecutor and the general prosecutor with responsibility for

international cooperation.
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Under the proposed draft legislative amendment, the appointment and assessment of representatives

to the Belgian desk at Eurojust is intended to take place in future as follows:

—  The Minister of Justice will appoint the Belgian member of Eurojust and the deputy to the
Belgian member of Eurojust from amongst the federal magistrates, upon proposal from the

federal prosecutor and the general prosecutor with responsibility for international relations.

Members will be appointed for a five-year term, which can be renewed once, upon proposal from
the federal prosecutor and the general prosecutor with responsibility for international relations.

However, if the Belgian member is President or Vice President of Eurojust, his appointment will
remain valid at least until the end of the mandate as President or Vice nt.
The Belgian member of Eurojust and his deputy will carry out t"@ der the authority and

t deral prosecutor and the general

immediate supervision of the federal prosecutor.

- In addition, the Minister of Justice, on the advice
prosecutor with responsibility for internationa t 11 appoint a lawyer working for the
Federal Prosecutor's Office as assistant to the ember.

Assessment will continue to be carried out by t ollege of the General Prosecutors on the basis of

a report by and consultation with the Belgi of Eurojust.

3.3.3. Powers granted to the Nati
3.3.3.1. General powers

As stipulated by Circular 1 tional member for Belgium at Eurojust only has the power

to receive, transmit, facili ow up in relation to the execution of requests for judicial
cooperation (so the nat er does not enjoy any operational powers at the moment).

The main novelty to be implemented by the draft legislative amendment will involve the granting of
federal magistrate status to the Belgian member and the deputy. They would then have all the

powers granted to a federal magistrate.
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3.3.3.2. Access to national databases

As other magistrates working for the public prosecution service the national member at Eurojust is
authorized to access the criminal records database (Article 12 of the Law of 21 June 2004
transposing the Decision setting up Eurojust, and amending Article 593 of the Code of Criminal
Procedure). However, there is no direct access to the criminal records database from the Eurojust

headquarters.

Under the draft legislative amendment, the Belgian Eurojust member and deputy will have access to

des inter alia access

national databases!? in exactly the same way as federal magistrates.
to the national register, company register, central criminal records
database (DIV) and the ADBA/TPI database. The ADBA/TPI da

system and contains records of past legal cases, allowing thesga

vehicle registration
of the TPI/REA IT
existence relating to a

specific person to be identified. It has been introduced at e rosecutor's Office and the 27

ic %\he&zse Management System (CMS)
jonal member, seconded national expert and
e Management System (CMS) that only

the Case Analyst Unit at Eurojust do also have

local prosecution services.

3.3.4. Access by the national desk to the restr

Only members of the Belgian desk at Eurojust
secretary) have access to the restricted pa
relates to cases involving Belgium. As anal

access to the CMS the restricted pa herefore managed exclusively by the Belgian national

member at Eurojust. g
The Belgian authorities infotme the future the objective was to allow certain members of

the ENCS - in principle orrespondents of Eurojust and the federal prosecutor - to
directly access the C

12

A more detailed description of databases that are available for consultation by Belgian law
enforcement authorities is contained in doc. 9518/1/10 REV 1 CRIMORG 91 (Evaluation
report on the fifth round of mutual evaluations "Financial crime and financial investigations"
report on Belgium), pp 48-54.
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3.4. EJN contact points

Circular Ne COL 3/2002 from the College of General Prosecutors at the Appeal Courts was drafted
and adopted in order to comply with the Joint Action on the creation of a European Judicial
Network!3. In addition, a Circular Ne COL 12/2004 was adopted in relation to the website, in order
to make its content clearer and encourage its use by the judicial authorities.

These circulars are also expected to be updated' in order to comply with the new Eurojust Decision

3.4.1. Selection and appointment Q
Belgium has opted to have a limited number of EJN contact poi s a system for
centralising contact points within the Federal Prosecutor's O;\ ministry of justice.

its referring to the EJN.

Experience and specialist knowledge of international co , as well as the ability to master

several languages, are taken into consideration whe ter of Justice and federal prosecutor
appoint an EJN contact point. In addition, speci on is paid to keeping a balance between

d legislative contact points that maintain
Fe ministry of justice).

act point has been appointed within the national

operational contact points (Federal Prosecutor’
regular contact with the European Instituti

The Belgian authorities have emphasised th

desk at Eurojust (currently the secon 1 expert), in order to promote and maintain a strong

nati
relationship between Eurojust an Vn Judicial Network, in accordance with Article 10 of
the 2008 Council Decision on :h JN

13 Joint Action of 29 June 1998 adopted by the Council on the basis of Article K.3 of the Treaty
on European Union, on the creation of a European Judicial Network (98/428/JHA), OJ L 191,
07.07.98, pp. 4-7.

The 1998 Joint Action has been repealed by Council Decision 2008/976/JHA of 16 December
2008 on the European Judicial Network, OJ L 348, 24.12.08, pp. 130-134.

14 The evaluation team has been informed after the on-site visit that in the meantime COL 10/12
- the content of which had been explained during the visit - had been approved and replaced
COL 12/2004 and COL 3/2002.
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3.4.2. Practical operation of the EJN contact points in Belgium
3.4.2.1. National correspondent

The national correspondent (NC) for EJN is also the national correspondent for Eurojust. He carries
out the following tasks:

—  Coordination between EJN contact points;

- Distribution of tasks;

—  Attendance at meetings of national correspondents;

—  Maintaining regular contact with the EJN secretariat;

—  Ensuring that the Belgian delegation is represented at EJN meet
- Giving opinions on the most appropriate choice of channe ojust - based on the
criteria established by the circulars and best practice;

- Ensuring that information on the EJN from various s@urces ederal Prosecutor's Office,

A

ontact point. He carries out the following tasks:

ministry of justice) is circulated by the competen prosecutor to the national experts'

network of reference magistrates involved in 1 ooperation;
— Collecting the available statistics on EJN and m to the EJN secretariat for use in

the bi-annual EJN report.

3.4.2.2. National tool correspondent

The national tool correspondent is alse an E

- Updating the EJN website, i oration with the national correspondent;
— Consulting the EJN webm

—  Participating in the an of national tool correspondents.
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3.4.2.3. EJN contact points

The EJN contact points are active intermediaries whose role is to facilitate judicial cooperation

between Member States. In practical terms, they carry out the following tasks:

—  They respond to various requests from other Member States' EJN contact points (relating to
operational or legislative issues, or requests for judicial addresses) and, if necessary, forward
requests to the appropriate contact point or the competent authority;

—  They are available to local judicial authorities and other competent authorities in Belgium, to

enable them to establish direct contact in the most appropriate way;

—  They take part in EJN meetings (plenary meetings, regular meeti .). The composition

of the Belgian delegation at each meeting varies according tg and the topic of the
meeting. In addition, particular attention is paid to ensuri articipation by all contact
points, in order to allow each of them to maintain personal cen ith contact points from
other Member States. The aim is also to have a bala representatives from the

Federal Prosecutor's Office and the ministry of ju .

3.4.2.4. National meeting of EJN contact point.

%een informed that the first national meeting
a

When the on-site visit took place the expert tea
of EJN contact points and members of the erts' network for international cooperation in
criminal matters was expected to take place er 2012. The EJN has provided financial
support for the organisation of this ing.

This meeting was expected to be ty to discuss the following topics:

Between EJN contact points

—  Handling questions fi tact points - implementing a system which would provide

an overview of the ese questions;
—  Updating the info on Belgium on the EJN website.

Between all participants:

—  Information on recently adopted Belgian legislation transposing European instruments on
matters of criminal law and international cooperation on criminal matters (e.g. Transposition

of the Framework Decision on the transfer of sentenced persons)
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— Discussion of operational and practical problems encountered in relation to international
cooperation on criminal matters (e.g. European arrest warrant, JITs, videoconferences, etc.)

—  Promoting the European Judicial Network and its website.

The Belgian authorities have confirmed after the on-site visit that the meeting had taken place as

foreseen. Furthermore, they have been informed that the Belgian EJN contact points have decided

on this occasion to meet in the future twice a year.

3.4.3. Updating of the EJN website

The national tool correspondent is responsible for managing and updating the information relating
‘% hanges relating to the
egard to the information on

Belgium contained within the different tools (e.g. Atlas and inf he Belgian judicial

to Belgium contained in the EJN website. He notifies the EJN secreta

contact points and makes the necessary changes to update the site

system).

Updating the information contained in the EJN website\&the topics to be discussed during

the national meeting of contact points.!3

In addition, the EJN website was expected to f the recurring topics for the quarterly
ENCS meetings.

3.5. Conclusions Vi

General
o Belgium has not yet i ented Council Decision 2009/426/JHA of 16 December 2008 on
the strengthening nd amending Decision 2002/187/JHA setting up Eurojust with
1

a view to reinfo

t against serious crime and, particularly with a view to the
preparatory work th already been accomplished, the experts would recommend to

maintain the momentum of the implementation process.

15 The Belgian authorities have been informed after the on-site visit that the manner in which the

‘fiches belges’ will be updated has been discussed and that the other information on Belgium
contained within the different tools was up to date.
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The legislative framework for an implementation of the ‘new’ Eurojust Decision remains
incomplete, pending the adoption of the specific legislation for achieving this goal. During the
on-site visit the expert team was informed by the ministry of justice that the text had been
completed and was due to be presented to the Council of Ministers by the 21 June 2012.
However, this goal was not achieved. Owing to its pending adoption the experts were unable
to access and subsequently study the text. Despite the fact that the publication following
adoption had been announced for July 2012 by the Belgian authorities, the process had not yet
been finalised at the time this evaluation report had been drafted and the project law
implementing the Eurojust Decision was still pending on the political level. (November 2012)
In the meantime, the 2004 Law transposing the 2002 Eurojust Déeision remains applicable,
whereas the European Judicial Network (EJN) structures in Belgium s_eém to have been put in
place by means of a number of circulars (or: "COLs" - Cirdulgifes du College des procureurs
genéraux n.3/2002 and 12/2004). Once the primary impleinent_a_tio_n legislation is in place it is
expected that the circular on the EJN'6 will also be adapf_ed af_ld amended.

The circulars as governing instruments are supplemeﬁted :By memoranda that do not require to
be adopted by the College of General Prosecutors and'are therefore easier to adopt.

As regards the pending implementation of the neW Eurojust Decision the experts would see
certain advantages in implementing the provisien§ by means of a law rather than by a circular.
As compared to a circular, a law would beapplieable to all national competent authorities
whereas a circular presently does nof address investigating judges, as the example of Circular
15/2004 from the College of thg,Prosecutors General regulating among others the information
exchange with Eurojust shows.

Even in the absence of an updatedsimplementing legislation the expert team noted a sound
collaboration between gepresentatives of the judicial system (i.e. ministry of justice, Federal
Prosecutors Office, Poli¢€) ingpreparing to apply the provisions of the 2009 Eurojust Decision.
Regarding the future 15W_ transposing this Decision, the experts noted that there was consensus
on the major chéng_es to be introduced that would subsequently affect the status and

competences of the national desk at Eurojust.

16

As already mentioned previously, the evaluation team has been informed after the on-site visit
that in the meantime COL 10/12 - the content of which had been explained during the visit -
had been approved and replaced COL 12/2004 and COL 3/2002
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One of the main points of the reform will be to give the Belgian national member at Eurojust
the statute of federal prosecutor. It seems that this will give the national member direct
prosecutorial powers (e.g. to order controlled deliveries), at least for the type of cases that fall
under the competences of the federal prosecution office. The experts deemed it necessary to
ensure that the material scope of such competences is wide enough to comprise all cases that
can fall under Eurojust's scrutiny. This statute will comprise the national member and the

deputy but in principle not their assistant.

Implementation of the Eurojust National Coordination System

The ENCS is not yet formally in place. It will be formally established via a circular issued by
the College of Prosecutors General and the Minister of Justice of Belgiu_m, after Council
Decision 2009/426/JAl has been implemented into national law.

Even though the ENCS has not yet been formally established, gertain members of the ENCS
were already appointed and they meet periodically singe February 2010. Belgium has opted
for a centralised system, having placed the ENCS within-‘thé Federal Prosecution Service.
The main task of the National Correspondent for Eutojustifor organised crime matters,
responsible for the functioning of the ENCS, i§ fo_ ensute the exchange of information
between Eurojust and the Belgian authori_ties:. i-nforr_nétibn exchange takes place via the
Federal Prosecution Service, except for urgefit 'caées where national competent authorities can
directly communicate with Eurojust./The Naﬁonal Correspondent for Eurojust is also the
federal magistrate responsible for the sectiony ‘international cooperation” of the Federal
Prosecution Service. He is alsofthe National Correspondent for the European Judicial
Network, national expert ofghe Network for JITs, contact point for liaison officers and
member of the expertise nefworkginternational cooperation”.

It is foreseen that the Eﬁropbl- contact point at the Federal Prosecution Service will participate
in the meetings of the _ENC_S once it is formally established. For the time being, operational
contacts regularly take.pla'c.e between the Federal Prosecution Service, the Europol National
Unit and the SIRENE,bureau (located within the Federal Police). Given the expected added
value of such involvement the expert team would also see it fit encouraging Member States to

integrate the national contact points of OLAF and Europol as members of the ENCS.
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During the evaluation visit it was not clarified whether sufficient resources would be allocated
to the ECNS in order to guarantee its functioning.!’

According to the information received it will in future be foreseen to allow certain members
of the ENCS - in principle the national correspondents of Eurojust and the federal prosecutor -
to directly access the CMS. Bearing in mind the character of the information stored therein
the experts would recommend an approach where the group of ENCS members that are
granted CMS access is exactly defined and Eurojust be notified in due course.

Although direct contacts with Eurojust are not "banned", they seemed to be limited to urgent
cases. The federal prosecution office is in practice set up as a "central" point, which is put in
copy and to an extent "filters" the requests (i.e. by addressing thém to Eurojust or to the EIN).
This channel seems compulsory for prosecutors but does not comprise_.ihvestigative judges.
Should this be considered a good practice, as for example it aliow‘s _fo have an overview on
requests for cooperation and eventually could also be useful. to.get feedback regarding follow-
up, other professionals could be encouraged to follow: 1t ._

The designation of specific members of the Federdl pfosécution members as Eurojust
correspondents or to deal with international judieial céop'eration could also be considered
positively, and their specialisation and permancnée fostered.

At present the ENCS seems to have been set up irifdrmally but some uncertainty remains
regarding its role, way of operation and added value. It is foreseen that its formal creation will
not take place by means of a law buf by means of a circular ("COL") from the College of the
Prosecutors General. It also remains unelear whether this would suffice to impose the
obligation to transmit information thatfih any case will not cover the investigating
magistrates.'® The experts found it noteworthy that it was foreseen to include an OLAF

contact point and deemed this being a good practice.

17

18

The Belgian authorities have informed after the visit that the obligations concerning the
exchange of information as provided for in the new Eurojust Decision and the technical
requirements to meet these obligations, are considered to have the most impact on resources.
Eurojust provides for assistance in the allocation of resources in this matter.

Furthermore, they stated after the on-site visit that the president of the assembly of
investigating magistrates will be informed about the future circular of the College of the
General Prosecutors, once it has been adopted, and about the obligation to transmit
information contained in it.
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Although it has not been transposed, some provisions of the new Eurojust Decision are
already applied, or at least tested. Despite the fact that it has not been formalized yet, the
ENCS works in practice, and the federal prosecution office is running a pilot project on
information exchange. Templates on several subjects indicated in article 13 of the new

Eurojust decision are sent to the Belgian desk of Eurojust in federal files.

National Desk

A key role in the work with Eurojust is played by the Federal Prosecutor’s Office. Between

the national judicial authorities and the Belgian desk at Eurojust, ederal Prosecutor’s

Office serves as help desk and filter. This mission is based on s& asons; on the one
hand, at national level, the Federal Prosecutor’s Office is t in a istrator of the

international judicial cooperation, as indicated by the magis participated in the

evaluation. On the other hand, the idea is to send co X files urojust, which are ready
and adapted to its functions. In the same time, there an‘obvious correspondence
between the operational powers of Federal Prosecutor’s Office and the competences of

Eurojust. Therefore, giving to the national m tus of federal magistrate in the

future law appears to be a logical solutio

Although the Belgian national member a t has access to the criminal records database
T tion service, a possibility to consult the

like any other magistrate from the p

criminal records database from the E adquarters in The Hague (e.g. via remote

access) had not been impleme at the time of the on-site visit; the experts therefore deemed

it appropriate to recomme chnical access be installed.

The Belgian practice fo ent and appointment of the national member at Eurojust

or an assistant to the rojust shows the high standards that are required by
potential candidate ortance is being attached to the longstanding practical
experience that an e must have in order to be taken into consideration for any of the

posts. The experts d

d it appropriate recommending it as ‘best practice’ to be taken note

of by other Member States.
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The composition of the Belgian desk at Eurojust does not yet correspond with the
requirements of Article 2 of the Eurojust Decision. Presently, the National Desk is composed
of a National Member and a Seconded National Expert.

It is foreseen that following the adoption of the implementing law, Belgium will appoint a
deputy national member and an assistant. The assistant, however, will not be entitled to
replace the national member. Given the increased capacity and operational value of such a
staff complement the expert team would recommend the swift appointment following the
implementation of the new Eurojust decision.

For the time being, the national member for Belgium at Eurojust only has the power to

receive, transmit, facilitate and follow-up in relation to the exec f requests for judicial

cooperation (the national member does not have any operati . The main novelty

of the draft implementing law is that it will grant the natio et and the deputy, when

A

acting as competent national authorities, the status of fc
that are attributed to this function in Belgium. They q

N

capacity as national competent authority,

ates, with all the powers
der the authority of the

Federal Prosecutor and the evaluation of their wo e exercised by the College of
Prosecutors General on the basis of the report f the national member (which is
already the case for the national member).
The national member for Belgium at Eurn i
will therefore be entitled to exercise the p hich fall under Articles 9a to 9c of the
Eurojust Decision, with the exceptio hich would need to be necessarily exercised

by an investigating judge in Belgium.

¢
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Although the answers to the questionnaire seem to indicate that the national member and the
deputy would be able to autonomously exercise operational powers granted to federal
magistrates the discussions during the on-site have revealed that the national member would
have to do so within the limits of directives from the federal prosecutor which could be
considered possibly as being non-compliant with Article 9d of the 2009 Eurojust Decision."
Under the assumption that the draft law will be implementing the 2009 Eurojust Decision and
would allocate the status of federal magistrate to the national member at Eurojust
consideration should be given whether these powers fully implement Articles 9 b), ¢) and d)
of the 2009 Eurojust Decision;2?

Under the legal regime in force at the time of the on-site visit, th€ Belgian national member at
Eurojust had no access to the entirety of databases mentionedfin Article .9(3) of the new
Eurojust decision. The experts therefore saw fit to recommend that _Su_ch possibility be created

in due course.

19

20

With regard to the issue raiged in thig‘eonclusion, the Belgian authorities have stated the
following: " The operational powers of the Belgian member and its deputy will be exercised
under the immediate authoritysand the supervision of the federal prosecutor, as also is the case
for the federal magistrates@working at the Federal Prosecutor’s Office. Precise directives will
deal with the degree ofautondmy given to the national member and its deputy and more
specifically concetning the'decisions that he will be able to take autonomously and the ones
for which he will need'to do prior consultation. These guidelines will prevent that different or
even contradictory"decisions would be taken, at the one hand by the federal magistrate (or
local prosecutor) on guard and at the other hand by the federal magistrates of the Belgian
desks at Eurojust (for example in the case of a controlled delivery).

The federal prosecutor will have to be informed of the decisions which have been taken and
be consulted when necessary.

The law project implementing the new Eurojust Decision makes a distinction between the
autonomy of the Belgian member as a member of the College of Eurojust for strategic matters
and the function of representative for Belgium under the authority of the federal prosecutor
for operational matters."

With regard to the issue raised in this conclusion the Belgian authorities have stated that the
current powers of a federal magistrate are in accordance with and even go beyond the
minimum operational powers as foreseen in Article 9 b) - d) of the new Eurojust Decision.
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EJN

o Circular Ne. COL 3/2002 of the College of Prosecutors General implements the Joint Action
98/428/JHA of 29 June 1998 on the creation of a European Judicial Network. In addition,
circular Ne. COL 12/2004 explains the content of the EJN website and encourages Belgian
authorities to use it.

o Both circulars still need to be updated to implement Council Decision 2008/976/JHA on the
European Judicial Network and the experts therefore recommend the timely implementation.?!

o The EJN contact points in Belgium are located at the Federal Prosecution Service and at the

ministry of justice (Belgium has opted for a centralised system). In.total, 12 Contact Points

have been nominated so far (a combination of operational and 1 contact points)?2. It

should be noted that one of them is the Seconded National rt elgian desk at
Eurojust and another one is the Belgian Liaison Magistrate r .

o The National Correspondent for EJN is located at the cution Service and the
Tool Correspondent at the ministry of justice.

. The list of contact points of Belgium is regularly t d can be found at the EJN
website.

. The regular update of the information co ium in the EJN tools is one of the tasks
of the EJN Tool Correspondent. No part were identified in this respect.

i
. The EJN tool most frequently used i At he Belgian authorities suggested that it

could be further developed by includi nguage in which competent national authorities

need to receive MLA requests.

O
N

21 As mentioned previously, the evaluation team has been informed after the on-site visit that in
the meantime COL 10/12 had been approved and replaced COL 12/2004 and COL 3/2002

22 The Belgian authorities have informed after the on-site visit that a new EJN Contact Point has
been nominated, which brings the total number of Contact Points to 13.
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4. EXCHANGE OF INFORMATION

As the new Eurojust Decision had not been fully implemented in Belgium at the time of the
evaluation, the aspects provided regarding the exchange of information have been given with
specific relation to Article 13 of the 2009 Eurojust Decision on the basis of the draft legislation that

is still under preparation in Belgium.

4.1. Exchange of information from judicial and law enforcement authorities to Eurojust

4.1.1. Databases relevant for the information exchange with Eurojus,

There is currently no national database relevant to Eurojust's compétén on serious or

\and federal police's general
database (BNG) and a certain number of specific datab

d (5) to (7)
ative amendment, there is currently no real
le tion of Article 13(5) to (7). Moreover, the

exchange were still under development at the

organised crime and terrorism).

The databases, which could be relevant at national level,

4.1.2. Obligation to exchange information un

Due to the pending adoption of the proposed d
information exchange achieved through t
IT and technical aspects for this kind of inf
that,

time of the on-site visit. It was assu en the anticipated volume of information, their

readiness was decisive in order t e efficient exchange of information.
The Belgian authorities have sised however, that information is regularly exchanged,

independently of the oblig ed by Article 13(5) to (7). This information exchange takes

place "a la carte", that isgte urojust or the Belgian judicial authorities ask for information
on certain issues or in % ituations.
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4.1.2.1. Article 13(5) —JITs

The obligation to inform the national desk at Eurojust of the conclusion of protocols for the setting
up of a joint investigation team is met. This obligation to inform is in fact already met by Article
8(5) of the Law of 24 December 2004 on international mutual legal assistance on criminal matters
amending Article 90b of the Code of Criminal Procedure.

The obligation to inform is fulfilled by the national JIT expert, who is also a national correspondent
at Eurojust, once the Federal Prosecutor for the setting up of a joint investigation team has given

prior approval.

A circular from the College of Principal Public Prosecutors on the appli f legal provisions
C

relating to the joint investigation team?3 and a JIT manual have b ed via the national

\ ices.

ember States to inform the national

experts' network. A service note has also been distributed to

4.1.2.2. Article 13(6) — Coordination with other MS

The present Belgian regime corresponding to the o
member in cases as laid down in Article 13(6), rom Eurojust, when one or more
judicial authorities need specific information i t of a request for Eurojust coordination on
a specific case file.

In the majority of cases the decision rojust and to submit a coordination request is
made by the Federal Prosecutor's sultation with magistrates from the prosecutor's
offices concerned and/or the examini agistrates concerned. In principle this flow of information
is centralised through the F utor's Office (mandatory intermediary).

4.1.2.3. Article 13(7) ation about particular cases

3 Col. Ne 5/2005: Circulaire commune de la Ministre de la Justice et du Collége des

Procureurs généraux concernant l'entraide judiciaire internationale en matiere pénale du 10
février 2005.
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At coordination meetings, Eurojust occasionally examines conflicts of jurisdiction, controlled

deliveries and recurring problems relating to mutual legal assistance.

Under the proposed draft legislative amendment, a centralised information exchange system would
be set up between the Federal Prosecutor's Office and the Belgian desk at Eurojust, with an
obligation (to be established by a circular) for local prosecutors' offices to forward the necessary
information to the Federal Prosecutor's Office.

The technical and practical aspects of this information exchange between the Federal Prosecutor's
Office and the Belgian desk at Eurojust were under discussion by the ENCS which meets in
restricted session, chaired by the national correspondent, in order to organise, this exchange in stages
(S-Testa monitoring, Eurojust template, identifying crime phenomefia, pilot prosecution offices,
assessment of workload). Particular care is being taken in order t0 irhplerilent an information
exchange system that is pragmatic, realistic and effective, avoiding limitations and encouraging

feedback.

In this context, a pilot project for information exchang@is etirrently underway at the Federal

Prosecutor's Office, the aim being to complete the Eurdjusttemplate and send these templates to the

Belgian desk at Eurojust. For the time being the focus ofthis pilot project is on the following topics:

- The setting up of a joint investigation team (Article 13(5));

— Fraud within the EU (OLAF), money laiinderin'g and arms trafficking (Article 13(6));

- Problems and repeated refusals to give'miltual legal assistance in federal cases, or instances in
which these refusals or problemsthavebeen referred to the general prosecutor with
responsibility for international cogperation.

As far as conflicts of jurisdiction aréconcerned (Article 13(7)), it has been agreed that standardised

information exchange using the template will be temporarily put on hold owing to the large number

of case files on this subject in Belgium (considerable information flow and workload).

There is ongoing interilal_ consultation on the subject of information exchange on controlled

deliveries, since there are iss_ues relating to the identification of the Member State responsible for

completing the Eurojust template, and to the added value of sending this information to Eurojust.
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4.1.3. Application of obligation to exchange information under Article 2 of Council Decision

2005/671/JHA

The terrorism section of the Federal Prosecutor's Office has de facto responsibility for all terrorism

cases in Belgium (exclusive competence).

In accordance with Decision 2005/671/JHA of 20 September 2005 on the implementation of
specific measures for police and judicial cooperation to combat terrorism?4, there is a centralised

system through which the national correspondent for terrorism at Eurojust, head of the terrorism

1 d;
rrant is issued;
1ous indications of criminal acts of a

riminal Code, which concern or are

Criminal Code) in which:

— A request for international mutual legal assistance
— A European arrest warrant or default internationa
— From the start of the case (the initial report),

terrorist nature, covered by Articles 137 t

likely to concern two or more Member S

— During the investigation, there are s s indieations of criminal acts of a terrorist nature,
covered by Articles 137 to 141 of the 1 Code, which concern or are likely to concern

two or more Member States.

Such information is forwardei b%\ Eurojust template.

24 Council Decision 2005/671/JHA of 20 September 2005 on the exchange of information and
cooperation concerning terrorist offences, OJ L 253 29.9.2005, pp. 22-24.
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The joint circular?® from the ministry of justice and the College of General Public Prosecutors on
the judicial approach to terrorist matters mentions the obligation to provide information on criminal

investigations on terrorist matters with a European dimension?®.

To allow the efficient management of fact sheets, each fact sheet created within a case file has the
reference number corresponding to Decision 2005/671/JHA followed by the words "Eurojust fact
sheet", followed by another number: 1 (i.e. first fact sheet for the case), 2 (second fact sheet for the
case), etc., thus highlighting the chronological order of the fact sheets. The fact sheets will then be

completed in line with developments in the case/investigation: new identities, drafting of a request

for international mutual legal assistance and for European arrest warr: cedural rules,

summons, ruling, arrest, etc.
It has been agreed with the Belgian member of Eurojust that the ci f Decision
2005/671/JHA of 20 September 2005 on the implementation \ easures for police and

judicial cooperation to combat terrorism fully applies, that

\
je

elligence activities in the field of

"In the execution of the exchange of informati ion is without prejudice to

essential national security interests, and it sh. ardise the safety of individuals
or the success of a current investigation
State security."

Therefore, a special section designated hand codes is provided on the Eurojust template, to be

used to bring files to the attention of t member of Eurojust. This reference explicitly

indicates that a genuine threat to mation rity, an ongoing investigation or the safety of

individuals exists.

This would certainly be th: e criminal investigation on terrorist matters underway at

federal level in Belgiu t to a judicial embargo?’.

3 Circulaire commune du Ministre de la Justice et du Collége des procureurs généraux relative

a l'approche judiciaire en matiere de terrorisme.

26 Following the on-site visit to Belgium an addition has been made to the law project
implementing the Eurojust Decision to provide for a legal basis for the obligation to exchange
information in the field of terrorism as foreseen in Council Decision 2005/671/JHA .

27 Cf. Law of 10.07.2006 - Analysis of the threat - Article 11 and Law of 05.08.1992 - Role of
the police - Articles 44(5) and (8).
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The Belgian member of Eurojust will comply with these "handling codes" when exchanging the

Eurojust fact sheets forwarded with Eurojust itself.

This information is received by the Belgian desk at Eurojust and fed into the case management
system (CMS) as a temporary work file (TWF), which means that only the Belgian desk has access

to it.

4.1.4. Channels for information transfer to Eurojust

4.1.4.1. General

In cases relating to organised crime, the Belgian desk at Eurojust is i ia the Federal
Prosecutor's Office, either by email, fax or post. There is also a secure between the Federal
Prosecutor's Office and Eurojust, but this is only used for (stri fidential information. The
national correspondent at Eurojust has a user name and password allowing him to use this secure
channel.

4.1.4.2. Exchange of information on the basis of A o (7) of the Eurojust decision

The structured exchange of information is still in'the initial stages. The Belgian authorities
explained that one reason for this was the rece of the template created by Eurojust for the
application of Article 13(5) to (7).

At short term, Belgium intends to fo ation in a structured way (via the Eurojust
template) using the S-Testa netw; ng group composed of representatives from the
ministry of justice and the Fe utor's Office has been tasked to develop the IT and
technical side of this struct tion exchange.
This group is currently e setting up of an information transfer based on S-Testa, as
well as possible links atabases available at the Federal Prosecutor's Office and the
information required for t rojust template, in order to allow this information to be inserted

automatically.
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In the long run, Belgium would prefer its national correspondents to have direct access to the CMS,
subject to validation by the Belgian member of Eurojust.

Belgium is also taking part in the E POC V project®®. This involvement makes the exchange of
information with Eurojust a priority for Belgium, and will facilitate the development of the IT and
technical aspects of this exchange.

Belgium is also looking into the possibility of using the NAS software developed by the £ POC IV

project.

4.1.4.3. Exchange of information on terrorism

Terrorism related files are sent to the Belgian member of Eurojust au ly and via secured

channels. As mentioned above, this information is transferred usi e st templates.

\ tional members according

Belgian authorities were not in a

4.1.5. Concrete content in practice of the information provi

to Article 13(5) to (7)

Owing to the non-transposition of the 2009 Eurojust De

position to answer what the concrete content in pra information provided to the national

members according to Article 13(5) to (7) of sai

4.2. Feedback by Eurojust

4.2.1. The Belgian experience rega

Eurojust Decision

V!ligation to inform under Article 13a of the 2009

Owing to the fact that the new Eu ecision had not been fully implemented during the time of
the evaluation, the obligati oyide information established by Article 13a [Information

provided by Eurojust tofe ational authorities] is not yet being systematically applied. The
Belgian authorities have efore regarded it as difficult to assess the feedback from Eurojust on

the basis of Article 13a and in terms of the links established by the CMS.

28 In August 2012 Belgium was informed that the proposal for an action grant under the specific

programme of Criminal Justice was denied for the EPOC V project by the European
Commission. Eurojust has indicated that it will continue to investigate ways by which they
can go forward with the project.
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In matters relating to terrorism, they had not noted any feedback from Eurojust on the links
established by the CMS following the transfer of fact sheets. In general the fact sheets which reach

Eurojust are complete enough to allow any need for coordination to be detected quickly.

Consequently, feedback from Eurojust only becomes relevant when coordination is needed, or in
the context of a specific question relating either to organised crime or to terrorism.

When there are urgent one off actions relating to requests for mutual legal assistance and/or
extradition, feedback from Eurojust is dependent on the nature of the problem and essentially on the

State involved, but, in general, information circulates quickly.
Moreover, Member States are generally informed of the results of'i
law connected to terrorism via Eurojust's "Terrorism Conviction: 0

Terrorism Situation and Trend Report (TE-SAT). \

Eurojust and Belgium

analysis and of case

d Europol's EU

4.2.2. Qualitative perception of the information flows

The Belgian authorities found it difficult to give a ativelassessment of the information flows
under Article 13(5) to (7).
With regard to the information flows relati

to te m, the information provided by Eurojust to
0

the national correspondent for terrorism is rmation of definite interest. As mentioned
above, it relates to requests for mutuallegal assistance on terrorist matters, requests for participation
in coordination meetings on terroti st to Belgium, and the forwarding of the Terrorism
Convictions Monitor, which gives the national correspondent for terrorism and the terrorism section
of the Federal Prosecutor's c iew of terrorism related case law in the European Union,
etc.
This case law is of parti erest in combating terrorism. The national correspondent for
terrorism therefore requested, at the strategic meeting in June 2011, that a database containing all
case law be set up within Eurojust, to which all national correspondents would have access on a

permanent basis.
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4.2.3. Practical or legal difficulties encountered when exchanging information with Eurojust

Since the exchange of information based on Article 13(5) to (7) is not yet being applied in Belgium,
the Belgian authorities were unable to answer the question regarding practical or legal difficulties

encountered when exchanging information with Eurojust.

4.2.4. Suggestions for the improvement of the information exchange between Belgium and

Eurojust

In addition to the proposal for a database of existing European Union ¢ w on terrorism, the

Belgian authorities made the following suggestions:

A Eurojust template for feedback from Eurojust under Article 13 e urojust decision
r the exchange of

dback as well.

should be created, following the example of the template c
information with Eurojust, in order to give a structure t t
An explicit indication of the origin and character of the 1 on‘and of the possibility to use it in

criminal proceedings should be made mandatory.

9

t but took part in the final conference on the

4.2.5. The E POC project

Belgium has not been a partner in the E POC I
project on 29 and 30 March 2012. The ex s informed that Belgium was looking into the
possibility of using the NAS software devel the E POC 1V project.

Belgium is a partner to the E POC V project

4.3. Conclusions

. With regard to t exchange ex Article 13 the evaluation has revealed certain
scepticism regar 1l implementation. The intention encountered within the Belgian
judicial services see to be to limit the transmission of information to certain categories,
e.g. where this was considered both feasible and useful (i.e. to JITs and to difficulties in

judicial cooperation) in form of a “pilot” project.
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The fact that information on recurrent difficulties in judicial cooperation is centralised by the
General Prosecutor of Gent was on the other hand noted as a good practice. However, the
usefulness of transmitting other information (i.e. on potential conflicts of jurisdiction or a
posteriori on controlled deliveries) appeared questionable to Belgium. It was however noted
that the Eurojust Decision is binding in its entirety.

The representatives of the Belgian authorities have expressed the need for improving the
feedback on cases where information had been sent to Eurojust.

The obligation to transmit information to Eurojust in accordance with Article 13(5-7) EJD

requires legislative implementation in Belgium and has not yet been implemented into

national law. The draft implementing law foresees a centralised for information

exchange from the Federal Prosecution Service to the Belgia rojust. In order to

a circular, to transmit
the necessary information to the Federal Prosecution S . the evaluation visit,
Belgian local authorities stated that they were not a obligation.

In this context, a question which remained to be i is whether the draft implementing
law will also be binding upon Belgian investi N , in particular when it comes to

exchanging information with Eurojust. The e

ensure its application, local prosecution services will be re

am was informed that the instructions

issued by the College of Prosecutors Ge um do not bind investigating judges and
that, for example, investigating judges, could refuse exchanging information with Eurojust
falling under Article 13(5-7) EJD.?®
While awaiting adoption of the draft i menting law, information exchange is being carried
out ‘a la carte’, i.e. wheneverEu the Belgian competent authorities require any
information for the perfo ce 1r tasks, for example in view of the organisation of a

coordination meeting at Eur

29

As previously noted, the Belgian authorities have informed that the president of the assembly
of investigating magistrates will be informed about the future circular of the College of
General Prosecutors, once it has been adopted, and about the obligation to transmit
information contained in it.
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. The use of the Article 13 form (prepared by Eurojust) for the structured transmission of
information to Eurojust is welcome, although it will not be used temporarily with respect to
the transmission of information on cases where conflicts of jurisdiction have arisen or are
likely to arise (it was stated that this is due to the considerable number of files in this
particular field in Belgium and the fact that this would entail an important workload which at
the moment cannot be faced).

o With respect to the obligation to inform Eurojust about controlled deliveries, the Belgian
authorities indicated that they consider it difficult to determine which Member State should be

responsible to complete the form and they wondered what is the added value of the

transmission of this information to Eurojust.

o The Belgian authorities reported that a few forms were alrea rojust, but were not
t

yet inserted in the Case Management System (CMS) of Eu also stated that it

AN

the national correspondent for

takes quite a long time to complete the form and that it i

o With respect to Council Decision 2005/671/JHA of

endly.

r 2005 on the exchange of
information and cooperation concerning terrorist
Eurojust for terrorism matters transmits the n a ation to Eurojust via the Eurojust
form. The obligation to transmit this informa%r just is included in a circular of the
Minister of Justice and the College of Pr@secute neral.3® Belgian authorities comply with

their obligation to transmit the neces rmation to Eurojust.

o In view of the importance of the case ational courts in the field of counter-terrorism,
the National Correspondent forurojust for terrorism matters suggested that Eurojust creates
a database on the case law o rts in the field of counter-terrorism and makes it

available at all times to National Co

spondents.
o With a view to improvi on exchange with Eurojust in the future, the Belgian
authorities suggested urojust should explicitly indicate what is the source/origin of the
information to b nd whether it would be possible to use it in a criminal

proceeding.

30 Cf. also footnote 26.
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. The Belgian authorities informed the evaluation team that so far no “hits” were reported by
Eurojust from cross reference of data inserted in the Eurojust Case Management System
(CMS). It was acknowledged that this is due to the fact that the obligation to transmit
information to Eurojust in accordance with Article 13(5-7) EJD is not applied systematically
in Belgium.

o In the field of terrorism, however, Belgium fully complies with its obligations but so far they
were not informed of any hit possibly detected by Eurojust.

o Generally, Eurojust provides feedback every time there is a need for coordination or in the

framework of specific questions in the field of organised crime and terrorism. Feedback is

nQ’itation of the
orm for the (structured)

e
transmission of feedback to national authorities in acc e Article 13a EJD.
o According to the information received, the MemberQb tion to inform Eurojust of the

also provided by Eurojust when assisting national authorities 1

execution of MLA and extradition requests.

o In this context, Belgian authorities suggested that Eurojust

installation of a JIT as outlined in article 13(5) EJDu by Article 8(5) of the Law of 24
December 2004 on international mutual legal tance on criminal matters, amending

Article 90b of the Code of Criminal Procedur 3(5) EJD does not provide any
indication with regard to the moment w eeds to be informed. During the onsite-
visit it was discussed whether the pr. t implemented by informing Eurojust (and
Europol) after the signing of a JIT. T eam saw some benefits to rather disseminate
the information at an early sta installation of a JIT is already considered as this
would allow Eurojust (and sist the national competent authorities more
efficiently in their assessment re g the usefulness of a JIT and its possible later

implementation.
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5. OPERATIONAL ASPECTS

5.1. Statistics

5.1.1. Federal Prosecutor's Office

The Federal Prosecutor's Office keeps updated statistics on the following items:
- Own contacts with Eurojust;

in that regard, each request or message from the Belgian Eurojust member prompts the

opening of a case-file at the Federal Prosecutor's Office. The Be ithorities have

informed that there has been an annual increase in the numbgr of es opened by the

Federal Prosecutor's Office concerning requests to or fro e numbers rose from

81 in 2005 to 165 in 2011.
_ The number of requests for coordination meetings SQ ian authority to Eurojust;

\Ve been forwarded to Eurojust by the
national correspondent.

The Eurojust operational and strategy meeting attended by the national correspondent

or a federal magistrate from the terrorism $ ¢ also recorded in special case files.

— The terrorism case files sent to Eurojust;

in 2010 (2011), 28 (5) terrorism case files (te

5.1.2. Belgian desk at Eurojust

At the Belgian desk at Eurojust t llo statistical data are available:

—  The bi-monthly report fi gian Eurojust member;

it contains more detai

Office, general proseeutors' offices, local prosecutors' offices, examining magistrates, Federal

concerning cases dealt with by the Belgian desk at
Eurojust;

—  Up to date statis ing Belgian authorities (i.e. national member, Federal Prosecutor's

Police, ministry of justice) which have sent requests to Eurojust, comprising both the number

and nature of those requests (coordination, international letters rogatory, complaints,

extraditions, exchange of information, joint investigation teams, European arrest warrants,

particular concerns, etc.) and the number of coordination meetings attended as a requesting or

requested Member State.
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5.2.  Practical experience in relation to Eurojust

The Belgian desk at Eurojust keeps updated statistics on the number of cases and the type of
requests (bilateral or multilateral).

Most of the organised crime cases referred to Eurojust mainly involve priority concerns in this area
such as itinerant criminal gangs, drug trafficking, human trafficking, serious economic and financial
fraud, and arms trafficking. Most of these cases, whether bilateral or multilateral, are urgent or

complex.

Cases are referred to Eurojust at differing stages of proceedings, t whilst judicial
investigations are underway, i.e. once sufficient information is a o'provide initial guidance
er States or third States

for the enquiry and contacts have been made with a number
(e.g. requests for mutual legal assistance).
In terrorism cases, the Federal Prosecutor's Office s a matter of principle, suggest holding a

s are involved. It will generally be clear

coordination meeting as soon as at least three Mem

whether that is the case once the initial informationgha confirmed by a series of investigations

and information is available on the perpetrators, the n
its operating methods, etc.
5.3.  Allocation of cases to EG JN or others

The guidelines for allocating'cas

0

re and structure of the terrorist group and

ojust, the EJN or others are set out in circular 15/2004 on

Eurojust3!:

3L Circulaire n° COL 15/2004 du Collége des Procureurs généraux preés les Cours d’appel sur:

Coopération internationale en matiere pénale — Eurojust, 08.12.2004.
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"Although Eurojust has broadly defined objectives and tasks covering a whole series of
crimes, as soon as at least two EU Member States are involved in a case consideration
must first be given to the options available to the Crown Prosecutor (or the general
prosecutor) under international cooperation in criminal matters within the European
Union, such as sending direct requests for mutual legal assistance and making direct
contact with the foreign colleague, or calling on support from the Federal Prosecutor
and from the European Judicial Network.

It will therefore not normally be appropriate to call on Eurojust simply in order to speed

up the execution of international letters rogatory or an extradition request, or to obtain

assistance with the actual sending of such requests.

Conversely, Eurojust will tend to be asked to deal with complicated multilateral cases in
which it can provide added value, for instance where va r States need to
execute a series of letters rogatory simultaneously oxto coordinate criminal

proceedings, or where there is a need to assess vagious eriteria in order to decide which

country is best placed to initiate prosecution."
According to the information received, these ine also be fleshed out in the circular that

will be served once the draft legislative amend transposing the new Eurojust decision has

been adopted.

In practice, it is mainly the competentjudici thority that chooses the channel. The competent
magistrate chooses, based on his ce and personal contacts, between a series of
channels: either direct conta e police and/or judicial authorities, or the European
Judicial Network directly ( contact point) or indirectly (via the Federal Prosecutor's
Office), or liaison offic sing magistrate (only in Morocco), or else Eurojust or OLAF,
either directly or indire the Federal Prosecutor's Office).
In the event of uncertainty, the competent magistrate can always revert to the Federal Prosecutor's
Office, and more specifically, to the national correspondent for Eurojust and the EJN, who will be

the magistrate best able to decide the most appropriate channel.
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The Belgian authorities have explained that within their practice the key criteria determining the

decision to call upon Eurojust were the following:

(a) Urgency (person in provisional custody, deadlines for execution of an EAW, etc.) and

(b) The need for coordination (mainly where more than 2 Member States or a third State are
involved),

regardless of the bilateral or multilateral nature of the cases and of their relative complexity.

In bilateral cases (whether complex or not) contacts will generally be established with the

competent foreign authorities in the EU, where necessary following the intervention of a magistrate

or liaison officer via the EJN or the Federal Prosecutor's Office. In most cases, direct contacts

already would already exist between the appropriate police authoritie event of failure to
reply or obstacles, recourse will generally be made to Eurojust.
The request for Eurojust to intervene usually comes at a second re. wWhere the need for
coordination arises or where other channels have failed.

In terrorism cases a request for assistance would be fo o Eurojust if other means have

failed to identify the correspondent in the State whe t is sought. If the correspondent is
well known, the request for mutual legal assistance orwarded directly to the judicial

authority of that State. Eurojust receives a cop t est via a terrorism file.

The Federal Prosecutor's Office is also a memb four-country-network comprising Morocco,
Spain, France and Belgium for exchangin elated information between the designated
contact points.
The Belgian desk at Eurojust receives ests concerning operational cases (coordination
requests, provision of informatiof, exch, of information about enquiries, help with execution of
a European arrest warrant, etgl)a exceptionally, requests for straightforward provision of

legal or practical informati s the address of a judicial authority in another Member State.

The experts were info elgian authorities may also send general questions addressed
to all Member States (s “topics”), though this happened very infrequently while other

Member States would send'such requests regularly.

17898/12 PN/ec 45
DGD 2B RESTREINT UE/EU RESTRICTED EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=8350&code1=RAT&code2=&gruppen=Link:17898/12;Nr:17898;Year:12&comp=17898%7C2012%7C

RESTREINT UE/EU RESTRICTED

5.4. Experience of cases in relation to the competences attributed to Eurojust

5.4.1. Cases related to the tasks of Eurojust acting through its national members (Article 6)

The national member is in charge of operational cases concerning terrorism and maritime piracy
and attends the coordination meetings dealing with cases of particular interest for the future of
Eurojust, such as those on EU fraud where OLAF is involved. The seconded national expert, who

organises and also chairs coordination meetings on them, handles other operational cases.
5.4.1.1. Requests sent by the Belgian authorities:
The order in which requests sent by the Belgian authorities are b y the Belgian desk

were explained as follows:
3)  Receipt of the request (usually by the Federal Prosecutot's ce) and registration in the case

management system (CMS)

4)  Notification from the general prosecutor with for international cooperation that

I
a new case has been opened (and from the Fe osecutor's Office where the request has
been sent directly by a judicial authority)

5)  The request is sent to the national desk o e in which enforcement is sought.

6)  The reply is sent to the Federal Pros S e or directly to the requesting Belgian

judicial authority in urgent cases (wit to the Federal Prosecutor's Office).

5.4.1.2. Requests sent to the Bel. au ies:
Conversely, the order in whighre ent to the Belgian authorities are being handled in the

following manner:

1) Receipt of the r
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2)  Notification of the general prosecutor with responsibility for international cooperation that a
new case has been opened;3?

3)  Transmission of the request to the Federal Prosecutor's Office or, in urgent cases, directly to
the Belgian judicial authority addressed (with a copy to the Federal Prosecutor's Office);

4)  Transmission of the reply to the national desk of the requesting Member State.

5.4.2. Requirements for cooperation between Belgian national authorities and Eurojust

Cooperation with Eurojust is governed by the law and by circulars from the College of Principal

Public Prosecutors.

As explained above, since it is a centralised authority, the Federal Pr, Office has a

mandatory role to play as intermediary for contacts between Euroj elgian authorities.

Written copies must be kept of all requests for intervention and,o

N

The decision on whether or not to enforce a request fro t is taken, in a reasoned manner,

urojus
%\ e urgency, following consultations
S

ation provided, whether

incoming or outgoing.

by the person handling the request and, except in ¢

between the Federal Prosecutor and the Crown P r the general prosecutor)33. This

mandatory consultation is needed in order to e ation of the implementation of criminal

&

The Belgian authorities have informed after the on-site visit that the general prosecutor with
responsibility for international cooperation is informed of both requests sent by the Belgian
authorities and requests sent to the Belgian authorities. According to Article 8(1) of the 2004
Eurojust Law the Belgian Eurojust member notifies the general prosecutor with responsibility
for international cooperation about any request from Eurojust. This means, in practice, that
each time a new request is sent to the Federal Prosecutor a copy is sent to that general
prosecutor.

3 Cf. Article 8(2) of the Law of 21 June 2004, transposing Council Decision of 28 February

2002 setting up Eurojust with a view to reinforcing the fight against serious crime
(2002/187/JHA).

32
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According to Article 8(1) of the 2004 Eurojust Law the Belgian Eurojust member notifies the
general prosecutor with responsibility for international cooperation about any request from
Eurojust. This means, in practice, that each time a new request is sent to the Federal Prosecutor a

copy is sent to that general prosecutor.

Pursuant to Article 19(2) of the Law of 19 December 2003 on the European arrest warrant®*, where
the final decision concerning the execution of the European arrest warrant has not been taken within
90 days of the date on which the person was arrested, the public prosecutor's office notifies the

Federal Prosecutor, who in turn notifies Eurojust and gives the reasons for the delay.

team, where that
team comprises Belgian members and members from at least on E ember State.

The Federal Prosecutor informs Eurojust of the creation of a joint i

In terrorism cases, "terrorism" case files are sent by the n \1 m correspondent to the

a
national member. Direct contacts are usually made betw@en the national correspondent and the

%out their conclusions, and they are sent

the national member (Article 6)

Belgian Eurojust member.

Reports are made on coordination meetings, m,

to all the participants at the coordination meeti

5.4.3. Cases related to the powers exercise

According to Article 6 of the Euroj , a number of tasks have been conferred on Eurojust

acting through its national mem ocedure was however, at the time of the on-site visit not
applicable in practice, since urojust member has so far not made use of the option of
sending a request to the Bel udicial authorities pursuant to Article 6 of the Eurojust Decision.
Owing to the pending 1 tation of the new Eurojust Decision experiences related to the

powers exercised by the Belgian national member were confined to the old regime.

34 Loi belge du 19 décembre 2003 relative au mandat d’arrét européen (Moniteur belge du 22

décembre 2003, p. 60075).

17898/12 PN/ec 48
DGD 2B RESTREINT UE/EU RESTRICTED EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=8350&code1=RAT&code2=&gruppen=Link:17898/12;Nr:17898;Year:12&comp=17898%7C2012%7C

RESTREINT UE/EU RESTRICTED

5.4.4. Cases related to the tasks of Eurojust acting as a College (Article 7)

With regard to experiences related to Article 7 of the Eurojust Decision, the Belgian authorities
have informed about a case that fell into the category as stipulated by Article 7(b) of the new
Eurojust Decision, namely that Eurojust shall, when acting as a College: “(...) ensure that the
competent authorities of the Member States inform each other of investigations and prosecutions of
which it has been informed and which have repercussions at Union level”.

In 2010, the Belgian national member was informed of an investigation in Belgium into a possible
serial killer who might have killed people in several other Member States. A case file was opened

er States and submitted

accordingly by the Belgian desk at Eurojust for the attention of all the

to the Eurojust College, which eventually gave its agreement.

Up to the time of the on-site visit Belgium had so far not ha T experience of cases
where the College of Eurojust has been asked to issue a wfitten'non-binding opinion on the solving

of issues concerning conflicts of jurisdiction to the exte s is not covered by the

S
ium had asked for or received a written

on to recurrent refusals or difficulties

Commission Study on the Strengthening of Euroju

Neither has there been the occurrence of a cas
non-binding opinion of the College of Eurojust in 1
concerning the execution of requests for, a ions on, judicial cooperation, including regarding

instruments giving effect to the principle of

5.5. Practical experience to coordination meetings
5.5.1. Qualitative perceptio
5.5.1.1. Key points fo uccess

gian authorities have highlighted the following key points that they

al recognition.

In their written replies, the

deemed essential for ensuring a successful coordination meeting:
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Organisation of consultations between the requesting magistrate and the Federal Prosecutor's
Office prior to sending a request to Eurojust (information on whether or not it is necessary, on
the timing and conduct of the coordination meeting and on possible links to other cases at
national level, etc.);

Presence of the national members and their deputies or national seconded experts at the
coordination meeting with a view to actively participate in the discussions;

Effective follow-up to coordination meetings and compliance with the agreements reached;
The report on a coordination meeting must reflect the views of all parties, set out the

agreements reached and be sent out quickly;

Clear agreements must be reached regarding the use and confid of the information

N

sent by e-mail, by fax, by post or

exchanged and of the report on the coordination meeting.

There are no formal requirements for requests; the
by hand. This system provides the benefits of flexibilit speed.
Cooperation with the Belgian desk at Eurojus ing a coordination meeting is
straightforward, pragmatic, flexible and 1 :

The participants at coordination meeting erally satisfied with the results in terms of
information exchange and coordinati nts on practical matters).
In terrorism cases, participants are no

d be

1l in advance of the objective of the meeting
and of any contributions that s de in an oral presentation.

After the meeting, a clear 1 n on the subject matter and the decisions taken.
Experience has shown that attention is also devoted subsequently to whether the decisions

taken have in fact be

5.5.1.3. Perceived dis¢ % )

The main difficulty erns the deadline for organising coordination meetings and the

ed and whether it is necessary to hold a follow-up meeting.

Eurojust internal procedure for setting a date for a coordination meeting (need to find two
available meeting rooms and to obtain agreement on the date from other Member States). As a
general rule, a period of two or three months at most should elapse before such a date is fixed;
otherwise the examining magistrates are likely to plan their operations without any

coordination.

17898/12 PN/ec 50

DGD 2B RESTREINT UE/EU RESTRICTED EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=8350&code1=RAT&code2=&gruppen=Link:17898/12;Nr:17898;Year:12&comp=17898%7C2012%7C

RESTREINT UE/EU RESTRICTED

— Where the date of a coordination meeting is decided following agreement with the Belgian
authorities, which are generally contacted by the Federal Prosecutor's Office, an invitation to
attend the meeting is sent by the Belgian desk at Eurojust to the Federal Prosecutor's Office
and the other prosecutor's offices concerned. That invitation does not contain any explanation
or personal data, since there have already been previous exchanges of e-mails with the Federal

Prosecutor's Office and/or the other judicial authorities involved.3%

5.5.1.4. Suggestions

In order to render coordination meetings more efficient and effective, the Belgian authorities have

made some suggestions triggered by their experience.
In their view,

A. Consideration should be given to producing a standard fo ting a coordination

meeting (e.g. along the lines of the standard form use (5) to (7));

a structured request does provide some clear advantages(e.g.'as regards supplementary
information, information sufficient for coordinationpurpeses, justification of a request, other
channels, contact details of competent chann o ssible inputting of data from

national databases - by a deadline - and in , etc.)
B.  The option of participating in a coordina by means of a videoconference should
(often) be preferred where it is not easy.to tr rt a delegation to The Hague, particularly
where the Member State only has a p e to play.

5.5.2. Role of the ENCS

In their replies the Belgian authorities have stated that in their opinion the role of the Eurojust
National Coordination Sys ended to be restricted to establishing the framework,
operating rules and rules, formation exchange between Eurojust and the judicial

authorities. It thereforg have a real role in the coordination meetings.

35 The Belgian authorities have explained that with regard to Eurojust's strict obligations
concerning data protection, an invitation to attend a coordination meeting cannot contain any
personal data. In practice to resolve this problem, the Belgian national desk will send an
accompanying mail with further information on the subject of the planned coordination
meeting.
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The Federal Prosecutor's Office, on the other hand, will attend all Eurojust coordination meetings
covering a federal case. As far as other cases are concerned, the Federal Prosecutor's Office is not

able to attend every coordination meeting to which it is invited owing to a lack of resources.

5.6. Use of the On-Call Coordination (OCC)

As things stand, only the Belgian national member is involved in the permanent system of the On-
Call Coordination (OCC) as stipulated in Article 5a of the new Eurojust Decision. There were no

plans for a seconded national expert to be involved.
In the view of the Belgian authorities, the establishment of the OC Q
authorities' organisational arrangements at all, since the examini istrates

offices and the Federal Prosecutor's Office all have duty offi \

Information concerning the implementation of the OC sentito all the local prosecutors' offices

anged the national

, local prosecutors'

via a memorandum?® sent by the general prosecutor 1bility for international cooperation

r
to all the reference magistrates involved in internati peration.

5.7.  Experience of cases relating to t n between the ENCS and the Europol

national unit

Cooperation with the Europol natienal unit 48 on the ENCS agenda. As mentioned above, a federal

magistrate is a contact point for Europeliand also a member of the ENCS.

36 Memo 301/2011 of 25.08.2011, issued by the general prosecutors on: Eurojust — On Call
Coordination.
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Conclusions

No problems have occurred in Belgium with respect to the allocation of cases to Eurojust or
the EJN. Instructions addressed to national competent authorities have been issued (Circular
Ne COL 15/2004) that advises not to contact Eurojust to expedite the execution of an MLA
request or an extradition request, or for transmitting these types of requests. Cooperation
between Eurojust and the EJN is also facilitated by the national correspondent for Eurojust

and the seconded national expert at the Belgian desk at Eurojust who is also an EJN contact

Q national competent
1vesicases falling under its

competence. The national correspondent for Eurojust tial role in this respect.

In certain cases where it was clear that the matter s en resolved via the EJN

contact points, the Belgian authorities reported th eferred to use the Eurojust channel,

A

and 7 of the Eurojust Decision, the

point.

As stated above, the Federal Prosecution Service acts as a ‘fi

authorities and Eurojust in order to ensure that Eurojust on

as there was no guarantee of obtaining a resp reasonable timeframe from the
EJN contact point of another Member Stat
With respect to exercising the tasks und
Belgian authorities reported that no ade so far of Article 6. Article 7 was used

on one occasion at the request of the

‘&,\r

esk at Eurojust.
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6. COOPERATION

6.1.  Cooperation with EU agencies and others

The Belgian authorities have stressed that given the central role of the Federal Prosecutor's Office
as an interface with Eurojust, OLAF and Europol (and the judicial authorities), its goal is to ensure

coordination and interaction between Eurojust, OLAF and Europol cases.

Europol and OLAF are regularly invited to the coordination meetings s that concern them
i

(involving an EAW or EU fraud). So far Frontex has not participat. nvolving Belgium

that have been referred to Eurojust.

A memorandum of understanding (MoU) has been signed Q&l n desk at Eurojust and the

Belgian Europol liaison office®’. \
One of the liaison officers has been specifically put ¢'of relations with Eurojust and is

invited to the coordination meetings. The Belgi

1aison office and the Belgian desk at

Eurojust inform each other about any Europol ngs involving Belgium. Wherever a meeting is
of judicial interest, the Belgian desk at Eu e attending.
The Belgian judicial authorities re t that information could be exchanged more quickly

between the European agencies ement over the status quo ante.

37 Memo 283.2011 0f 28.04.2011 issued by the general prosecutors on: MoU EJ - EP belge.
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6.2. Cooperation with third states

6.2.1. Policy with respect to the involvement of Eurojust

Several case files were opened by the Belgian Eurojust office in respect of third States. The
following States attended coordination meetings held on Belgium's initiative: Morocco, Sri Lanka,
Algeria, the United States, Switzerland and Turkey (on the subject of terrorism), Japan and Brazil
(drug trafficking), the Russian Federation, Ukraine and Switzerland (cyber crime). In addition, case

files were opened with regard to Croatia, the United States and Norway

The fact that, on some case files, there are third States with whic irect contact or with

I
which cooperation presents a problem is precisely why Eurojust's vement is sought. Ata

number of coordination meetings, the Federal Prosecutor's Offi judicial authorities have
gained useful experience with third States such as Japan, ; ia, etc. In such case files
Eurojust has shown considerable added value as to cont ngito them.

On the other hand, the Belgian authorities have ed that they have little information about
Eurojust's contacts and position vis-a-vis other . As a result, the Belgian judicial
authorities are reluctant to pass on to Euroj ation on their privileged bilateral contacts
with third States.
Thus in the context of government action against itinerant criminal groups, Belgium has developed
close relations with Balkan coun omania, Serbia, Albania and Moldova, for the most

part without the involvement o

provide a clear added value. Likewise, direct contact outside coordination meetings between the
Belgian desk at Eurojust and the judicial authorities of third States greatly facilitates international

cooperation.
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In their answers to the questionnaire, the Belgian authorities have given the following a concrete

example of the added value of a case file opened in respect of third States:

In connection with a drug trafficking case file involving Belgium, France, the United Kingdom,
Brazil and Japan, the Brussels examining magistrate requested a coordination meeting with those
countries (excluding Brazil). A joint investigation team comprising the three European Union
Member States was set up. The fact that this team was funded by Eurojust enabled the Belgian
authorities to send letters rogatory to Japan and Brazil and to enable the magistrate to accompany

the rogatory letter.

Given its relations with third States, Eurojust also has considerable in the context of
certain terrorism case files.
6.3.  Practical experience of the EJN Q\
6.3.1. Cooperation between the Belgian member a \

c

Operational cooperation between Eurojust and t

ice of channel, information exchange,
etc.) is conducted at the level of the seconded ert (SNE), who simultaneously acts as
EJN contact point, rather than between national m.
twelve requests from other EJN contact poi

is co
n

national correspondent, internet site)

ration between Eurojust and the EJN also takes
place at the level of the Eurojust spondent who is at the same time EJN national

correspondent.

rs. In this regard the SNE responded to some

e necessary consulting the EJN (contact points,

One way of rationalising cogperati een Eurojust and the EJN might be to organise strategic

meetings together at the hat offers certain advantages (saving money, putting out a
single message, avoidi

"double-hatted", etc.). T

endas, restricting participation at meetings to those who are

applies to the joint investigation team network.
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6.3.2. Resources of Belgian EJN contact points

Broadly speaking, the members of the Belgian EJN contact points have recourse to the budget of
the ministry of justice for the purpose of carrying out their tasks, including those of national
correspondent, EJN contact point and national correspondent responsible for the technical aspects.

They do not have specific resources for performing their tasks in the framework of the EJN.

6.3.3. Operational performance of EJN contact points

The Federal Prosecutor's Office maintains statistics on contact point requests in the annual report.
However, the Belgian authorities maintained that the number of responses were difficult to estimate

as many were channelled through telephone and e-mail and went therefore statistically unrecorded.

Nevertheless, where requests for assistance are more signifi¢ant and come solely from EJN
members, case files are sometimes opened. This has led to'thefopening of twenty eight case files in
2010. The Federal Prosecutor's Office also makes very frequentiuse of the EJN contact point
network in performing its task of facilitating international,cooperation on behalf of the Belgian
judicial authorities. While the Federal Prosecutot's Ofﬁce_appfoaches the EJN's foreign contact
point on very many occasions, the frequency car_ino__t be cstimated given that case files on requests
for assistance are opened on the basis of the requesﬁng authority, not the channel used for providing
assistance. Some contact points also keep sta_tis-tics (although this is not representative one Belgian
contact point had reported the following figures,for 2011: incoming requests:— 11; outgoing
requests: 2). The number of requests feceived varies widely from one contact point to another
depending on the contact point's principal duties; for example, the contact points at the Federal
Prosecutor's Office receive mbre requests. While the 2008/2010 bi-annual report on the EJN's
activities and management,also contains statistics on Belgian requests, it does not give the actual
full number of requests; That eXplains the low figures in the EJN report for Belgium (e.g. for 2010:
some ten requests related toiforeign law and at least ten were for assistance with a view to preparing
an European Arrest Warrant'(EAW)). This issue was flagged as being on the agenda for the national
meeting of contact points that was scheduled for October 2012, the objective being to support the

introduction of comprehensive statistics on requests sent and received by all EJN contact points.
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The EJN contact points deal with operational and legislative issues. They also supply information
on detained persons in Belgium and if necessary refer the requesting contact points to the competent

national authority.

In general, Belgian contact points are able to respond to requests themselves or otherwise refer them
to the competent authority. The Belgian authorities have however, reported that the processing of
general, legislation-related requests to the entirety of Member State contact points has at times led
to confusion regarding the responsibility for the reply and resulted — in the worst case - in multiple

efforts or no reply at all. They have therefore suggested that in such situations the Network for

00% (NLCEU) would

Legislative Cooperation between the Ministries of Justice of the Eur

seem a more appropriate channel for managing requests of this kin

By and large, the contact points of the other Member States re reasonable time and in

the manner that might be expected. However, with certain €ase fi rojust was the preferred
channel because there was no guarantee that a reply vm\ could be obtained within a

reasonable time.
The EJN's operational contact points perform t he Federal Prosecutor's Office and are

therefore able to exchange any information wit

er authorities automatically. The other contact

points refer all other operational matters to contact points at the Federal Prosecutor's

Office, except for designated contact ointsvvme central authority for international judicial
assistance in criminal matters at the Justice, which also deal with individual case files
(extradition, prisoner transfers, s€tvice icial documents, international letters rogatory).

6.3.4. Perception of the E. site and its tools

The judicial authoritie to the European Judicial Atlas, which is frequently used and

proves very useful. Ad nction to the Atlas indicating the language in which the competent
authorities wish to receive requests for assistance would prove extremely useful for practitioners
and would also save time and money. At present the competent authorities regularly receive

requests for assistance in an inappropriate language.
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The other tools are less frequently used. Belgian authorities stated that the computer programs to
help draft the European arrest warrant or requests for assistance are time-consuming and
practitioners therefore prefer to complete such requests using a Word® template.

The library will become an essential tool since such information is not provided via other channels.

The secure part of the site with the information on contact points seems to be used mainly by

contact points since they can easily access the password.

6.4. Conclusions

. Cooperation between Europol-Eurojust was considered es

much attention. Duplication of efforts and information uld be avoided and
information flows improved. The Belgian desk at E a e Belgian national desk at
nal level the Agreement between
0 ce.
e

parties and given

Europol have in fact signed a MoU to compleme
Eurojust and Europol that can be identified as
. Minutes of coordination meetings are regular by the Belgian desk and distributed
to participants. Representatives from a B authority stated during the on-site visit
that the minutes of a coordination meeting d attended at Eurojust were not included in
the file they were dealing with. It wa edged that national authorities of other
Member States follow differentiapproaches.
o The Belgian authorities alsogoi at it should be clear for all national authorities
attending a coordination meetin

rojust, the use which will be made of the information

exchanged and also o

° In addition, the Belgia
a check list) for
Eurojust.

of coordination meetings.
ities suggested that Eurojust could develop a standard form (or

onal authorities to participate in coordination meetings at
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Practitioners generally referred to experiences involving Eurojust such as JITs and
coordination meetings as positive. However lack of feedback/action following coordination
meetings and the lack of information flow between Europol and Eurojust were identified as
weaker points. There was widespread confidence in and "use" of the EJ national desk, whose
intervention was also very positively assessed.

However there was almost no evidence of the operational functioning of the EJN as such.
Contacts seemed to refer more to legal questions or to the identification of contact points. The
Eurojust BE desk seemed to be used predominantly both in bilateral and multilateral cases.
This could derive from the model chosen for EJN: few members centralised in the Federal
prosecution office and MoJ as well as in Eurojust.

A specific system had been put in place for the prompt updating of the information contained
in the EJN website, giving responsibility to a concrete person Withih the MolJ. This could be
considered as a good practice as outdated information has.been pointed out in other occasions
as one of the problems of EJN tools. .. ._

There is also a need of strengthening the active roléof Eurojust in coordinating cooperation
through a more pronounced involvement in idehtifying the suitable moment for coordination
meetings and a closer observation of their outConie. '

While the European Judicial Atlas was a frequently used tool and has proven to be very useful
tool the Belgian authorities commented that it would benefit from a function indicating the

language in which the competent authoriti€s,of a Member State prefer to receive a request.

38

Following the on-site,visit, the Belgian authorities have explained that EJN was well known
by the Belgian operational practitioners and used by them. They admitted however, that no
statistics are available about the use of EJN by investigating magistrates and local
prosecutors. The Federal Prosecutor’s Office has rather limited statistics about the case files
which have been opened using EJN, because case files on requests for assistance are opened
on the basis of the requesting authority, not the channel used for providing assistance.
Additionally a reply to questions sent via the EJN channel are often dependent on the personal
relation with the EJN contact points, as no control or time limits in responding exist.
Furthermore they emphasised that for Belgium it was very important that close relations exist
between Eurojust and the EJN (the seconded national expert at Eurojust being at the same
time EJN contact point, the Eurojust national correspondent for organised crime matters being
at the same time EJN national correspondent).
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Furthermore the computer programs to support drafting a European Arrest Warrant or
requests for assistance were rated as time-consuming and practitioners therefore preferred
their own templates.

With respect to the cooperation with other EU agencies and bodies, such as Europol and
OLAF, the Belgian authorities considered that although information exchange has improved,
it should occur much quicker.

With respect to the cooperation of Eurojust with third States, the importance of strengthening
relations with third States was acknowledged. Belgium participated in coordination meetings
at Eurojust where third States were also invited (e.g. Morocco, Algeria, United States, Turkey,

Japan, Brazil, Russia, Ukraine or Switzerland). The interventio just was specifically

requested by Belgian authorities in cases where they did not tacts in third States
1

or the collaboration with a particular country was consider

N

the setting up of a joint investigation team. Also t the funding provided, the Belgian

authorities could travel to Japan and Brazil in 6 re the execution of MLA requests.

In a particular case involving different Member States, azil and Japan, the

Belgian authorities informed the evaluation team ab, ort provided by Eurojust in
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7. SPECIAL INVESTIGATIVE TECHNIQUES - PRACTICAL EXPERIENCES

7.1.  Controlled deliveries (Article 9d (a))

Controlled delivery is a special investigative technique used to support certain infiltration
operations, which always require judicial consent. Controlled deliveries may refer to the

transportation of goods or persons™’.

The Federal Prosecutor in the case of an investigation and the examini istrate in the case of

an examination. In certain cases the consent of the Federal Prosec quired (e.g. in the

case of persons).

There have however, been no cases of practical applicatio \t e Belgian authorities were
unable to provide any examples of experience in this ﬁ\\

7.2.  Participation of national members in joint investigation teams (Article 9f)

7.2.1. Practical experience
Belgium has considerable experience with | stigation teams, mainly with France, the United
Kingdom and the Netherlands. Ther y been teams which have received EU funding.

ve al
0
joint investigation teams. Memos*® wefe\drafted inter alia to notify members of the network of the

Members of the national experts' ept abreast via memos of any information relating to

support provided by Euroj 0 lishment of joint investigation teams and of a JIT

Secretariat within Euroj

3% AR 9.4.03 - Police investigative techniques - Articles 5 a
40 Memo 264.2011 - JIT Secretariat and Annex 13 - Memo 281.2011 - JIT.
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In the area of terrorism, the Federal Prosecutor's Office has signed a JIT agreement on three
occasions: two concerned France and Belgium, the third concerned Belgium and Denmark. A fourth
- dealing with maritime piracy - had been planned between the Netherlands, Germany and Belgium
but has not been finalised as regards Belgium*!.

In this area we have not received EU funding (which would have been requested if the piracy JIT

had been finalised).

The Belgian judicial authorities have stated that the added value of a JIT lies in the fact that,
operationally, it saved time by avoiding cross- or repeated requests fo nce and allowed
greater coordination of investigations, particularly during the intervént surveillance-phase.
In addition to the JIT agreements relating to a specific case file, h

the police forces concerned to forge personal links that may b\ for collaboration in the

future.
7.2.2. Added value \

The added value of participation by the Belgian

m was seen to enable

urojust in a JIT was seen as being
somewhat limited. Eurojust provides support a ion from a distance or on an occasional

basis in cases where the need arises. There 4s,no pr on for specific funding if the national

member wishes to attend a JIT related oper eeting in one of the Member States concerned.
Experience has shown that Eurojust'siadded e comes into play primarily before the JIT
agreement is signed by putting themigh in touch with one another when a Member State
opts to use this coordination ins e

Thus far, the national memb just (the only person authorised to participate in a joint
investigation team) ha one JIT agreement as a participant in the framework of a joint

investigation team invo ee Member States.

41 The expert team was informed after the on-site visit that Belgium finally decided not to

participate in this JIT.
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The participation of Europol experts in a JIT, which is much more frequent, has the essential added
value of providing an analytical capability for the investigations concerned: eventual "hits" are
quickly communicated between ongoing investigations in the respective Member States, inter alia

by using a mobile office that can move around in one of those Member States.

Although only a few case files have been evaluated, Belgium considers the results of the JITs in

which they have taken part as positive.

With the three abovementioned experiences regarding terrorism case files, the JIT instrument has

zhich sometimes
tate is not yet ready.
This was considered being an unavoidable disadvantage with a JIT an they were prepared to

take.

7.3.  Other special investigative techniques (SITs \«
.

According to the information received Belgium did

authorities and Eurojust relating to other speci
evaluation. l

7.4. Conclusions
th ian member at Eurojust had only signed one JIT
ework of a joint investigation team.

. The participation o ol@&xperts in a joint investigation team was perceived as an

ny cooperation between her national

e techniques (SIT) up to the date of the

o At the date of the on-site v
agreement as a memb
essential added the services that they can lend to the investigation and the

synergies they are 3 create; the experts therefore concluded that it should be noted as

best practice to include Europol and thus their capabilities in a JIT.

o Local authorities praised the support provided by Eurojust in the setting up of JITs, in

particular when it comes to the preparation of JITs agreements and providing funding.
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8. TRAINING AND AWARENESS RAISING

8.1. Promoting the use of Eurojust and the EJN

8.1.1. Training

There is a basic annual training course on international cooperation organised by the National

Institute of Judicial Training (Institut national de formation judiciaire) which covers the tasks,

organisation and operation of Eurojust and the EJN as well as the EJN website. In principle, this
training is intended for judicial trainees or young magistrates. The E tional member and
nt

seconded national expert, the national correspondents and the E
lecturers. \

8.1.2. Other measures
In 2009, the experts' network for international cooperation i inal matters was set up. This

network brings together reference magistrates from

ts are involved as

icts (arrondissements) and 5 public
prosecutor's offices in Belgium, the representatiy@s of the ministry of justice and the federal police.
Its main function is to support the public prose rvice as a whole by providing relevant
information and documentation. To this e n notes ("memos") are drafted daily and

circulated via the Federal Public Prosecutor’
responsibility for international coopetation and the members of the network; and placed on the
Omptranet website (the public prosecut ice's secured website). Some of those memos relate

to information and updates regar ojust and the EJN (e.g. information on changes in the
Belgian EJN contact points@ oordination, the Memorandum of Understanding between
e

to the public prosecutor's office with

Eurojust Belgium and E m, joint investigation teams, reports on EJN meetings, etc.)

Further measures that are orthy include:
— A national meeting of EJN contacts and members of the experts' network will be held in 2012

with the financial support of the EJN.42

42 The Belgian authorities informed after the on-site visit that this national meeting had taken

place on 12 October 2012. Following the meeting it was decided that the experts' network for
international cooperation in criminal matters would continue to meet in the future.
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The bi-monthly report that the Belgian member of Eurojust is required to transmit on the
activities of the Belgian Eurojust office to the ministry of justice is also circulated to the
judicial authorities via the experts' network as a memo (cf. also sub-chapters 3.3.2 and 5.1.2

of this report).

A national coordination group on international criminal judicial cooperation meets every
trimester. The group is made up of the public prosecutor of Ghent with responsibility for
international cooperation, the ministry of justice, the federal public prosecutor's office, the

Ministry of Foreign Affairs, the federal police, the strategy unit of the ministry of justice, the

liaison magistrate and the Belgian member of Eurojust. It deals matters relating to

criminal judicial cooperation, including Eurojust and the E s on those meetings

are also circulated to the judicial authorities via the expert rk'in the form of

memoranda. \
It was emphasised however, that despite these various «ofproviding information on the
existence of Eurojust, magistrates most frequently b are of the role and added value of

Eurojust when they actually take part in coordinati

8.2.

The Belgian authorities have inform
national member, deputy or assist
explained that such would only take place

member of Eurojust also ta

8.3.

Specific training for national me JN contact points

did not conduct any specific training for their

ontact points with respect to their tasks. They

Eurojust or EJN meetings. Furthermore, the Belgian

MPR days organised every year.

Conclusions

Eurojust and judicial cooperation is covered in induction training. There is also a network of
expertise in charge of circulating information. There seemed to be room for improvement in
relation to continuous training and information. However in practice this did not seem to

hinder the use of judicial cooperation tools and channels.
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o There seems to be a need (particularly at the level of local courts) for training on the
possibilities offered by Eurojust, the EJN, and other instruments of international cooperation.
To that end the basic training offered by the National Institute of Judicial Training (/nstitut
national de formation judiciaire) appears to be insufficient.

o Still the experts had the impression that knowledge about and awareness of Eurojust within
the national competent authorities, in particular those competent authorities at regional level
could be improved. At present there appears to be a basic annual training course on
international cooperation organised by the National Institute of Judicial Training which covers

the tasks, organisation and operation of Eurojust and the EJN. This course is incorporated in

no systematic and

Iso the JHA EU

the training program of trainee magistrates. However, there see

periodic training scheme on international judicial cooperatio

%{‘\

¥
O
N

agencies for existing magistrates.
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9. GENERAL OBSERVATIONS

9.1. Overall assessment

The flexible and rapid cooperation via Eurojust and the EJN constitutes a real added value for
Belgium in that it greatly facilitates international judicial cooperation on criminal matters.
Within the context of judicial cooperation between Member States, Eurojust and the EJN are

particularly important for Belgium in view of its specific geographical location. In fact, its

geographical location means that Belgium is an important transit cou erms of international

The indisputable added value of Eurojust is perceived in 1 ili rapidly identify all the
interested parties and to bring them together around the necessary. In this sense, the Eurojust
coordination meetings provide a real added value in d€ali such cases. Specifically for cases
of terrorism, the "Terrorism Convictions Monitor" 1 al tool providing an overview of the
relevant case law.

The EJN, for its part, is well known to mo es and the EJN website is greatly appreciated
and widely used. This website facilitates dir ontacts. Specific questions can be directed to the

contact points, which respond rapi e est.

9.2.  Further suggestio

In their answering the ¢ ! and during the on-site visit the Belgian authorities, with

hindsight to their hands erience, saw it fit to forward further suggestions for improving the

implementation of the Eurojust Decisions to be included into this report:

—  As it has already been suggested earlier in this report the Belgian authorities propose the
creation of a standard form for the announcement of a coordination meeting that could result

in greater efficiency in this process;
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- The Belgian judicial authorities would see benefits from an improved cooperation between
Eurojust and the EJN and the possible integration of the latter into the former in the future;

- The cooperation with Europol and OLAF as well as other international institutions and
networks should be developed;

- The division of responsibilities between Eurojust and the EJN with regard to information
management should be clarified and developed and appropriate links be established;

- Joint strategy meetings with Eurojust, the EJN and JITs should be organised; it was the view
of the Belgian authorities that there were too many of such meetings, that they had
overlapping agendas, that they were too costly and were consuming too much time;

- The focus should be kept on the key responsibilities of Eurojust@and the EJN;

- The exchange of information and transparency with regard toftelations'with third States
promoted; _

- The collaboration with police services within the framework of Burojust (e.g. with the liaison
officers) should be promoted;

- In view of the importance of the case law relating'to fhe ﬁght against terrorism, it would be
useful if Eurojust had a database comprising all the case law on terrorism and permanently
accessible to the national correspondents; )

—  The language in which the competent authoritiés would like to receive the requests for

assistance should be indicated on a r_nandeitofy basis;.

9.3.  Perception of the evaluation process with regard to the subject under review

The fact that the mutual evaluationifocliSes on operational cooperation with Eurojust and the
European Judicial Network fvas cbnsidered constituting a real added value. It was therefore
expected to be essential that this eyaluation led to an open debate with the magistrates who
regularly call upon Eurbjust and the EJN.

Furthermore importance was'attached to the fact that such an evaluation specifically enumerated the
weak points and areas for improvement and thus become a useful tool for improving cooperation
between Eurojust and the EJN. The conclusions and recommendations of the evaluation could
provide effective support both for Eurojust and the EJN and for the Member States. A follow up to

the evaluation was therefore strongly recommended both at national and EU level.
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10. RECOMMENDATIONS

The evaluation team thought fit to make a number of suggestions for the attention of the Belgium
authorities. This does not detract from the fact that Belgium has a justly deserved reputation for
adopting a policy with regard to promoting Eurojust and the European Judicial Network. It
appeared to the evaluation team that the practitioners who are working in this field are highly
motivated and dedicated to their tasks and duties.

The experts would like to summarise their suggestions in the form of't owing

recommendations:
10.1. Recommendations to Belgium \%

il Decision 2009/426/JHA of 16
n ing Decision 2002/187/JHA

setting up Eurojust with a view to reinforcing t against serious crime; (cf. 3.5)

1. Should adopt the necessary measures to impleme

December 2008 on the strengthening of Euroj

2. Should enable the Belgian Eurojust me a the criminal records database from the
Eurojust headquarters in The Hague; (cf. nd 3.5)
ust has the possibility to access national

) of Council Decision 2009/426/JHA of 16

3. Should ensure that the national mem
databases to the extent outlined in Arti
December 2008; (cf. 3.3.3.2

ondents of Eurojust to directly access the CMS should

; (cf. 3.3.4 and 3.5)

5. Should appoint a dep 1onal member and an assistant as soon as Council Decision
2009/426/JHA h

6.  Should consider

4. The possibility for the nati

be notified to Eurojust i

mented into national law; (cf. 3.5)
ing other professionals (e.g. investigating judges) to follow the
practice of using the federal prosecution office as a "central" point for channelling requests to

Eurojust or to the EJN within the limitations of the national law; (cf. 3.5.)
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Should consider implementing the provisions of the new Eurojust Decision by means of a law
applicable to all national competent authorities rather than by means of circulars in order to
make it binding upon all stakeholders; (cf. 3.5)

Should implement into national law the obligation to transmit to Eurojust information in
accordance with Article 13(5-7) EJD and adopt the necessary instructions in order to ensure
its compliance by judiciary; (cf. 4.3)

Should encourage among national authorities the proper application of Article 13 of the
Eurojust Decision by issuing practical guidelines and by providing the appropriate

training; (cf. 4.3)

Should consider informing Eurojust and Europol at the stage w

considered; (cf. 4.3)

T is being

Should consider introducing a legal provision that would e h embers of the future
Belgian desk at Eurojust to enter into JIT agreements as thus enhancing the
operational capabilities of the bureau; (cf. 7.2.2 and .

Should introduce training on the possibilities offe urojust, EJN and other instruments

of international cooperation, particularly for t c and prosecution officers; (cf. 8.3)

Recommendations to the European stitutions and agencies, and to other

Member States

Member States should take note,of the good practice of including an OLAF contact point and

other stakeholders in internati ation in the ENCS and Member States are
encouraged to follow that éxample; (ef. 3.2.4.1. and 3.5)
Member States should 4

and Europol; (cf. 3.5)

embers of the ENCS national contact points of OLAF
Member States s 1ze how the Belgian example of combining roles and structures
can ensure the ec f resources and optimal coordination; (cf. 3.5)
Member States should take note of the practice to only appoint candidates with a long

standing practical experience in the prosecution services as national member or deputy;

(cf. 3.3.2and 3.5)
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Member States should recognize the usefulness of guidelines/instructions on when to refer a
case to Eurojust or an EJN contact point; (cf. 3.5)

Member States should take note of the Belgian system for the prompt updating of the
information contained in the EJN website by assigning responsibility to a specific

person; (cf. 6.4)

Member States should take note of the Belgian experience to include Europol in joint

investigation teams and making best use of their capabilities thereby creating an added value

\ icle 13a of the 2009

feedback; (cf. 4.2.4)

to the investigation; (cf. 7.2.2 and 7.4)

Recommendations to Eurojust/the EJN

Eurojust should consider creating a template for feedb
Eurojust Decision that follows the example of the te ed for the exchange of
information with Eurojust, with a view to structurizi
Eurojust should create a database of case law t1 urts in the field of counter-
terrorism and make it available at all times to correspondents; (cf. 4.3)

Eurojust should improve the informatio han explicitly indicating the source/origin
of the information to be exchanged a is possible to use it in a criminal
proceeding; (cf. 4.3)
ctured transmission of feedback to national

EJD; (cf. 4.3)

Eurojust should prepare a form
authorities in accordance wi
Eurojust should prepare elin information exchange at coordination meetings at
Eurojust; (cf. 6.4)
Eurojust should prepa andard form (or a check list) for advising national authorities to
participate in cog c etings at Eurojust; (cf. 5.5.1.4 and 6.4)
Eurojust should co he option of delegations participating in a coordination meeting by
means of a videoconference in cases where it would be difficult for them to attend a meeting

at the Eurojust premises; (cf. 5.5.1.4)
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27. Eurojust should actively coordinate cooperation through a more pronounced involvement in
identifying the suitable moment for coordination meetings and a closer observation and
follow-up of their outcome; (cf. 6.4)

28. Eurojust should further strengthen relations with third countries through cooperation
agreements and by extending its network of contact points; (cf. 6.4)

29. The EJN should add a function to the EJN Atlas indicating the language in which the

competent authorities wish to receive requests for assistance; (cf. 3.5, 6.3.4 and 6.4)
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ANNEX A: PROGRAMME FOR THE ON-SITE VISIT AND PERSONS INTERVIEWED/MET

LUNDI 25 JUIN 2012

Arrivée des participants

MARDI 26 JUIN 2012
9h30: Visite au SPF Justice
SUJETS:

cadre législatif,
= roles des acteurs (SPF Justice/Parquet fédéral/College des Procureu néraux),
= Réseau judicaire européen (rdle des points de contact, €
= choix du canal Eurojust/RJE, \
= réseaux d’expertise JIT,
= réseau d’expertise national \
PARTICIPANTS: %

—  Daniel Flore, Directeur général de la Dire

n générale de la Législation, des Libertés et
Droits Fondamentaux
—  Représentants du Parquet fédéral : Tho amiroy et Ann Fransen, correspondants
nationaux Eurojust
— Stefaan Guenter, Avocat géncral e parquet général de Gand

—  Représentants du SPF Justic

14h00-17h: Visin fodéral
SUJETS :

= Role particulier du Parquet fédéral,

= dossiers terrorisme,

=  ¢échange d’informations entre Eurojust et le Parquet fédéral (article 2 de la Décision
terrorisme),

= r0le d’Eurojust et du Parquet fédéral dans la pratique (dossier traffic d’armes)
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PARTICIPANTS:
— Stefaan Guenter, Avocat général pres le parquet général de Gand
—  Membres du Parquet fédéral

—  Représentants du SPF Justice

MERCREDI 27 JUIN 2012
9h00: Visite au Parquet fédéral
SUJETS:

= Relations entre Eurojust et le Parquet fédéral,
= dossiers criminalité organisé, réunions de coordination,

= JIT,

= ¢change d’informations entre Eurojust et le Parquet fédé

relatif a I’article 13 de la nouvelle Décision Eurojust; EP.
=  ENCS,

q a o)

— Stefaan Guenter, Avocat général pres et général de Gand
—  Daniel Bernard, Expert national détaché auprés d’Eurojust
—  Membres du Parquet fédér: V
- Représentants du SPF Justi
14h00-17h00:  Visite % lére instance de Bruxelles
SUJETS:

= Relations entre les

N

ral, obligation spécifique

= organisation et fonctionnement du bureau nat

= 0CC

st,

PARTICIPANTS:

ts locaux et Eurojust au travers d’exemples pratiques

(communication, lien avec le Parquet fédéral, réunions de coordination),

role du parquet et du juge d’instruction
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PARTICIPANTS :

Luc Festraets, substitut du procureur du Roi pres le tribunal de premiere instance d’ Anvers

Fabienne Laduron, substitut du procureur du Roi pres le tribunal de premiére instance de
Bruxelles

—  Isabella Van Hoeylandt, juge d’instruction au tribunal de premiére instance d’Anvers

— Olivier Leroux, juge d’instruction au tribunal de premiére instance de Bruxelles

—  Membres du Parquet fédéral

—  Représentants du SPF Justice

JEUDI 28 JUIN 2012

9h00: Transport du SPF Justice a la Police fédérale Q
9h30: Visite a la Police fédérale
SUJETS:

Relations entre Europol et Eurojust a travers les rel

Le Parquet fédéral et la police fédérale

« Eurojust Belgian desk » —et le « Europol B 1 unit » (MoU)
PARTICIPANTS:
Roger Van de Sompel, Europol Liaison
—  Peter De Buysscher, Directeur de la ¢ration Internationale de la Police fédérale
—  Représentants de la Police fédérale
—  Membres du Parquet fédéral

Y,

12h-12h30: Transport de la Poli e au SPF Justice

14h00-16h00:  Visite e
SUJET:

= Débat général, Questions — Réponses

—  Représentants du SPF Justi
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PARTICIPANTS:

—  Michele Coninsx, Membre national belge d’Eurojust

—  Daniel Flore, Directeur- Général de la Direction générale de la Législation, des Libertés et

Droits Fondamentaux

—  Peter De Buysscher, Directeur de la Coopération Internationale de la Police fédérale

—  Membres du Parquet fédéral

—  Représentants du SPF Justice

-/-
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ANNEX B: LIST OF ABBREVIATIONS/GLOSSARY OF TERMS

LIST OF FRENCH
FLEMISH
ACRONYMS, OR ACRONYM
OR ACRONYM IN ENGLISH
ABBREVIATIONS IN ORIGINAL
ORIGINAL LANGUAGE
AND TERMS LANGUAGE
ADBA/TPI Database, part of the
TPI/REA IT system,
containing records of
past legal cases
AWF Analytical Work File
BNG
CMS
coL Circulaire du
College des
Procureurs
Généraux
DIV Dienst vo Belgian vehicle
van de Vo registration database
EAW European Arrest
Warrant
EJD Eurojust Decision
EJN European Judicial
Network
ENCS Eurojust National
Coordination System
GENVAL Working Party on
General Matters
including Evaluations
JIT Joint investigation team
MLA Mutual legal assistance
MoU Memorandum of
understanding
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LIST OF FRENCH
FLEMISH
ACRONYMS, OR ACRONYM
OR ACRONYM IN ENGLISH
ABBREVIATIONS | IN ORIGINAL
ORIGINAL LANGUAGE
AND TERMS LANGUAGE
NAS Software developed by
the £ POC IV project.
NC National correspondent
NLCEU Network for Legislative
Cooperation between
the Ministries of Justice
of the European Union
OLAF Office Euro i-Fraud
européen de Of}
lutte anti-
fraude
SIRENE entary
n ation Request at
the National Entry,
SNE econded national
expert
TE-SAT Europol's EU Terrorism
Situation and Trend
Report
TPI/REA IT system
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