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1. INTRODUCTION

1.1. Following the adoption of the Joint Action of 5 December 1997, a mechanism for evaluating
the application and implementation at national level of international undertakings in the fight

against organised crime was established.

1.2. Following the discussion of a proposal introduced by the Luxembourg Presidency concerning
the topic of the fourth round of mutual evaluations', the MDG of 11 July 2005 adopted the topic as
and corresponding

surrender procedures between Member States". It was also agreed a of 11 July that the
evaluation questionnaire was to be prepared by the UK Presiden

1.3. Experts with substantial practical knowledge of the E % st Warrant were nominated
by Member States pursuant to a written request to delegati adeby the Chairman of the MDG
on 9 September 2005. \

1.4. At its meeting on 28 October 2005 the MBPGyappr: the evaluation questionnaire for the

proposed, namely "the practical application of the European Arrest W

fourth round of mutual evaluations. The object ¢ evaluation exercise and the questionnaire

itself are set out in document 14272/05 C R COPEN 175 EJN 57 EUROJUST 77.

1.5. Also at its meeting on 28 Octo 005 the MDG discussed and approved document
13824/05, the revised sequence fi

e evaluation visits. Spain is the third Member State to
be evaluated during the fourthao ofievaluation.
1.6. The experts chargedpwi aking this evaluation were: Caroline Tubbs (District Judge,
London), Ana Duarte % erpol, Lisbon) and Evangelos Kasalias (Public Prosecutor,

Athens). Two observers w so present; Carmen Manfredda (Eurojust) and Polyvios Panayides

(Commission), together with the General Secretariat of the Council.

1 Document 9602/05 - Orientation debate on a proposed Mutual Evaluation exercise.
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1.7. This report was prepared by the expert team with the assistance of the Council Secretariat,
based upon findings arising from the evaluation visit of 26 - 30 June, and upon Spain's detailed and

helpful responses to the evaluation questionnaire and a written request for further information.

1.8. The report makes reference to differing processes in respect of arrest and prosecution cases

only insofar as there is a divergence of practice between the two procedures.

1.9. The expert team's overarching purpose was to evaluate the distinct practical processes
operated and encountered by Spain both in its role as issuing and executing Member State, to assess
to conclude and to

s by which the EAW

relevant training provisions and the views of the defence, before movi

make such recommendations as they felt were appropriate to enhance
and its corresponding surrender provisions may be further strea
2 THE AUTHORITIES AND THE LEGAL BASIS

2.1 THE AUTHORITIES \Q

e Judicial Authorities (JAs) — Issuing Member St

roved.

In terms of its activities relating to the issue of is entirely decentralised and any of the

1,704 courts of the criminal branch of the judi petent to hear the case and impose a
sentence in the area where the requested p S ht, may issue an EAW. Practical experience

i
of issuing EAWs is therefore dispersed as fi

o The Supreme Court (Crimi » court

o Audencia Nacional (Cri '%): 1 court (4 sections)

o Central Investigatin ¢ Audencia Nacional): 6 courts
o Central Criminal Audencia Nacional): 1 court
o Central Court fo ervision of prison sentences: 1 court
o Courts for the supe of prison sentences: 37 courts
o  Regional High Courts: 17 courts

o Provincial Courts: 51 courts

o Criminal Courts: 302 courts

o Investigating Courts: 1,269 courts

o) Courts for domestic violence: 18 courts
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The JA may issue an EAW either of its own motion or on the application of a public prosecutor
("fiscal"). As is apparent from the above list, the geographical dispersal of EAW files across the
territory of Spain means that, of necessity, magistrates in outlying regions receive less frequent
exposure to these matters than those in the larger cities. All issuing JAs are under an express
statutory obligation to forward to the Central Authority (the CA) copies of those EAWs which they

have issued and transmitted?.

e Judicial Authorities — Executing Member State role.
Conversely, in terms of its activities relating to the execution of EAWs, Spain has implemented a

centralised competence. The Central Preliminary Investigating Magistrates)Court (CPIMC) and the
Criminal Division of the National High Court (CDNHC) which tog

ise the Audiencia
Nacional (whose unified court building is situated in Madrid) are ed Judicial Authorities
procedures, the

fall EAW receipts. In all

in respect of all surrender decisions throughout Spain. As wit
executing JA is under an express statutory obligation? to n
cases consideration of the file is initially undertaken befor 6) Investigating Magistrates sitting
at the CPIMC who may issue a writ of surrender in cons or, where consent is not

forthcoming, will pass the case file together with a ienof their findings to a tribunal of 3 (of 18)
judges sitting in the Criminal Division of the C n consent cases the surrender decision
will then be determined by the tribunal on the at is to say without further oral

representation being made.

e The Prosecutors.
Public prosecutors are not comp to AWs. The chief prosecutor is a governmental

appointee who sits at the top ofitheprosecutorial hierarchy. Although the chief prosecutor may issue
general conduct guidelines4the dividual prosecutors manage their cases independently on
the basis of individual e merit based considerations. The Ministry of Justice may not
issue either general or inStructions to prosecutors on a case specific basis, they may
however (in conjunction e General Council of the Judiciary) issue protocols and "best

practice" styled guides.

1 Article 7, Law 3/2003.
2 Article 10(3), Law 3/2003.
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Prosecutors are present throughout the litigation phase of the EAW process and, to the extent that
they are bound to advise the executing JA on the existence of statutory refusal grounds
(independently of similar defence obligations), they represent the rights of the requested person.

They also make representations as to remands in custody.

e The Network of Public Prosecutors for International Judicial Cooperation ("REJUE").

This network exists in two forms, one comprising of judges and magistrates! the other of public
Prosecutors?. They each seek to assist their professional colleagues in respect of specific case
related issues and have together compiled a written guide (without legal force) circulated to judicial

bodies on the subject of the EAW. The guide contains a practical sum f information required

for the completion of the EAW form.
e The Ministry of Justice. Q
The Ministry is the competent Central Authority ("the CA" 3
Although not designated as a transmission channel® t es assistance to its JA pursuant to
Article 7(1) of the FD. In this regard it seeks to gat te statistical data in respect of

ng

Spain's EAW activities (both as issuing and ex The CA is also charged with reviewing

those EAWs forwarded to it, so as to distil ele best practice for dissemination to its Spain's
EAW practitioners.

The CA also has a domestic role in ation and has established an EAW working party
chaired by the Deputy Director ern operation from the CA which cascades practical
information and best practice all to colleagues at regional and local levels. It also
collaborates with the officefof the*A ey General and the General Council of the Judiciary in
respect of organising E and EAW specific practice guides, the first of which (guide for

completion of the EA urred in April 2004.

Created by the Superior Council of the Judiciary.

Created by the General Prosecutor's Office.

In those instances in which EAWs are transmitted to the CA in error, they will be forwarded
directly to Spain's designated executing JA.
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The CA has further competence in regard to coordinating data in respect of the transiting of
requested persons through Spain and deciding on the priority of conflicting EAW and extradition
requests, it therefore bears a high degree of accountability in respect of visible elements of the

EAW process, although it has no direct control per se over EAW issue or execution processes.

e The General Council of the Judiciary (international relations committee)
The General Council has an advisory role to play (specific to the judiciary) in respect of all aspects
of international judicial assistance!. The organisation is headed by a senior judge and, although all

of the committee members have a role to play, each contributes most actively within his/her area of
speciality. The Council has established a judicial cooperation network 0 contact points
throughout Spain (working in both criminal and civil areas) who se e training and
support, although not mandatory direction, on a nationwide basis

work of the CA in the establishment of the so-called "prontuario!'
continual electronic updating of that publication.

N

ain's Interpol, Europol and Sirene

1l contributed to the

w) and assists in the

e The International Police Cooperation Unit

The third round of mutual evaluation reported, inte
desks were at a "very advanced stage of being single management". The current
expert team noted that these agencies came to a unified business group on 02 July 2005
and are expected to reach full operational ecember 2006.

The key objective of the Unit is the lification and enhancement of police communication.

A flexible workflow/manpow, ation exists within those organisational elements whose work
impacts on the EAW and, are no staff members whose exclusive task is to receive or
process warrants or ale
In addition to standard fu s attributed to these agencies they have established a specific tracing
unit tasked with localising requested persons on Spanish territory by processing all incoming SIS

and Interpol alerts through various electronic databases.

From the provision of advice on EAWs to letters rogatory.

2 Although, in addition, they have established links with similar networks in Latin America.
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e Officers from any of Spain's 2 National police forces (the Policia Nacional and the Guardia
Civil), or from it's 2 autonomous regional forces (the Mosos d'Escuadra in Catalonia and the
Ertxantxa in the Basque Country) may conduct the arrest of requested persons on the basis of an

EAW, an Article 95 Alert or an Interpol notice/diffusion.

An initial detention of up to 72 hours may be initiated by the police prior to physically producing
the requested person before the executing JA (save for in exceptional circumstances where Spain's
geography precludes production in that timeframe, in such an instance a magistrate of the national
court may request a regional magistrate to undertake his functions in respect the assessment of the
detention review). This initial detention period is used to establish the i ification of the requested

person (via SIRENE) and to prepare a file of case papers for submissi JA. Once before the

court, the requested person is deemed to be under "judicial supe on'' ay be further

detained! by the JA in accordance with domestic legislation.

N

requested person. In such cases the Constitutio ou order a stay of the surrender, pending

e The Spanish Constitutional Court - Although there enues of ordinary appeal against

a writ of surrender issued by the Audiencia Nacional tances where an appeal may lie to
Spain's Constitutional Court on the basis of an alle f the fundamental rights of the
the hearing of the appeal. Following the evalua t the expert team were advised that, by a

Constitutional Court ruling of the 6 June e dant is entitled to legal representation of his

choice (as opposed to duty representation) a

N4

pain's implementing legislation, which entered into force

t hearing of the matter.

2.2 THE LEGAL BASIS
e Law No. 3/2003 of 14 M 3

on 01.01.2004. The ex d that the law reproduces the FD form of the EAW as an
Annex and also tha uthorities have published a detailed explanation of the

procedures set do act on the MoJ website www.justicia.es.

! Although in practice the requested person will be so remanded.
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e The Criminal Procedure Act, as amended - Spain's governing domestic code by which all
hearings before the criminal courts are governed. In respect of EAW procedures it impacts, inter
alia, the following issues:

o the obligation to afford to a suspect the opportunity to comment on the allegations prior to a
final charge decision being made,

o the rights of the parties to be heard,

o the rules governing access to evidence,

o access to legal advice and linguistic provision

o the possibility that regional investigating courts may substitute for the central investigating

court where appropriate!.

e The Criminal Juveniles Act No. 5/2000 (as amended) - whic u domestic prosecution

\ ouths, namely suspects
e The Framework Law on the Constitutional Court_ao. which sets down the guiding
principles to be applied in respect of matters ap% ain's Constitutional Court.

e The Prontuario - A detailed practical guide rs of international judicial assistance,

procedures to be followed in respect of all criminal matter:

aged between 14 and 18.

published in hard copy and on a dedic which is updated on a regular basis
(www.prontuario.org). The Prontuario s ot only the practical steps for JAs and
prosecutors to observe, it also sig domestic organisations who may provide further

assistance in EAW matters, fi urojust and EJN contact points.

e Member States may al for"assistance to Spain's "Fiche Frangaise" (domestically referred
to as the "Memorang AW") which was drawn up in consequence of a collaboration
between the Atto ral's Office?, the CA, and the Governing Council of the Judiciary and

published December . This document sets out those practices which issuing Member States

are to adopt when seeking the surrender of a requested person from Spain.

Article 505 paragraph 6 of the Code of Criminal Procedure.
Via its technical secretariat.
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3. ORGANISATION AND PRACTICES - ISSUING MEMBER STATE ROLE

The expert team noted that the Spanish CA experienced considerable difficulty in providing
statistical data which accurately represented Spain's activities in this regard. The primary cause of
this difficulty arose from the fact that the clear majority of issuing JAs had failed to undertake their
statutory duty to notify the CA of EAWs issued!, thus forcing the CA undertake multiple source

enquiries to piece together the country wide position.

The CA used its best endeavours to provide accurate figures to establish EAW activity across all of
Spain's 1,704 JAs2. In summary, in respect of the calendar year to June 2006 the expert team were

advised that: circa 250 EAWs had been issued by Spain, in respect of 32 arrests had been

made by executing MSs and 22 surrenders undertaken. Spain report
refused during the period.
3.1. THE DECISION TO ISSUE

ho

urrenders had been

Spain's implementing legislation does not prescribe a fo y which decisions to apply

for the issue of EAWSs are to be taken, as a result of this, 1 les pertaining to the merits of
applying for domestic warrants? are applied by ana
In accordance with those practices, EAWs ma y the JA either on the application of a

prosecutor or, when appropriate?, may be d ficio by the Examining Magistrates

themselves. Spanish EAWs may each cove er of appropriate surrender offences.

Spain's 1,704 JAs are competent Vs and, by implication, each may reach a reasoned

decision as to the merits of su urse and proceed in accordance with regional variations. In
consequence the CA, in co its EAW partners, had played a role in seeking to
standardise EAW issue 1 irtue of the Prontuario and the EAW memorandum mentioned

in section 2.2 of this r

1 2005 - 6 notifications from 516 issued EAWSs. Year to June 2006 - 0 notifications from circa
250 EAWs issued.

See annex B and the caveats thereto.

3 As set out in Articles 489 to 501 of the Code of Criminal Procedure.

In accordance with standard domestic practices.
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3.2. VERIFYING THE POSSIBLE EXISTENCE OF MULTIPLE REQUESTS

Spanish authorities do not conduct enquiries of the International Police Cooperation Unit to
establish if domestic warrants or EAWs! have already been issued or are pending in respect of

requested persons.

Such checks are practically possible but it will be a matter for the appropriate domestic police force
to undertake if felt appropriate. The expert team were advised that the existence of current
proceedings would, in the normal course of events, be unlikely to have a practical impact on the

decision to apply for or issue an EAW.

3.3. THE COMPLETION OF THE FORMS/COURT PAPERS
The drafting of the EAW is a matter exclusively for the issuing J experts discussions
with the judges and with the General Council of the Judiciary j ar that differing levels of
exposure to EAW matters led to differing experiences of h a drafting exercise would
take. Time estimates ranged from a matter of hours in t conversant with the subject
matter, to one report of several days in respect of a J nter with the forms.
The expert team were of the view that in respect of ho felt that they would benefit from
assistance in respect of their early drafting exp
telephone the General Council of the Judiciary an consult the range of guides available in
nner (there was no prescription in this

regard) therefore received standardised advi atters of interpretive assistance and logistical

Given the latitude afforded to graphically dispersed issuing JA's it was also the case that

many sought guidance on pletion of the EAW from additional sources including:
e The Judicial Int operation Network
¢ Judicial Contact Po

e The Prontuario or other EAW guides in circulation

! Including Article 95 alerts and Interpol notices.
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Statutory guidance as to the content of the form is set out in a single Article of Spain's
implementing legislation!. The expert team noted that the form set out in the Annex to the FD was
identical to that appended to Spain's implementing legislation, notwithstanding the fact that certain
of the FD list offence categories have no equivalent in Spanish criminal law? or carry sentences of
less than 3 years®. The expert team confirmed that no EAWSs had been (or could be) issued by the

JA in respect of offences in these latter categories.

International arrest warrants (i.e. those SIS Alerts which predated the implementation of the EAW)
may be reissued as EAWs by the completion of the standard EAW form. To assist this process the

SIRENE bureau took the proactive approach of faxing a circular to all ig8tng JAs, together with

their corresponding SIS Alerts, informing them of this possibility. In ¢
2006: 1,298 of the 1,425 pre-existing SIS Alerts have been reissuéd'a

nce as at 8§ May
Vs. The conversion work

continues in respect of the 127 Alerts outstanding.

3.4. THE APPLICATION PARTIES/PROCESS \Q\

Spain's domestic criminal code provides that, once of the suspect is established, the

c
individual must be brought before an investigati %e and given the opportunity to
comment on the case against him. This manda ation arises prior to a formal charge

decision being recorded*.

In consequence therefore, in respect

formal charging of a requested p The experts were advised that Spain has experienced

/
challenge to its EAWs on the hatithey® fall outside the scope prescribed in Article 1
paragraph 1 of the FD (na t AW is a judicial decision issued by a MS.. for the
purposes of conducting i osecution....").

Vi' on requests, the raising of an EAW precedes the
S :

Article 3, Law 3/2003

Corruption - being too generic a term.

licit trafficking in endangered plant species - 2 years imprisonment.

However he may thereafter be tried in absentia if, after being heard, he absconds and the case
falls within the 2 year in absentia maximum sentencing limit.

That is to say prosecution warrants.

B W N =
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The expert team explored, in considerable detail, the timing of the charge decision and the
evidential and practical reality of the sequence of events which precede it. It became clear to the
team during the course of those exchanges that, subject to the mandatory production requirement set
out above, the charge decision would in each casel, de facto, have been taken by the Spanish
authorities prior to the issue of the EAW. Certain MSs whose criminal procedures did not follow
this model (most particularly the UK and Ireland, which share a common law jurisdiction) had, on
occasion, challenged the purpose of such prosecution based EAWs, and had sought to challenge the
validity of such EAWs on the basis that they fell outside of the permissible purpose of the

instrument i.e. that they were either fishing expeditions or evidentially premature.

As a matter of practice, each of Spain's JAs could issue an EAW, ei ir own motion or on

e identity of the requested person
e criminal file to the issuing JA,
ing the location of the requested

ut the identity of the suspect has been

the basis of an oral application of the prosecutor either:

o Where the investigation has formally been conclud

discovered. In such instances the prosecutor will f;
who may decide to issue the EAW and retain t

person., or

o Where the preliminary investigation is o

established and the decision to char cl ne. In such instances the file will have to be
reviewed in total by the issuing JA pri inal determination being made as to the
appropriateness of an EAW. T A, having issued an EAW, will then return the

criminal file to the prosec ot investigation may be progressed.

The issuing JA will review idering, inter alia, the sufficiency of the evidence,
international connectio

they may direct that ad %

EAW legislation has not beéh adequately adhered to?.

nnections or membership of an organised crime ring. Further,

enquiries be put in place where they feel that the remit of Spain’s

In respect of EAW or domestic proceedings.
2 Article 3, Law 3/2003 (Corresponding to Article 8 FD).
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3.5. TRANSLATION OF THE EAW

o In cases of direct transmission by the JA - it will be for the JA itself to outsource the required
translation exercise.

o In those cases (the majority) in which transmission is via the SIS system — the International
Police Cooperation Unit (the SIRENE bureau) will receive a copy EAW from the JA and, at
the same time as validating the insertion of the Alert, will send the A and M forms to the other
SIRENE bureaux together with the appropriate translation (usually English unless there is an
indication that the requested person is located in France when French! will be used). These
translations are undertaken by the in house SIRENE translation team.

. Interpol transmissions — the International Police Cooperation Uni again receive a copy

EAW and will undertake circulations by means of Red Notic s in one of the four

€I ol
T €0

atter. In such a case therefore they

Interpol languages?.
The expert team were advised that if SIRENE/Interpol w erial omissions on the
EAW, such as a missing date of birth, missing facts (eit nce or particularisation of the
degree of participation etc), they may be unable to consi

may return the file to the issuing JA for remedial a dertaken prior to progressing the

%&t transmit the EAW together with a

thin a specified but variable timetable. In cases

case.

When a requested person is located, the is
translation, into the appropriate official lan
of uncertainty translation time-limits ot ractical data may be clarified from a number of
sources, including the CA, REJ h tuario. In Madrid translation services were attached to

t
issuing judicial bodies in respget e/most frequently encountered languages but in the provinces

outsourcing via the Depart e was the only option available.
The Spanish authoriti utside Madrid reported that they experienced considerable
difficulties in respect of p on of language compliant EAWs in respect of those MSs who had

elected not to allow for the use of a vehicular language?.

1 The "unofficial translation" of the SIRENE forms.
French, English, Spanish and Arabic.
3 PL, CZ, SK and EL being the MSs cited.
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3.6.  TRANSMISSION OF THE EAW

Spain's implementing Law sets out a range of discretionary options available to its issuing JA in this
regard, although no direct provision for transmission via Eurojust or the EJN has been made. The
CA had not been designated to act as a transmission conduit! for EAWs, but it does operate so as to

provide practical assistance to its JAs, both at its own initiative and upon request.

Save for cases of direct transmission? EAWs will, as a matter of course, be circulated as follows:

. In respect of those MSs who participate in the SIS - the JA merely faxes a copy EAW to the

International Police Cooperation Unit (of which SIRENE is now posite part) with a

direction that an Article 95 Alert should be issued®. The origi mains in the court

file unless and until the requested person is arrested, at whi AW is translated in
accordance with the prevailing language regime and tra

1
keeping with the SIRENE manual4, SIS will include ertper MS for the same

‘\ IRENE workflow to be transmitted

o In respect of the 12 MSs not yet connect S JA will undertake the same exercise
but with the additional request that an In d Notice/diffusion be issued®. The degree of

diffusion will be determined by indi

e executing MS. In

individual and so subsequent Alerts are stored wi

in the case of a hit being registered by another

lack thereof) in respect of the locality of the
requested person. The Notice/diffusio g both as an EAW and an international request
for provisional arrest with a vi ition .
In such instances the issuing refain the original EAW pending the arrest of the requested

person, the International Palice Looperation Unit will therefore undertake its activities on the basis

of copy EAWs.

A discretionary competence established by Article 7 paragraph 2 of the FD.
In respect of which no statistics were available.

Article 6(2), Law 3/2003.

Article 107 of the SIRENE Convention.

Article 6(5), Law 3/2003.

In total 186 States are currently members of Interpol.

(= Y T P R S R
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. Direct transmission — Is permissible in cases where the requested persons location is already
established!, allowing the issuing JA to transmit the warrant directly to the executing JA or
CA as the case may be. The JA is at liberty to issue a SIS Alert or Notice/diffusion in addition

to undertaking direct transmission.

Practically speaking, in respect of selection of the mode of transmission, effective reliance was

placed upon the judgement and experience of the JA and the merits of the particular case in hand.

As noted, Spain's implementing legislation contains an express statutory provision? mandating that

N

importance of compliance with this obligation. Examples of t cluded:

Qh dicial Network on MLA,

diciary to all judges which, inter alia,

each JA transmit copies of all EAWs issued to the CA. This requiremeg not been undertaken in

respect of the 250 EAWs issued during the calendar year to June 2006 perts noted that the

CA and the Council of the Judiciary had gone to great lengths to css upon its JA the

o Making representations at the annual meeting of t

o Reiterating the obligation within the Prontuari
o The issuing of a detailed letter from the Couns

reminded them of this issuing requireme

3.7. ISSUES RAISED BY OR IN RELA
COMMUNICATION CHANNELS R

a Mannels of communication were initiated by the
S
ec

ECUTING MEMBER STATES AND THE
PON

Spain's practice was to reciproc
executing MS. Faxed comm re generally deemed to be adequate in standard cases with
personal interventions bec ary only in the more problematic cases.
The Spanish authoritie

number of EAWs files, the

d that they had encountered considerable difficulties in respect of a
ues from which could be exemplified by the following three examples

from which it was felt that lessons could be learned:

I Article 6(1), Law 3/2003
Article 7, Law 3/2003.
3 On 4 May 2006.
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o UK

The UK authorities have required that the Spanish authorities provide them with the following
heads of information:

o Investigation chronology so that the reason for passage of time could be assessed,

o  Confirmation (undertakings) that the EAW was for the purposes of a criminal prosecution.

e Jreland

In one problematic request to Ireland the Spanish authorities were required by the Irish CA and JA

to prepare S EAWs in respect of the same individual, requests for further information encompassed:

o confirmation that the street number preceded rather than followe eet address,
o confirmation (undertakings) that the requested person was to with the stated
offence,
S t

o confirmation as to why a single word was typed in lowe

ddress section of the

EAW whereas the translated version was all in lower£ase,
o copies of requests made by defence counsel enquigin the"facts and evidence of the stated

offence (requiring that responses be provided),

o confirmation concerning the objective compe issuing JA, and

o confirmation as to the appropriateness of| 1S icide investigative procedures.

o The Netherlands
Again in a single problematic case the follo uests for information were issued:
o Questions as to the facts,

o Questions aimed at establi d criminality of a list offence,
o Questions as to the Spa e of criminal procedure,
o Questions as to the p e,

o Confirmation tha

ities were comparable with the NL,
o The issue of an stating as follows "It expressly agrees that the procedures

provided for the la e executing MS will apply".
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The evaluation team established that it was Spain's practice to comply, if at all possible, with any
such requests, rather than to seek to challenge the validity of its basis!, although Spain considered
most such requests to be illegal, not compatible with the FD and entirely contrary the principle of

mutual recognition.

The expert team also noted that the Spanish authorities had experience of refusals to surrender
requested persons based upon domestically sanctioned grounds, not provided for by the FD. The
view was expressed that the wide degree of variance of refusal grounds made for a very uneven

playing field and one which could benefit internationally mobile criminals.

QLS FOR THE

f foreign MS nationals on 9
,a

3.8. LEGAL REGIME GOVERNING THE RETURN OF OWN
ENFORCEMENT OF A SENTENCE

The expert team were advised that Spain has requested the su

occasions, in only one instance did the surrender prove to bg pro Ithough the issues were
s:

within the executing State rather than within Spain's ow

% 5, paragraph 3 guarantees requested

o0 held dual German and Syrian nationality.

o In 8 such instances Spain was able to provide
without undue issue,

o The 9th case was that of Mamoun Darka
This exceptional case ultimately led g ab initio of Germany's executing

transposing legislation by its Constitu ourt?, 3,

Spain's authorities regard the FD f, ith the Article 5.3 guarantee, as sufficient legal basis
for the surrender and return o ationals. Their authorities do not rely upon the 1983 European
t d Persons.

Convention on the Transfe

Spain's CA was unable to cite any instance where any such requests were not able to be
complied with to the satisfaction of the executing MS.

2 Although an Article 5.3 guarantee was in fact also provided in that case.

3 The expert team note that the German Parliament has adopted a new act implementing the FD
(effective 2 August 2006).
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3.9. YOUTH SURRENDERS AND CORRESPONDING GUARANTEES

The age of criminal majority in Spain is 18, however in serious cases derogations may be made
between the ages of 14 and 18. In such cases the minor would be tried pursuant to The Criminal

Juveniles Act No. 5/2000 (as amended) i.e. outside of the normal domestic criminal process.

At this time Spain has not issued any EAWs in respect of individuals below the age of 18 and so

has no practical experience in this regard.

3.10. EVOLVING BEST PRACTICES

The Spanish authorities recognised that many of the requests for furthe rmation/clarification

which they had received fell squarely outside of the letter and spirit The view expressed

to the expert team was that each file was viewed by the Spanish crete consequences
and therefore they felt that it was incumbent upon them to tak approach as was

possible to affect the surrender of requested persons for tri n

N

or CA or, in cases where one is in

3.11. GENERAL COMMUNICATIONS WITH TH G MEMBER STATE

Concerning EAWs which have been transmitted di in's JAs, normally requests for
information are received directly from the exec
place, a liaison magistrate might be deployed a ediary. The Spanish authorities reported
that this latter course was perceived as ad ue to the smooth running of the surrender

process as a whole.

In other cases notification of arr , 1 ral, received by the International Police Cooperation
Unit, via its Interpol or SIRE ks.\‘The police authorities will then route the information to the
issuing JA by fax, indicati send a translated version within a designated timeframe.
The JA will take over r ity for the progression of the file from that point.

The experts were advise equests for information were normally received in the language of
the executing MS and that the JA was, via the translation services which it had reserved, responsible
for subsequent translation into Spanish and, following resolution, back into the original executing

MS language.
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As a general aside, Spanish prosecutors were of the view that systematic updating information on
the progress of the file! from the executing MS, currently absent, would enable them to more easily

manage trials, especially in the case of trials involving multiple defendants.

3.12. THE MECHANICS OF THE SURRENDER/TEMPORARY SURENDER

Given that 151 requested persons have been surrendered to Spain pursuant to EAW requests up
until June 20062, the units involved had had the opportunity to develop efficient and practical
processes and establish lines of communication with their justice counterparts abroad, together with

airport and airline staff.

Logistical requirements pertaining to surrenders (and temporary surte e undertaken by the

International Police Cooperation Unit.

The expert team were advised however that Spanish JAs wete' fi required to ask for

clarification of the period of time spent in detention, rat hatidetail being provided at the
time of surrender, as mandated by the FD?.

The experts noted that persons surrendered to S 1d; regardless of the issuing JA, be flown

directly to Madrid. There was no legal require this to be the case, rather it seemed that

procedures had grown around the former ice surrendered persons being produced before
the duty magistrate at the Plaza de Castillia n Madrid where an initial remand of up to 72
hours may be granted so that logisti angeéments may be put in place to have the surrendered

person transferred to the issuing

The Spanish CA was not aware Of a stances in which the executing JA was unable to effect the

required surrender withi ed 10 day time limit.

Following arrest.
2 2004 =43, 2005 = 56, June 2006 = 52.
3 FD Article 26 paragraph 2.
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3.13. THE MECHANICS OF THE SURRENDER IN RESPECT OF REQUESTED

PROPERTY/TIMELIMITS/GUARANTEES
The delivery of evidential items would as a matter of course accompany the surrender of the

requested person. Spain did not report any issues of note in this regard.

3.14. CONFLICT OF EAWS/EXTRADITION REQUESTS/ONWARD SURRENDER
Spain has yet to encounter the action taken by executing MSs in cases of conflicting requests related

to the same person.

3.15. EXPENSES

Spain reported no conflicts arising from the payment of expenses in

4. ORGANISATION AND PRACTICES - EXECUTIN STATE ROLE
ed with statistics for the

edias follows: A total of 341

During the course of the evaluation process the expert tea r
calendar year to 12 June 2006 by the CA which may be su ]
EAWSs had been received in respect of 311 requested pe .‘Frem this total Spain has undertaken
243 arrests, with 162 persons having been surrende rrenders having been refused.
4.1. RECEIPT PROCEDURES
in Madrid. Any EAW mistakenly forwarded

be passed forthwith to the National Court so

Spain's executing JA is the National High
to the CA or to any of the Audiencia Provin
that the execution process may be in central investigating Magistrates. This centralised
practice has been adopted to fost tion of legal and practical experience.
Spain's domestic practices eipt procedures closely follow the provisions set out in
Article 10 paragraph 4 at any secure mode of transmission capable of producing a
written record, in con ich its authenticity may be established, will be acceptable.

In respect of the initial notification procedures, the International Police Cooperation Unit will have
verified the forms before making an entry into the national system. If an arrest were to be
undertaken, the police inform the International Police Cooperation Unit whose SIRENE/Interpol
units would transmit the notification of the arrest to the issuing MS. Spain’s JA would also be

advised at that time.
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A and M forms will be concurrently transmitted to the arresting Spanish police force by fax so that

they can urgently prepare reports for their JAs consideration at the first hearing of the matter.

Spain's executing JA is under a statutory obligation! to notify the CA, as promptly as possible, of all
EAWSs received for execution.

4.2. THE FORM OF THE WARRANT AND REVIEW PROCEDURES

The majority of Spain's EAW receipts are via the SIS. The police operatives do not form part of
Spain's JA, however it is they who perform the initial scrutiny of the Alert and they who may, of
their own initiative, issue validity flags in respect of what they consider to be clear grounds,

examples of which were given as follows:

. Where requisite forms have not been received,
o Where the A form contains material omissions preventi , such as failing to
detail the time/place of commission of the offence or e'of participation,
o Where the EAW is for a minor (aged 18 or less).
The expert team were advised that such flags will r%\ce until such time as the issuing
e omi

bureau has provided the necessary data to corr on and, as a matter of practice, such

communications would normally be conducted ish. The view of the International Police
Cooperation Unit was that the categories t above must be based at the issuing office or

the Alert could not have been validated in t nstance.

Substantive flagging would not Nin respect of own nationals but, in such a case, and in
et
p

other cases of doubt, the JA phoned? to seek direction as to whether a flag were
required whilst further inf rovided. The team were advised that the matter would be

temporarily flagged whi were clarified.

1 Article 10(3), Law 3/2003.
2 GSM numbers of all of Spain’s JAs are retained and accessible at the International Police
Cooperation Unit.
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The expert team noted that the 6 Investigating Magistrates of the CPIMC and the 18 judges sitting
in the Criminal Division of the National High Court work together to formulate standard practices
and to develop consistency of decision taking at all levels of surrender. They confirmed to the team

that they responded regularly to police requests for clarification in this regard.

When matters of special relevance occur, Spain's executing JA meets together in a plenary session
(resulting in “non judicial rulings™) to determine what they consider to be the most legally
appropriate course. Pursuant to one such plenary it was determined that validity flags should be

issued in respect of German requests for the return of Spanish nationals. This decision followed the

hic@any’s transposing

In respect of Interpol receipts from the 12 EU MSs not currentl§i , Red Notices/diffusions

ati cifically the judicial
cooperation unit of the Interpol Office!). Such receipts wi e mail or by fax. Once again the
desk operatives will perform a cursory review of matt, r\\ g

. The attachment of any fingerprints referr

ruling of the German Constitutional Court on the 18 July 2005 by w

legislation was voided ab initio.

are transmitted directly to the International Police Cooper

o The completion of mandatory fields.

The SIRENE and Interpol desks liaise in r all EAW based entries to avoid duplication of

work in terms of the electronic datab eviews, which are actioned as soon as a domestic file is

registered.

4.3. REQUESTS AND
INFORMATION/,

O REQUESTS, FOR FURTHER
ION
Notification of the arr

or SIRENE. Thereafter ¢

ucsted persons will as a matter of course be transmitted via Interpol
nications on the file, including the outcome of the surrender
decision, will generally be notified via the executing JA (but the use of the International Police

Cooperation Unit will be retained as appropriate).

1 International Police Cooperation Unit.
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The experts noted that in respect of the majority of the cases before them the JA were united and
clear in the purpose and scope of the Article 2 FD list and affirmed that there would be no
evidential enquiry into the facts whatsoever. The JA however exhibited signs of division when the
debate turned to the treatment of (currently theoretical) cases of EAWs which may allege murder in
instances of, say, abortion. In such cases certain judges indicated that such an enquiry might be

conducted in accordance with the rule of double criminality.

The nature of the debate was such that the judges indicated that, should such an example in fact
arise, a non judicial plenary would likely be convened so that agreement could be reached and a

reasoned and unified approach presented to issuing MSs.

In addition to faxed communications, Spain made good use of its

K

presented a very favourable assessment of their added value 1
understanding of factual communications and issue resolution

\ ormally be undertaken.

The expert team noted that the General Counci h iary also reported that they received

n Magistrates and

facilitating
Recourse to communications via Eurojust or the EJN

approaches from issuing MSs in respect of req arify procedural issues/guarantees arising
in respect of Spain's role as an executing h ch information was generic in nature

assistance could be provided but referral to as frequently the more appropriate course.

4.4. INVESTIGATIONS CON VE LOCATION OF THE REQUESTED PERSON

The International Police Coo t was the lead agency tasked with this function. Data
notified on each A form re er targeted or diffused) was processed against information
in Spain's Perpol!, Ade tiary and other databases, to seek to locate the whereabouts of
the requested person. ch'searches yielded hits, a geographically convenient police unit

would be dispatched to ¢ the arrest pursuant to the EAW/Alert.

Perpol - Spain's national wanted person database.
Adexttra - Spain's database on foreign nationals who have applied for Spanish documentation
(e.g. visa's) and detail of those individuals who have been turned back at the borders.
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In respect of EAWs transmitted via Interpol the warrant detail would be opened as a file in Interpol
and tracking and cross checking carried out across the same databases!. Should a hit transpire the

same course of action would be undertaken as above.

In cases where non targeted EAWs/Alerts are received and no database hits are triggered, the detail
would remain live in the various systems to facilitate the potential apprehension of the requested

person at a border crossing or during an ordinary ad hoc control.

4.5. CIRCULATION PROCEDURES

The International Police Cooperation has access to national data bas tains one specialist

unit for the location of fugitives; this unit co-works with local po 1 quired.

Interpol EAW files are circulated domestically by means offan a entry in the national alerts
database (the BDSN), where it can be consulted by the
autonomous police forces, each of whom is empower \

person come to light.

e civil guard or the various

ke an arrest should the requested

4.6. ARREST PROCEDURES/FIRST HEA
Save as in those cases where specialist tac eq ents present themselves, arrests of requested
persons may be made by any police officer e basis of an EAW, SIS Alert, Interpol Red
Notice or diffusion. At a pre-arrest s ice are at liberty to approach a prosecutor for advice
on the file, this advice will be op iven and, although prosecutors are not JAs, this
course is adopted on the basis est police activity falls outside of the EAW procedures
prescribed in Spain’s impl
Once an arrest has be

n, the detained person is afforded all of the guarantees available

to a domestic suspect in ance with the rules of Spain's Criminal Procedure Act?.

1 EAWs received by direct transmission would also be directed to this route by the JA.

2 Article 13(1), Law 3/2003.
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Within 72 hours of arrest the person must be placed under judicial supervision, that is to say
physically be brought before a Magistrate at the Central Investigating Magistrates' Court in
Madrid"? to be advised (once more) of the existence and content of the EAW and of his right to give

irrevocable consent? to surrender and specialty.

The expert team noted that, due to the geographical size of Spain it was theoretically possible that,
police authorities arresting requested persons in specific locations* might not be in a position to
comply with this specific temporal requirement. They noted however that every effort was
undertaken to avoid breaching this fundamental principle of Spain’s domestic procedure. The

issuing JAs interviewed confirmed that the residual power to task the and in stead of the

executing JAs (where such a course was unavoidable) had been deplo outset of the

implementation of the EAW. However it was now largely redun e proved logistical

st will liaise with the

During the intervening period of (up to) 72 hours the arres
International Police Cooperation Unit to create a d \ ntation to the court at the first

ossii‘r

sertions as to identity?,

efficiencies.

hearing; that dossier will comprise:

. A police report of the arrest, including p
. The SIS/Interpol Notice/diffusion w 1 d the arrest,
. A declaration that the requested perso ovided with his rights on arrest®,

o A declaration that the requeste SO s provided with detail of the existence and content

of the EAW,

) A declaration that the r %son was provided with an opportunity to provide a
statement in respect AW,

1 Article 13(2), Law 3.

The judiciary however retain a rarely used discretionary power to issue a request to a regional
judge to undertake the first hearing, thus legitimising the detention, if the distances involved
are so great as to defeat the 72 hour limit.

However the JA confirmed to the expert team that in one instance where consent was found
not to be real the requested person was permitted to withdraw consent.

Most specifically the Balearic or Canary islands.

The team were advised that in circumstances of doubt an officer from the issuing MS would
be required to attend Spain to verify identity.

6 Article 520 of Criminal Procedure Act.
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Spain's implementing legislation requires! that at the first hearing before the CPIC the requested
person is advised by the JA of the existence and content of the EAW, in addition to the possibility
of providing irrevocable consent to the surrender (the investigating Magistrate will hear from
counsel for the requested person? and a public prosecutor with the assistance of interpretation if
deemed necessary by the court). The expert team noted that as a matter of practice, that is to say
without good reason to the contrary, this first hearing would be joined with the substantive

surrender hearing®. In real terms therefore the hearing could proceed in one of two ways:

. In consent cases - The court will hear from the defence and from the prosecutor to confirm
that there are no grounds on which the surrender should properly fused. Thereafter the
fact of the consent is examined by the judge (to ensure that th ces are understood)
prior to the consent being recorded and signed by the requ he clerk of the court,
the public prosecutor and the judge. If appropriate, renu\ of'the rule of specialty is set

out in the same document.

Within 10 days of consent having been given in this ejudge will proceed to issue a writ of

surrender which itself is to be effected within 10 d al lies from such a writ*. The expert

team were advised that in the circumstances of e verage time between the signing of
consent form and the physical surrender itself e region of 14 days. In reality therefore, the
e

g

expert team noted that many such surrend

ed prior to receipt of the original/translated

EAWS,
o In non consent cases - The il representations as to the grounds for refusal or for
conditions to be attache in theése representations may be raised by the defence or by the

public prosecutor).

Article 13, Law 3/2003.

The requested person is entitled to legal representation by counsel of his choice.
Article 14, Law 3/2003.

Save for appeals to Spain's Constitutional Court.

On occasion surrender was effected in less than 24 hours.

N A W N =
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If matters before the court require evidence not yet available, the JA is empowered to adjourn the
hearing of the case until such a date as it may specify’. In their discussions with the JA and with the
defence, the expert team were advised that such applications for further time were in reality highly

infrequent.

Once the investigating magistrate has sufficient information to consider the issue of surrender
(including the original and translated EAW) he will forward the criminal file to the CDNHC?,
summarising his findings and setting out a reasoned recommendation as to the proper course.

. In either circumstance, in those instances in which the EAW doesg ontain the mandatory

information required by Spanish law?, the JA retains a statuto ation to adjourn the case
(of its own motion or on an application of the parties) and

information as may be required from the issuing JA to p ider the case.

The issue of bail/preventative detention is also re-exam

ine e first hearing. However, whereas it
is true that there is constitutional precedent confirmi ds in custody should be the
exception rather than the rule (with other non custo eing deployed in the alternative as
appropriate*), the expert team noted that, as a ice, such detention seemed to be
deemed necessary in all EAW cases. The team at the Spanish implementing legislation
contained express provision that, in additi 0 bail considerations, the judges must also be
mindful of "the goal of ensuring execution ropean (Arrest) Warrant"s.

\GVbail decision is subject to appeal to the Criminal

Once determined within the EA

Division of the National Cou

The court is under a statutory duty to respect the surrender timetable prescribed in Article
14(2) of Law3/2003.

Located within the same court building.

Article 3, Law 3/2003.

Such as regular reporting to the judicial authorities, the provision of surety and the like.
Article 17(2), Law 3/2003, referring to Article 12 of the FD.

Article 17(4), Law 3/2003.

A U A W N
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4.7. THE SURRENDER DECISION

4.7.1.1n cases in which irrevocable consent is given at the first hearing, the writ of surrender will be

issued by a single Magistrate of the CPIC, see the procedure at 4.6.

4.7.2. In cases in which irrevocable consent is not given at the first hearing, the criminal file
containing the findings of the investigating magistrate!, which summarises the proceedings before
him and his determination of the issues, will be passed to a 3 judge tribunal sitting at the Criminal
Division of the National High Court. It is this tribunal who will, within a period of 60 days (from
arrest) reach a final surrender decision? on the face of the papers. The court retains a discretion to

call for clarification of such issues as may be deemed appropriate.

The expert team were advised that, although there is no statutory 0 , a practice has

evolved whereby defence advocates may submit substantive wiitt ntations to the JA prior
to the determination of the issue. Where such representation$ ar ey are considered by the
court in the interests of justice. Should surrender be ord coutt will issue a writ of surrender

(the writ may not be the subject of appeal3) 4.
% guarantees® (and to make any surrender

unishable by a custodial life sentence/lifetime

4.7.3. In either instance the Spanish JA's are obld

conditional on receipt of such guarantees) whe

o The offence on which the EAW was
detention order. In which case
that the requested person

. Where the requested pe nish national, in which case surrender will be dependent

on the receipt of an accordance with Article 5.3 of the FD.

Which must contain the translated EAW, even if that was not available at the oral hearing.
Article 19(3), Law 3/2003.

Save for appeals to Spain's Constitutional Court.

During which time the requested person will as a general rule be the subject of preventive
detention.

S Article 11(1)(2), Law 3/2003.

AW N =
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The defence bar confirmed that steps to satisfy these Article 11! guarantees were undertaken by the

court of its own motion.

They also noted that where a final decision in respect of surrender could not be made in accordance
with these time limits, it will be for the JA itself to communicate both the fact and the reasons for

the breach to Eurojust.

4.8. REFUSALS TO SURRENDER
Surrender may be refused on application of defence or of the prosecutor or on the motion of the JA

itself.

The experts were advised that the refusal to surrender the reques occurred in 12

Country Number
Germany The requested person_be nish national 2
(reciprocity reintro
Constitutional Cou
Lithuania and Germany No double cri i ces not listed in 2
Article 2 of th ork Decision)
France, Italy and Portugal Sentence 4
France Double jeo 1
France e guarantees sought 1
Lithuania and Portugal ce with the minimum sentence 2

During the course of the ev isit Spain's Constitutional Court delivered a judgement

confirming that a fres d in respect of a pre-existing extradition request (which had been

rejected on the basis of ity) did not offend the rule against double jeopardy.

! Law 3/2003.
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The team were advised by the Spanish authorities that the legal basis for the reintroduction of the
rule of reciprocity arose from paragraph 3 of the transitional provisions appended to Spain's

implementing legislation!.

The expert team note that the German Parliament adopted a new act implementing the FD, effective
2 August 2006, and were subsequently advised by the Spanish authorities that a German EAW was
received one day after that Act came into force. That request was processed in accordance with

standard EAW practices without the need for a further plenary to be convened.

4.9. APPEALS PROCEDURES AND THE IMPACT ON TIME-LI

No right of appeal lies from a writ of surrender. There remains the p owever that an

appeal will lie to Spain's Constitutional Court on the grounds of 1 nt of the

fundamental rights of the requested person?.

In such cases it would be possible for the Constitutional order a stay of surrender, pending
the hearing of the case in accordance with Article 54 work Law on the Constitutional
Court (on the basis that the surrender itself would defeatsthe purposes of the appeal).

\4

1ded by the Audiencia Nacional of one case

The expert team noted that a concrete example
in which the issue of (irrevocable) consen § ined by the court and found to have been

provided on an unsafe basis. In that case th on that inadequate translation had resulted in

V d not be rebutted.
re e a divergence of views as between the police

¢ existence of the attempts made by requested persons for a

the procurement of the consent to su

The team also noted that ther
authorities and the executi

writ of Habeus Corpus.

"The provisions of this Act shall apply only to MSs that have notified the General Secretariat
of the Council and the Commission of the EU of the text and entry into force of the provisions
transposing into their national law the obligations imposed on them under (the FD)... Until
that time, current provisions on extradition shall continue to apply to the other MSs until the
date when those MSs apply their provisions transposing the FD."

2 A right reinforced in Spain's Constitutional Court ruling 339/2005.
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The police authorities reporting that requested person frequently make (universally unsuccessful)
telephone applications for leave to the JA from the airport, whereas the members of the JA itself
(being the arbiters of any such applications) reported that such applications were infrequent and,
given that the requested persons would be at all times under judicial supervision (of the JA), such

applications would be misconceived.

The CA conceded that no statistical data existed in this regard. It was clear that no surrenders have

been prevented on this basis.

Spain's implementing legislation! stipulates that surrender must be effe save for the

intervention of humanitarian factors) within 10 days of the final surte
comply with this provision (without prior judicial approval) wou
requested person?, although the team noted that any such rele d A6t prevent a bar to the

4.10. OWN NATIONAL AND YOUTH ARREST A %NDER ISSUES
Spain takes the FD itself as its legal basis for the sufte panish nationals and considers that
placing reliance on the 1983 Convention on the lffansfe

FD?3.

ision. Failure to

e release of the

execution of a subsequent EAW based surrender.

urrendered Persons is contrary to the

Spain has some difficulties in accepting tha Ss rely on the 1983 European Convention,

which in turn draws the executive in ion making and logistical processes. The expert
team noted that the Spanish auth S er the involvement of a governmental procedure to be
at odds with the judicialisatio e surrender process, the letter and the spirit of the FD and an

impediment to compliance e -limits set down by the FD.

! Articles 20(1), Law 3/2003.

2 Article 20(4), Law 3/2003.

In that it re-introduces a governmental procedure to what is otherwise an exercise in judicial
cooperation, based on mutual recognition.
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Although there had been no cases in which the surrender of a minor had been sought by an issuing
MS, the experts observed that there was a degree of uncertainty as to the precise procedures to be
adopted in respect of persons aged between 14 and 18 years old! (18 being the stated age of
criminal responsibility). The untested view was that in respect of EAW offences alleged against
minors between those ages, Spain would refuse surrender but would instead invite the submission
of an evidential package from the issuing MS, sufficient to proceed with the prosecution on Spanish

territory.

4.11. SPECIALTY

Spain's implementing legislation provides? that, absent notification ma the General Secretariat

pursuant to Article 27 paragraph 1 of the FD, the rule of specialty wi

t , or
d by Spain's executing JA.

30 days from receipt, and consent

xceptions to this rule

include cases where:

. The conditions set out in Article 27 paragraph 3 of

o Such permission is requested by the issuing MS a

The executing JA must determine any such request
must be given if the requested offence were on 1 ain's EAW law applies, save for those

instances in which Spain's own statutory guara e into play*.

As stated, waiver of specialty may of cours e by the requested person himself.

4.12. ONWARD SURRENDE NON

Should Spain receive a reque surrender it would expect that that request should
originate from the issuing id the proceedings. However, in the one case experienced to

date, Spain was in fact the MS desiring the onward surrender. The issue proved not
to be problematic in t referred the matter to the issuing MS for initial consideration.

! The Criminal Juveniles Act No. 5/2000 (as amended).

2 Article 24(3), Law 3/2003.

3 As reiterated by Article 24 (4), Law 3/2003.

4 Article 11(1)(2), Law 3/2003.
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A request for onward extradition to a non EU State would be determined in accordance with such

relevant bilateral or multilateral Conventions as were appropriate!.

4.13. AD HOC ISSUES SURROUNDING UNDERTAKINGS

As a matter of course Spain will receive undertakings via the same receipt channels as were used in
the transmission of the EAW and, whereas they have no cause for concern, it was noted that
verification that undertakings had been complied with would only be undertaken in those countries

where Spain had a liaison magistrate.

4.14. ARTICLE 32 EXPERIENCES

The expert team noted that Spain had received several extradition re the Czech Republic

which, at that time, had provided that it would extend the tempor: rticle 32 to its
activities as an issuing State. In those cases, although arrests wxe the basis of the
extradition request, the Czech Republic's inability to provi x AWs within the
timeframe permitted by Spain's implementing Law meant e Spanish authorities had no option

but to release requested persons.

The expert team noted however that the issues erni e transitional provisions of Article 32
FD, as between Spain and Czech authorities, be historical by virtue of the enactment by
the Czech Republic of a statutory amend

2006, by which the Czech Republic confi

Non and after that date, irrespective of the date of the
alleged offence (save fo leing CZ nationals, in respect of whom the acts alleged
were committed beft vembe
. from that date it wi

date of the alleg e.

plementing legislation effective 1 July

. it will accept and act on E

r 2004) and,

ests for surrenders in the form of an EAW, irrespective of the

1 Article 28(2), Law 3/2003.
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4.15. TEMPORARY/CONDITIONAL SURRENDER

The experts noted that Spain has a body of practical experience! of temporary surrenders made
pursuant to their EAW legislation?. In such cases the JA has surrendered the requested person
subject to temporal and other pertinent conditions as agreed between the two interested JAs. The

expert team were advised that no practical difficulties have been experienced in this regard.

4.16. THE MECHANICS OF SURRENDER (INCLUDING TEMPORARY AND
CONDITIONAL SURRENDER) OF REQUESTED PERSONS
Although the release of a requested person is mandated by Spain's implementing legislation in cases

where the 10 day surrender deadline is breached there is provision® for to extend that limit

from 10 to 20 days in circumstances beyond the control of issuing o MSs, or further still
if humanitarian grounds present themselves.
The expert team noted that the Spanish authorities were un e definitive statistics

to pro
t f

concerning the number of instances in which Spain's 10 the surrender was breached.

However the police authorities advised that for reaso i logistics the 10 day limit is
regularly exceeded, but that extensions of time had ed for on the basis of justified

applications.

4.17. THE MECHANICS OF THE SU
PROPERTY/TIMELIMITS/GUARA

REQUESTED

As with the surrender of requested p issues are managed by the Interpol section of the

gTION REQUESTS

EAWS (no such conflicts had arisen at the time of the

s, t

International Police Cooperation lematic issues were reported to the expert team.

4.18. CONFLICT OF EA

N

This decision would be ba on a combination of factors such as the relative seriousness of the

In cases of conflict betw;

evaluation visit) Spai JA would be competent* to determine the issue of precedence.

offences, whether the matters are conviction or prosecution based and the dates of the requests®.

16 cases, all of which were between France and Spain.
Article 16, Law 3/2003.

Article 16(2), Law 3/2003.

Article 23(1), Law 3/2003.

Eurojust may also be consulted if deemed appropriate.

N A W N =
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In respect of conflicts between EAW and extradition requests, the JA would adjourn proceedings
and refer the matter to the CA. Thereafter the CA would consider the facts and submit a proposal as
to precedence to Spain's Council of Ministers for a decision to be reached!. This decision would be

notified to the Spanish JA who would enforce the direction. Spain has experienced such procedures:

o In a case in which overlapping requests had been received in respect of a Dutch national from
the USA (prosecution case) and the NL (conviction case) in which the extradition request was
prioritised?.

. In a case in which overlapping requests had been received from Belgium and Serbia

r murder. Surrender

Montenegro, in which a Serbian national was requested by Belgi
was ordered and then postponed on receipt of an extradition r Serbia Montenegro
by the Council of Ministers. The latter case was also approyed, but ity was afforded to
the EAW because of potential issues which may have ari g the surrender of an
own national from Serbia Montenegro. The Spanish ted with some concern that
the Belgian authorities refused to undertake that t uent surrender to Serbia
Montenegro form part of the terms of the initialsu
. In a case in which overlapping requests had from France and Italy, in which, on
the facts of the case, precedence was affo to
4.19. EXPENSES
Article 4 of Spain's implementing legislatio s the provisions set out in Article 30 of the FD.

The Spanish authorities were content'that m s relating to expenses were being properly

discharged by its EAW partners. 0
5. TRAINING PROVIS%

A range of training opti to EAW practitioners were outlined to the evaluation team by

the Spanish authoritie

o The Centre for Legal Studies in conjunction with Spanish police hosted the first International

Seminar on the EAW in Madrid in April 2004,

1 Article 23(2), Law 3/2003.
2 The EAW was subsequently withdrawn by the NL.
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. The General Council of the Judiciary hosts an annual European forum within which the EAW
forms a distinct module,

o The AG's Office provides ongoing (annual) training for prosecutors in respect of EAW and
MLA practices,

o EAW specific training courses for prosecutors and judicial bodies are organised and executed
in the provinces by REJUE on an ad hoc basis,

. The International Police Cooperation Unit conducts decentralised training and promotion
exercises encompassing EAW practices at local police centres.

The expert team noted that many of Spain's training activities adopt a 1 disciplinary approach to

EAW issues focussing where possible on practical issues such as: n of best practices,

transmission options, language regimes, arrangements for tempo

N

vers issues and practices both as

r and temporal

deadlines pertaining to Articles 23 and 27 of the FD.

The CA also convenes periodical meetings of a workin f Spanish EAW experts chaired by

the Head of the Sub Directorate-General for Internati ooperation. Attendees include
representatives of the AG's Office, the General Coungi udiciary, prosecutors, senior judges
and the Police International Cooperation Unit. de

issuing and executing MS so that trends may b ed and best practices formulated and

disseminated to judicial cooperation netw

d
The following staff who work in the v at various levels are provided with ongoing

ributed across Spain.

training:

o Staff at the CA recei ing'1h English and in French.

. Magistrates' worki 1d (most specifically the contact points for the Spanish and

European Judici ks) may avail themselves of English, French or German training.

o EAW operative sta e International Police Cooperation Unit (recruited in part for
linguistic abilities in any event) are eligible for annual English courses.

o Plans are afoot to commence English language training as part of a dedicated training

programme for prosecutors.
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The Spanish Bar Association also provides informal advice based training courses to EAW
practitioners in Madrid (being the seat of the executing JA) and promotes attendance at appropriate
conferences on the topic. The experts noted that defence advocates were able to undertake this work

without being required to attend mandatory training provision.

6. DEFENCE PERSPECTIVES

The expert team were able to meet with 3 representatives of the Spanish Bar Association who,
between them, had had personal conduct of 18 EAW cases before the Audencia Nacional. The
representatives had engaged in prior discussions with their EAW colleagues and by so doing

brought experience of a far greater number of surrenders to the table.

Notwithstanding the scope of this experience the advocates inter d that they were not

aware of any cases in which bail had been granted to a reques the executing JA in
EAW proceedings. They were of the clear view that this w been their collective
experience had the offences alleged been comparable do
The expert team were advised that the requested pe o legal representation arises in
advance of the first judicial hearing! however, hich requested persons are processed
by the Spanish police and transited to Madrid, at in real terms the provision of such advice
takes place in the holding cells of the JA s the first hearing. It was the consensus view
of the association that this speed coupled w nditions in the cell areas made the development
of a rapport with their clients more d as such meant that the taking of full instructions
was hampered?.

The team were also advise nstraints meant that it was of paramount importance that
the interpreters were of d and, additionally, were familiar with the terminology and
procedures deployed i . The defence reported that these high standards were not always

in evidence.

As per domestic criminal proceedings.
2 The parties separated by mesh divides whilst in the holding cells.
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The point was raised that on occasion the prosecution had refused them access to the EAW case file
so that the defence were in effect forced to advise on the basis of orally reported facts. This
assertion was put to the JA later during the visit and was denied in clear and express terms. The JA
stated that proceedings were frequently put back to allow for the provision of copy documents to the
defence and further, noted that it was not uncommon for the same advocate to represent the

requested person whilst in initial police detention as well as before the JA.

The rates of remuneration awarded were said to be equivalent to those granted during the previous
extradition regime and, even though cases were progressed without the necessary legal aid means
testing always having been undertaken (by virtue of time pressures), t ipt of appropriate

payment under the scheme! was not said to be an issue.

The defence confirmed that the court moved of its own motio refArticle 11 guarantees from
the issuing MS. ‘

In many cases? the defence bar accepted that consent wa ing once the requested persons
had received a full explanation of the EAW. None entatives present had sought to
adjourn the hearing on the basis of seeking to p, c dence before the court?.

7. CONCLUSIONS

7.1 General conclusions

7.1.1. The expert team wish to express their t s to the Spanish authorities for the willing
cooperation provided during the et evaluation visit. The open and candid manner in

which EAW related topics we

ic and discussed contributed in no small way to the

completeness of the evalu

\,

! Administered by the Ministry of Justice.
Estimated as being circa 70%.
3 Article 14(2), Law 3/2003.
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7.1.2. The experts noted the manner in which Spain's implementing legislation had adhered very
closely to both the letter and spirit of the FD and in consequence by the priority that was afforded
by way of example, to FD time limits and to the precise grounds on which any surrender may be
refused. This implementation should in itself be considered an example of best practice for other

Member States of the EU.

7.1.3.Evidence of Spain's positive approach to the direct transposition of the FD was reflected in
very clear terms by the available statistics. The team noted that during the calendar year to June
2006, 98.8% of EAWs considered by Spain's JA had resulted in the surrender of the requested

person being ordered!.

7.1.4. Although there was no evidence to suggest failings of the ¢

I ational Police
x was the view of the
professionals who worked with these documents on a dail that'it would be "quicker and more
helpful to replace forms A and M (in addition to any Nd
1

form for SIRENE bureaux use, such a replacement

s, the expert team
felt that there was some merit in reiterating the plea received

Cooperation Unit concerning the current format of the A a

uired as back up) with a single
esigned to contain all of the

information set out in a properly constituted E

7.2 Conclusions in respect of Spain's ac

VY

The expert team noted that dusi e course of the evaluation visit itself the Spanish authorities
n

issuing Member State

7.2.1. Issues
7.2.1.1. Statistics

were in difficulty in produ ody of EAW statistics.

Notwithstanding clea ection? and regular oral and written reminders from the CA and
the General Council of th
of issued EAWs to the CA. During the calendar year to 16 June 2006, none of the 250 EAWs issued
had been submitted to the CA (during 2005 the CA received 6 from 516 EAWs).

ciary, Spain's diverse issuing JAs were clearly not forwarding copies

3 surrenders having been refused from a total of 243 recorded EAW based arrests.
2 Article 7, Law 3/2003.
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The experts were concerned that this left the CA unable to satisfy its duty as custodian of Spain's
statistical records and prevented it from performing any effective quality control/standardisation
reviews on the drafting styles of over 1,700 individual courts across the territory of Spain. In this
regard the team note the necessary caveats made by the CA and appended to the statistics at

ANNEX A of this report.
The team were of the view that the statutory requirement was clear and understood but that JAs
considered this to be an administrative task rather than a judicial one and so afforded it minimal

priority.

7.2.1.2. Translation deadlines

Outside of Madrid, where linguistic resources were more abund rrent arrangements

for the provision of language compliant EAWs were such tha agencies retained by the
provincial administrations found it difficult to deliver EA (even in respect of the
frequently encountered languages) in less than 10 days. ert team were advised that this
issue was exacerbated in respect of those MSs which ha o provision for the use of a

vehicular language or which had stipulated short deliv, lines for receipt of language

compliant EAWs.
To circumvent the potential release of re

Spanish authorities demonstrated that they o to extraordinary lengths, one example being

nv S to deliver an original translation required to

iew that the wide divergence of time-limits! between MSs

s on the basis of missed deadlines the

given of a police officer flying to a

extend detention.

The Spanish authorities e

added unnecessarily to y of the surrender process.

1 From 48 hours to 40 days.
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7.2.1.3.  Clarity of domestic criminal processes to foreign MSs
Examples were submitted to the expert team of situations in which executing MSs had been unclear
as to the basis for the issue of Spanish EAWs in several prosecution cases. In consequence some

proceedings had become unduly protracted.

That confusion stemmed from marked divergences in Criminal Procedures between the MSs. The
Spanish Criminal Procedure Act stipulates that every suspect in prospective criminal proceedings
must be brought before a court and provided with the opportunity to comment on the allegations
they face prior to the final decision on charge being made. As a result of this terminology,

challenges have been raised on the basis that Spanish prosecution EA | outside the scope of

Article 1 paragraph 1 in that they could not, at the time of issue, be ''fa

this%point in some depth with the

poses of conducting

a criminal prosecution...". The arguments alleged that such Spa uld only have been

issued prior to that formal decision having been handed down

The expert team reviewed one such material case! and e
Spanish Authorities who were able to state the position 1 d unambiguous terms, namely
that the opportunity to comment on the case prior t decision being handed down, arises

only after the evidential hurdle has been passe t e decision, although not pronounced,

will be the self evident outcome of the evidenc ase. The Spanish Authorities reported that

the issue of an EAW as a fishing expediti rmissible?.

7.2.1.4.  Pragmatic approach to r sts for further information

On the evidence presented, the s ed Spain's view that it had exhibited "remarkable

patience in overcoming form. culties raised by executing JAs". Spain considered that the

overarching objective of th€ pr: s the surrender of the requested person, where that was the

appropriate course. In panish JAs rarely challenged requests as being contrary to the
1

FD or the spirit of m recognition, although they thought this was a fact.

1 In which the terminology deployed in the EAW stated it to be in respect of “Writ of [DATE],
enquiry number [123]”.
2 Article 5(1), Law 3/2003.
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The diverse practices of executing MSs in respect of raising points for clarification without first
seeming to consider the merits or legal basis of the instrument were clearly causing delays and
frustrations amongst practitioners. One prosecutor described their experiences in this regard as

having to deal with a "barrage of diverse obstacles impeding surrender".

7.2.1.5. Early requests for the submission of original EAWs

The Spanish authorities noted that certain MSs! require the provision of the original EAW prior to
the commencement of substantive tracing work (for example undertaking hit/no hit database
searches) on the requested person. The Spanish authorities expressed concern that such requests

did not fit with the letter of the FD and, practically, that such demands to recognise the

burdens which these requirements place on other MSs. Spain was u neral terms, to

comply with such requests by virtue of the simple logistical fact that, sho requested person be
located in a different MS in respect of a general diffusion, the gsi would likely be

unavailable to be submitted to the correct executing MS wi able timeframe.

sons
suing JA and despite the range of

airlines and routes operating to and within Spainf the Vast majority of requested persons surrendered

7.2.1.6. Internal coordination - the situation of su
The expert team noted that, irrespective of the loca
to Spain would be transported ( by the Spanish ies) to Madrid, even where arrests were

made in the area of Spain’s borders with

Once in Madrid they would be rema in dy for a period of up to 72 hours by a duty

magistrate sitting at the 24 hour eing collected by officers from the geographical area

,b

in which the issuing JA was si

This practice seemed to m to introduce an unnecessary procedural step in the process

which protracted mat n'‘one interpretation, prevented the requested person from receiving
early legal advice pertine e EAW file, which would not be available in its entirety at that

remand hearing?.

1 Notably the UK, who have no access to the SIS at this time.
2 Although certain core documents could be faxed by the issuing JA if the remanding judge so
directed.
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Further, it seemed to be a process which had developed as a matter of custom and practice rather

than as a result of any overarching legal or practical imperatives.

7.2.1.7.  Information concerning the duration of detention of surrendered persons.

The expert team noted that Spanish issuing JAs reported that there were regular examples of
surrenders taking place in which the requirements of the FD! to advise the issuing MS, at the time
of surrender, of the total period of detention had not been adhered to. The issuing JAs reported that,

subsequent to discovery, these problems had been resolved with little formality or delay.
The expert team considered that detention periods were of critical impg ¢ to any detained
person and to the proper administration of justice and as such satisfact % is obligation
deserved to be addressed as a matter of priority.

722 Good practices ‘\

constantly updated with relevant

7.2.2.1 The Prontuario
The prontuario is a core document which, in electr:
law and practice across a range of judicial topi 1 ractitioners have the ability to access

this work and as such the expert team felt that elpful tool, when utilised, in bringing a

degree of standardisation to any EAW sys e tralised or decentralised.

7.2.2.2.  Legal basis for the surre nationals
Spain considers that the FD? itse fficient legal basis for the surrender of requested
persons and as such they held that it was inappropriate to seek to rely on the 1983
Convention on the Transfe Persons in respect of the return of executing MS nationals
for the service of sente
The expert team noted th Spanish authorities consider the involvement of a governmental

procedure as being at odds with the judicialisation of the surrender process and an impediment to

compliance with the stringent time-limits set down by the FD.

1 Per FD Article 26 paragraph 2.
2 In conjunction with the guarantees provided for by the FD.
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Further, reliance on the FD as the legal basis of surrender endows upon Spain the ability to provide
FD Article 5.3 guarantees without the need to attach potentially problematic caveats concerning the
consent of the requested person or in regard to potential issues arising from the re-application of the

test of double criminality.

7.3 Conclusions in respect of Spain’s activities as an executing Member State

7.3.1. Issues

7.3.1.1Review of incoming Alerts by non JAs

The expert team noted that operatives at the International Police Coope Unit perform an initial

scrutiny of all Alerts on the system and are empowered, of their ow o issue validity flags

which remain in force until formal issues, such as material omissi ike, are resolved. The
team noted that in respect of matters considered by the operati al in nature were at
liberty to contact their JA directly for guidance by telepho n such cases temporary
flags would have been registered in the intervening peri
The team appreciated that the International Police Unit viewed such actions as
pragmatic and of assistance to the ultimate surr ; however they were of the view that
non judicial interventions were clearly contrar and, in consequence of the very direct
transposition undertaken by Spain, were a tsi the scope of Spain’s implementing

legislation.
responsible for inputting alerts and notices should be

It seemed to the expert team that 0
at liberty to advise their own i JAS\(prior to entry of the alert) if key elements of the EAW?
were absent, so as to impr:

requests for further info )

of alerts in circulation and reduce the potential for later

The GSM numbers of the executing JAs being readily available to desk officers.
2 Per FD Article 8.
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7.3.1.2.  Variable standards of translation and interpretative provision

The expert team noted the uniform view of the defence regarding the inadequacy of specialist
linguistic provision available to clients appearing before the JA. The technical nature of EAW
proceedings, coupled with strictly enforced time limits demands a higher standard than was stated
to be presently available. Some weight was given to this argument by the JA themselves who
confirmed that they had given leave on one occasion for the irrevocable consent given by a
requested person to be reviewed in answer to a plea that the consent had not been genuine,
expressly by virtue of the quality of the interpretation at court.

The defence advanced the credible view that, because of the importancg e first hearing before

CPIMC! and because of the specific and technical language used in su gs, requested

persons were entitled to a level of interpretation over and above t
7.3.1.3. Treatment of minors
The team noted that at the time of the evaluation visit Spai n
of minors and, in consequence, procedures in this re &

and 18 was that no surrender may be

ot'received any EAWs in respect

untested.

The statutory position? in respect of youths age
ordered. In such cases the Spanish JAs would ¢ submission of trial evidence by the issuing
MS and proceed to hear and sentence the tically. The experts felt that this reflected
Spain’s proactive approach to dealing with d persons but were unclear as to how this would
function, for example, in the case of finked prosecutions, that is to say as between minors and

adults.

7.3.1.4. Reciprocity

b

The expert team noted t ecuting JA had convened a plenary session to agree upon their

combined approach to voiding ab initio of its implementing legislation®. This plenary
held that the principle of ocity should be (re)applied in respect of own national cases between

the two MSs.

Being the only oral hearing afforded the requested person prior to the surrender decision
being reached.

Criminal Juveniles Act, Law 5/2000 as amended.

3 Arising from the facts of the Darkanzanli case.
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The team were advised that Spain’s domestic legislation provided an adequate legal basis for the
reintroduction of this principle! and, whereas they would not wish to debate the proper construction
of Spanish law, they were of the view that the principle of the reintroduction of the former

reciprocity rules was not foreseen in the FD.

It is also worthy of note that immediately? following the implementation of amending German law

on this matter, Spain’s JA reverted to its former position without formality.
7.3.1.5.  Examination of the positive list

The expert team engaged in an involved debate with various members ain’s executing JA in
respect of the positive list offences.

It was clear that double criminality has been effectively aboli

S thabin the main no issue
would be raised in respect of the list of 32 offences. The te hewever that in a small number
of (currently theoretical) cases, such as the receipt of E ging murder in the ethically

as to how they would in reality

difficult areas of abortion or euthanasia, the JA was itselfdiy1

proceed.

The JA being centrally located in one court bu owever agree that if such an instance
presented itself it was likely that a further d be convened so that the views of each
member of the JA could be considered befo were taken.

The team wished to underline th. e ial enquiries behind specific list offences were based

S
on theoretical examples and reeognised the effective manner in which EAWs were and are

progressed through the Sp

\,

1 Paragraph 3 of the transitional provisions reproduced at footnote 1 at page 31 of this report.
2 Within a period of 48 hours.

system.
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7.3.2 Good Practice

7.3.2.1. Adherence to FD time limits

The expert team were impressed by the direct nature of the transpositional legislation put in place
by Spain and also by the strict adherence to these rules as applied by the JA. They were of the view
that each stage of the surrender process was scrutinised in terms of merit but with an overarching

view as to the status of temporal compliance.

7.3.2.2.  Flexibility in consent cases
The experts noted that issuing MSs were required to provide language compliant EAWs to the

Spanish executing JA within 40 days of the requested person being plagé@munder judicial

supervision. Failure to comply would result in the release of a reque without further
precautionary measures being applied. However in consent cases n, and frequently
were, undertaken on the basis of the documentation available e first hearing within 72

hours of the arrest.
8. RECOMMENDATIONS
8.1 RECOMMENDATIONS FOR SPAIN
8.1.1 As issuing Member State
e

Recommendation 1 — That measures are put in ensure uniform compliance, by Spain’s
issuing JAs, of their statutory duty to prov ith copies of all EAWs issued and

transmitted. (See 7.2.1.1).

Recommendation 2 — That consi 10 ven by the Spanish authorities to the preparation of a

form of words/brief explanato 0 um to expressly confirm, for the benefit of executing
MSs (in particular commo s) that prosecution decisions have de facto been reached in
respect of all EAW prosg sts, but that before such a decision can formally be taken, the

Spanish Procedural C& the hearing of the person. (See 7.2.1.3).

Recommendation 3 — That the Spanish authorities reappraise the current practice of causing all
requested persons to be transported to Madrid rather than directly to the locality of the issuing JA
itself. (See 7.2.1.6).
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8.1.2 As executing Member State
Recommendation 4 — To ensure that measures are put in place to ensure that only judicial scrutiny
results in flagging or a request for further information being raised in respect of EAWs received via

the International Police Cooperation Unit. (See 7.3.1.1).

Recommendation 5 — To examine the quality of linguistic provision available to requested persons
and their legal advisors before the executing JA and to take such remedial action as may be
required. (See 7.3.1.2).

Recommendation 6 — To update the Fiche Francaise, ensuring that gr arity is expressed in

respect of the procedures which may be adopted in the case of EAWs ing minors. (See

7.3.1.3)
8.2 RECOMMENDATIONS FOR CERTAIN OTHE STATES
(0)

Recommendation 7 — To consider measures which woul r increased flexibility in respect

of the temporal provision of language compliant EAWs.(See 1.2).

Recommendation 8 — That a review be conduct propriate domestic authorities, to assess

the content of requests for supplementary info ansmitted to issuing MSs. The authorities
should then assess whether those requests 11 ithin the remit of (a) domestic legislation
and/or (b) the FD. (See 7.2.1.4).

Recommendation 9 — That those uire receipt of original EAWs prior to commencing

substantive tracing work in regpectiof réquested persons reconsider those demands in light of the
difficulties caused to issui

options. (See 7.2.1.5).

ely upon SIS and Interpol as their primary transmission

Recommendation 10 — T re that all surrenders are accompanied by a package of clear and

express information detailing any period of detention served in the executing MS. (See 7.2.1.7).
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8.3 RECOMMENDATIONS TO THE EUROPEAN UNION

Recommendation 11 - To discuss the merits of adopting a core of vehicular languages in EAW
matters, so as to alleviate foreseeable conflicts in the provision of language compliant

documentation. (See 7.2.1.2).

Recommendation 12 - To discuss how best the definitions of the Article 2 paragraph 2 FD list
offences may be further harmonised. (See 7.3.1.5).

Recommendation 13 - To afford priority to work on an instrument so as to avoid the use of the 1983

Convention on the Transfer of Sentenced Persons. (See 7.2.2.2).
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ANNEX A

EAWSs: INCOMING/ 2006
Country Number Reception of

of cases Arrest EAW by CA Granted Refused  Surrender
ALEMANIA 2 2 0 2 0 2
AUSTRIA 7 6 0 4 1 3
BELGICA 43 36 0 34 0 26
DINAMARCA 0 2
ESLOVENIA 0 1
ESTONIA 0 2
FINLANDIA 0 3
FRANCIA 0 46
GRECIA 0 0
HOLANDA 0 2
HUNGRIA 0 4
IRLANDA 0 1
ITALIA 0 22
LITUANIA 1 10
POLONIA 1 17
PORTUGAL 0 8
REINO UNIDO 0 11
REPUBLICA
CHECA 0 :
SUECIA 1 1 0 1 0 1
UNION EUROPEA 3 0 0 0 0 0
TOTALES 341 243 3 205 3 162
Persons sought: 311
5085/07 AS/Ild 51
ANNEX A DG H2 RESTREINT UE EN

www.parlament.gv.at



https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=8363&code1=RAT&code2=&gruppen=Link:5085/07;Nr:5085;Year:07&comp=5085%7C2007%7C

RESTREINT UE

The possible inconsistencies between the number of cases (i.e. EAWs) and arrests, and the number of

decisions/surrenders may result from to the following circumstances:

- Supplementary EAWSs related to the same person.

- Supplementary EAWs which refer to a previous extradition request.

- The person sought is serving a sentence in the executing country and surrender is granted but
postponed.

- The person sought is a national of the executing country, and surrender is not effected.

- There are multiple EAWs which refer to the same person and facts (so there may be 2 cases,
but just 1 decision and surrender).

- The issuing country withdraws its request, before or after a final d:ision is taken.
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EAWs: OUTGOING/ 2005

Reception

Number of
Country Arrest of EAW  Granted Refused  Surrender

cases

by CA

ALEMANIA 10 7 1 4 1 4
AUSTRIA 7 4 0 6 0 6
BELGICA 5 3 0 4 0 4
ESLOVENIA 0 1
ESTONIA 0 0
FRANCIA 1 20
GRAN BRETANA 0 0
GRECIA 0 1
HOLANDA 0 2
HUNGRIA 0 4
ITALIA 0 2
PORTUGAL 0 6
REINO UNIDO 0 4
SUECIA 0 1
EUROPEAN
UNION (COUNTRY
UNKNOW OR NOT 0 3
SPECIFIED)
TOTALES 516 71 6 55 2 58

Persons sought: 498
The possible inconsistencies between the number of cases (i.e. EAWSs) and arrests, and the number of

decisions/surrenders may result from the following circumstances:
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Supplementary EAWs related to the same person.

- Supplementary EAWs which refer to a previous extradition request.

- The person sought is serving a sentence in the executing country and surrender is granted but
postponed.

- The person sought is a national of the executing country, and surrender is not effected.

- There are multiple EAWs which refer to the same person and facts (so there may be 2 cases,
but just 1 decision and surrender).

- The issuing country withdraws its request, before or after a final decision is taken.
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EAWs: OUTGOING/ 2006

Country Number Reception of
of cases Arrest EAW by CA Granted Refused  Surrender

ALEMANIA 2 1 0 1 0 1
AUSTRIA 9 3 0 2 0 4
BELGICA 1 0 0 0 0 0
FINLANDIA 2 1 0 0 0 0
FRANCIA 22 0 8
HOLANDA 4 0 1
HUNGRIA 1 0 1
ITALIA 4 0 0
POLONIA 2 0 2
PORTUGAL 11 0 5
UNION EUROPEA 192 0 0
TOTALES 250 0 22

Persons sought: 243

The possible inconsistencies between t ber of cases (i.e. EAWSs) and arrests, and the number of
fr

decisions/surrenders may re following circumstances:

- Supplementary to the same person.

- Supplementary ich refer to a previous extradition request.

- The person sought ing a sentence in the executing country and surrender is granted but
postponed.

- The person sought is a national of the executing country, and surrender is not effected.

- There are multiple EAWs which refer to the same person and facts (so there may be 2 cases,
but just 1 decision and surrender).

- The issuing country withdraws its request, before or after a final decision is taken.
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EAWSs: INCOMING/ 2005
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Country Number Reception of

of cases Arrest EAW by CA Granted Refused  Surrender
ALEMANIA 110 88 4 73 3 65
AUSTRIA 14 11 0 12 0 10
BELGICA 48 41 1 42 0 36
CHIPRE 0 1
DINAMARCA 0 2
ESLOVAQUIA 0 3
ESTONIA 0 1
FINLANDIA 0 7
FRANCIA 5 103
GRECIA 0 0
HOLANDA 0 20
HUNGRIA 0 4
ITALIA 1 43
LETONIA 0 2
LITUANIA 2 45
POLONIA 0 13
PORTUGAL 6 33
REINO UNIDO 0 29
REPUBLICA
CHECA 0 ’
SUECIA 4 4 0 4 0 4
UNION EUROPEA 2 0 0 0 0 0
TOTALES 653 515 17 456 17 423
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Persons sought: 613

The possible inconsistencies between the number of cases (i.e. EAWSs) and arrests, and the number of

decisions/surrenders may result from the following circumstances:

- Supplementary EAWs related to the same person.

- Supplementary EAWs which refer to a previous extradition request.

- The person sought is serving a sentence in the executing country and surrender is granted but
postponed.

- The person sought is a national of the executing country, and surr

- There are multiple EAWs which refer to the same person and fa,
but just 1 decision and surrender).

- The issuing country withdraws its request, before or after a

er is not effected.
here may be 2 cases,

is taken.
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PROHIBITIONS ON SURRENDER

ANNEX B

Statutory Reference Précis Corresponding FD Article
Article 12(1)(a) Double jeopardy. Article 3.2
Article 12(1)(b) Age of criminal responsibility Article 3.3
Article 12(1)(c) Pardon granted pursuant to Spanish law Article 3.1

Article 12(2)(a)

where jurisdiction shared.

Lack of double criminality in respect of
non list offences.

Article 12(2)(b)

Domestic prosecution in respect of same
acts.

Article 12(2)(c)

Where a non suit judgement has b
issued in Spain for the same acts

ed.l

4.2

icle 4.3

Article 12(2)(d) Finally judged by a MS. Article 4.3

Article 12(2)(e) Finally judged by a third Article 4.5

Article 12(2)(f) Article 5.3 guarantee Article 4.6

Article 12(2)(g) Domestic jurisdicti Article 4.7.a

Article 12(2)(h) Offences outside o itory of the Article 4.7.b

issuing MS

Article 12(2)(i) ed in Spain if Article 4.4
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RESTREINT UE
ANNEX C

PROGRAMME OF VISIT
Monday, 26 June 2006

09H30-  Ministry of Justice: Welcome of the Evaluation Team.

- Report on the implementation of the Framework Decision on the EAW.
- General explanation on the competent authorities and procedure for the issuing and
execution of EAW in Spain.
- Statistics on the practical application of the FD since 1 January 2004.
11H30-  Coffee break

12H00- Visit to the headquarters of the Investigating Courts of Madrid. Interview with
different issuing judicial authorities.

14H30 Lunch.

16H30 Visit to the headquarters of the Audiencia Nacionalf 'k iew with the Central
Investigating Magistrates, as major issuing judicial aut %

18H30 End of day.

Tuesday, 27 June 2006.

09H30 Visit to the headquarters of the Sirene Offic ernational Police Cooperation Unit).
- Report on the procedure for the trans f EAW through the SIS.

- Execution of EAW introduced in
submission to the competent judi

1
1
- The surrender of the person.
1S.

14H30 Lunch at the Canteen of UCOPOLIS he
16H30 Visit to the National Bar As i0 terview with defence lawyers on the

procedure of execution of EA

18H30 End of day.
Wednesday 28 June 2006 v

09H30 Visit to the Audiencia executing judicial authority for Spain.
s Office at the Audiencia Nacional and with the
ice. The role of the Public Prosecutor in the execution

The detention of the person and

0se

Antidrug Prosgcutor’s
procedure.

- Interview entral Investigating Magistrates. The consent of the person.

Intervie ntral Criminal Court. The decision on the surrender of the

perso ied to the decision.
14H30 End of visi
P.M. Flight to Mal

The competences of the Audiencia Nacional fall within the realm of terrorism and organised
crime, and thus, are utterly international oriented. A great proportion of the AEW issued in
Spain come from this judicial authority.
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Thursday 29 June 2006

10HO00 Visit to the Provincial Court (Audiencia Provincial) of Malaga.
- Report on the experience as issuing judicial authorities.
- Interview with Public Prosecutors: the role of the Public Prosecutor in the issuing

procedure.
- Interview with judicial authorities: problems encountered in the execution of EAWs
by other Member States.
14HO00 Lunch at Club Mediterraneo.
P.M. Flight back to Madrid.
Friday 30 June 2006
AM. Meeting at Ministry of Justice. Meeting of the expert tea
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LIST OF PERSONS INTERVIEWED

Ministry of Justice:

Ana Gallego,Deputy Director for International Legal Cooperation.
Isabel Vevia, Assistant Deputy Director.

Antonio Romero, Head of Unit for Extraditions and EAW.
Santiago Hernandez, Head of Section.

Investigating Courts of Madrid

Eloy Velasco, Instruction Judge n° 24 in Madrid.
Hermenegildo Barrera, Instruction Judge n°® 13 in Madrid.
Javier Ballesteros, Instruction Judge n°® 46 in Madrid.

Superior Council of the Judiciary: Q
Francisco de Jorge Mesas, Adviser at the Superior Council of ciary.
Agustin Azparren de Lucas, Member of the Superior Counci 1ary.

Sirene Office:

Francisco Aranda, Head of the International Police ion Unit.
Julian Sanchez, Interpol.

José Maria Garcia, Sirene.

Madrid Bar Association:

Valentin Sebastian Chena, Attorney.

Enrique Romero Portilla, Attorney

José Valero Alarcon, Attorney

Ramon Villota Coullaut, Attorney. V

Criminal Court:

Nacional.

Carlos Divar, President of i
the, Criminal Court of the AN.

Javier G. Bermudez, Presid
4 Magistrates of the Cri of the AN.
Javier Zaragoza, Chie tor of the AN.
Juan A. G. Jabaloy, Pro at the AN.

Provincial Court, Malaga:

Francisco Arroyo, President of the Audiencia Provincial of Malaga.
Fernando Martinez, Instruction Judge n°7 in Sevilla.
Francisco J. Villarejo, Prosecutor at the AP Malaga.
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ANNEX E
LIST OF ABBREVIATIONS/GLOSSARY OF TERMS
ACRONYM ENGLISH EXPLANATION
ABBREVIATION
TERM
BDSN National police alerts database
CA Central Authority
CDNHC The Criminal Division of the National High
Court
CPIMC The Central Prelimina
Magistrates' Court
EAW
EJN
FD
JA
MLA
REJUE of Public Prosecutors for
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