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FOR CORE INTERNATIONAL CRIMESIN THE EU

AN ASSESSMENT OF THE STRATEGY OF THE GENOCIDE NETWORK TO COMBAT IMPUNITY FOR
THE CRIME OF GENOCIDE, CRIMES AGAINST HUMANITY AND WAR CRIMESWITHINTHE
EU ANDITS MEMBER STATES

THE HAGUE, MAY 2022

9673/22 SChj 2
ANNEX JAI2 EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=102650&code1=RAT&code2=&gruppen=Link:9673/22;Nr:9673;Year:22&comp=9673%7C2022%7C

The Genocide Network

The European network of contact points in respect of persons responsible for genocide, crimes
against humanity and war crimes (the Genocide Network) was established by the Council of the
European Union in 2002 to ensure close cooperation hetween national authorities in
investigating and prosecuting the crime of genocide, crimes against humanity and war crimes.
The Genocide Network facilitates exchange of information among practitioners, encourages
cooperation between national authorities in Member States, and provides a forum for sharing
knowledge and best practices. The Genocide Networkis supported in its work by its Secretariat,
based at the European Union Agency for Criminal Justice Cooperation (Eurojust) in The Hague,
the Netherlands.

Eurojust helps prosecutors and judicial authorities solve some of Europe’s most serious and
complex crimes. Eurojust’s work enables EU Member Statesto decide on common strategies and
to build synergiesthatdrive concrete operational results.

This report has been prepared by the Genocide Network Secretariat and is meant solely for
information purposes.

Forfurther information, please contact:

Genocide Network Secretariat

Eurojust

Email: GenocideNetworkSecretariat @eurojust.europa.eu
Website: https://www.eurojust.europa.eu/genocide-network
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1. Executive summary

On1July2022,the International Criminal Courtwill celebrate its 20th anniversary. Twenty
years ago, the Rome Statute reaffirmed thatit is the duty of every state to exercise its criminal
jurisdiction over those responsible for core international crimes - the crime of genocide, crimes
against humanity and war crimes. The European network of contact points in respect of persons
responsible for genocide, crimes against humanity and war crimes (the Genocide Network],
hosted by the European Union Agency for Criminal Justice Cooperation (Eurojust), was created
precisely tohelp Member Statesfulfil this duty, thus supporting the principle of complementarity.

In recent years, several conflicts and situations of massive human rights violations -
including in Belarus, Irag, Libya and Syria, to name a few - have attracted attention from the
public and the international community, in part because of the violence of the conflicts, and in
part owing to their geographical proximity to the EU and direct impact on refugee flows. Asa
result, victims, civil society and the publichave actively scrutinised MemberStates’ efforts Lo fight
againstimpunity.

At the time of publication of this report, the EU and its Member States are facing a crisis
unparalleledsince the entry into force of the Rome Statute, The Russian invasion of Ukraine and
alleged core international crimes committed in that context have sparked many simultaneous
initiatives to promote accountability, including theopeningofinvestigationsin 11 Member States.
The situation will undoubtedly test the EU and its Member States’ readiness to tackle core
international crimes committed on a large scale. The EU will also need to take a leading role in
coordinating the actions of numerousstakeholders.

Thankfully, the EU accountability landscape is not the same as it was 20 years ago. As a
result of tireless efforts led by national authorities and their partners- the Genocide Network,
Eurojust, the European Union Agency for Law Enforcement Cooperation (Europol), international
organisations and civil society actors - significant progress has been achieved and that must be
recognised.

Specialised investigative and prosecution units established in some Member States have been
increasingly successful in bringing cases to trial and securing convictions for core international
crimes, in some instances cumulatively with interlinked crimes and offences, such as terrorism.
National authorities have also developed their expertise and had recourse to new investigative
and judicial cooperation tools, for instance by opening structural investigations into large-scale
crimes and forming joint investigation teams. Moreover, cooperation with international courts
and novel investigative mechanisms (the International Criminal Court; the United Nations
International, Impartialand Independent Mechanism; andthe United Nations Investigative Team
to Promote Accountability for Crimes Committed by Da’esh / Islamic State in Iragand the Levant)
hasbeen greatly reinforced, with a notable push forward resulting from the conflictsin Iraq and
Syria. States have been able to react quickly to developing situations and gather evidence from
various sources (e.g. battlefield information and open source information). In that regard, the
cooperation with Eurojust, Europolandthe Genocide Network has helped move these challenging
investigations forward. More generally, there is greater awareness of core international crimes
among practitioners and EU decision-makers, and the topic seems firmly set to remain on the
political agenda for the foreseeable future.

Despite great strides forward, national authorities still find core international crimes
particularly complex toinvestigate and prosecute. In some Member States, legislative gaps hinder
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the full prosecution of crimes, the exercise of extraterritorial (universal) jurisdiction, or
international judicial cooperation or mutual legal assistance. The establishment of national
specialised units or nomination of dedicated staffremains limited. Even where specialised units
exist, financial, technical and human resources are lacking to effectively address an ever-
increasing and complex caseload. Some key activities, such as outreach to affected communities,
cannot be prioritised. Nationalauthoritiesmay also face challengesin fostering cooperation with
numerous civil society actors. Limitations to the mandates of Eurojust and Europol also affect
their cooperation with important stakeholders, including international organisations and civil
society organisations. Finally, the protection of victims and witnesses remains an important
concern for prosecution services.

Using observations collected by the Genocide Network Secretariat from Genocide Network
member and observer states, this report engages in a stocktaking exercise. Looking back at
recommendations listed in the 2014 strategy of the Genocide Network to combat impunity for
the crime of genocide, crimes against humanity and war crimes within the EU and its Member
States, the report highlights both achievementsand shortcomings of the EU judicial response to
core international crimes. The report demonstrates that, while capacity to investigate and
prosecute these cases has significantly increased at institutional and national levels, capacities
remain uneven among Member Statesand capacity buildingis needed.

Based on thereport, the Genocide Network will launch an internal consultation and set up
a working group tasked with formulating an updated set ofrecommendations. The objective is to
define a new strategy in support of the EU’s and Member States’ renewed commitment to
combating impunity for the crime of genocide, crimes against humanity and war crimes.
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2. Introduction

2.1. Background

On 1 July 2022, the International Criminal Court (ICC), the first permanent international
criminal justice institution, will celebrate the 20thanniversary ofthe entry into force of the Rome
Statute. Twenty years ago, its preamble stated that it is the duty of every state to exercise its
criminal jurisdiction over those responsible for the unimaginable atrocities that constitute core
international crimes - the crime of genocide, crimes against humanity and war crimes.

In echo to the principle of complementarity embedded in the Rome Statute, in June 2002
the Council of the European Union adopted Council Decision 2002 /494 /[HA () establishing a
European network of contact points in respect of persons responsible for genocide, crimes
against humanity and war crimes (Genocide Network). This decision pointed out that [t]he
successful outcome of effective investigation and prosecution of such crimes at national level
depends to a high degree on close cooperation between the various authorities involved in
combating them’,and highlighted that ‘[c]lose cooperation will be enhancedifthe Member States
make provision for direct communication between centralised, specialised contact points’.

Since then, the Genocide Network, now hosted by the European Union Agency for Criminal
Justice Cooperation (Eurojust), has played 'a crucial role in ensuring accountability within EU
borders” () for core international crimes. The Genocide Network offers a model cooperation
forum where the main accountability stakeholders- national prosecutors, investigators, mutual
legal assistance officers of EU Member States and ObserverStates, theICC, Eurojust, the European
Union Agency for Law Enforcement Cooperation (Europol), United Nations (UN) investigative
mechanisms and civil society - interact to support each other and share knowledge and best
practices. Since 2011, the Genocide Network has been supported in its work by the Genocide
Network Secretariat (7).

InOctober 2014, the Genocide Networkadopted the strategy of the EU Genocide Network
tocombat impunity for the crime of genocide, crimes against humanity and war crimes within the
European Union and its Member States [the Strategy).(*) The Strategy laid down a
comprehensive set of recommendations that EU institutions and Member States should
implement in order to support national authorities in combating impunity. In 2015, the Council

of the EU endorsed the Strategy and renewed the EU's commitment tofighting impunity for core
international crimes [¢).

The accountability landscape has dramatically changed since the adoption of the Strategy.
In particular, the caseload related tocore international crimeshasincreased significantly across
the EU. In 2021, 3 171 cases were ongoing across all Member States - with 1 547 new cases
opened that year - which represents a 44 % increase in new cases since 2016 (Figure 1), These

" Council of the EU, Council Decision 2002/494/1HA of 13 lune 2002 setting up a European network of contact paints in respect of
persons responsible for genocide, crimes against humanity and war ciimes, GIL 167, 26.6.2002, p. 1. In 2003, the Council adopted
Council Decision 2003/335/JHA to complement this framework. See Councll Decision 2003/335/IHA of & May 2003 on the
investigation and prosecution of genocide, crimes against humanity and war crimes.

6] See Curopean Parliament {Subcommittee on Human Rights), Stote of play of existing instruments for combating impunity for
intemational crimes, 2020, p, 29.

& The Genocide Network Secrelaral was established in July 2011 pursuant to Art 25a of Council Decision 2009/426/IHA on the
strengthening of Curojust and amending Council Decision 2002/187/JHA setting up Eurojust with a view to reinforce the fight against
serious crime, Decision 2009,/426/IHA was implicitly repealed by Art. 48{2) of Regulation {EU) 2018/1727 of 14 November 2018 on
the Eurcpean Union Agency for Criminal Justice Cooperation {Eurajust), and replacing and repealing Council Decision 2002/187/1HA
{0JL295, 21.11.2018, p. 138), whichindicates thalthe Secetarial forms parl of the staff of Curgjust and functions as a separate uniL

' See Genocide Network Secretariat, Condusions of the 17th meeting of the Curvpean Network of Contact Points for investigation and
prosecution of genocide, crimes against humanity and war crimes, The Hague, 2014,

4] Council of the EU, Council conclusions on strengthening the fight against impunity for the cime of genccide, cimes against humanity
and war crimes within the EU and its Member States, Document 15584/2/14, Luxembourg, 2014,
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cases concern widely diverse geographical situations, encompassing, inter alia, Afghanistan,
Belarus, the Central African Republic, China, Céte d'Ivoire, the Democratic Republicofthe Congo,
The Gambia, Iraq, Liberia, Libya, Rwanda, Sierra Leone, Sri Lanka, Syria, Uganda and Ukraine. As
well as cases based on universal jurisdiction, Member States, in particular Croatia, Poland and
Romania, continued toinvestigate core international crimes committed in their territories.

Figure 1. Core international crime cases in the EU, 2016-2021

7000

6000

2016 2017 2018 2019 2020 2021

500

(=]

400

[=]

3001

o

200

(=]

100

=

W Pending or ongoing cases W Resolved or closed cases W New cases

Thisgrowing trend led to heightened publicand mediaattention, with a particular focus on
recent conflict situations (in Libya, Syria, Ukraine and northern Iraq). Since February 2022, the
violent conflictin Ukraine and alleged war crimes and crimes against humanity committed in that
context have sparked a whole newset of initiatives to promote accountability. As a result, victims,
civil society and the public at large are actively scrutinising Member States’ efforts to ensure
accountability.

2.2, Scope and purpose

In this evolving and extremely current context, the Genocide Network Secretariat has
undertaken an assessmentofthe implementation of the Strategy by EU institutionsand Member
States. This report does not aim to provide a new set of recommendations; instead, it
reflects on major achievements and remaining shortcomings. Furthermore, the report does
not pretend to present an exhaustive overview ofall existing instruments for combating im punity
within the EU; rather, it focuses on the recommendationsinitially listed in the Strategy (¢).

As a follow-up to this stocktaking exercise, the Genocide Network Secretariat plans to

launch a consultation within the network and set up a working group composed of contact points
that will be tasked with formulatingan updated set of recommendations for the new Strategy.

The findings in this report are based on multiple sources, including, predominantly,
observations collected from Genocide Network contact points by the Secretariat through written
questionnaires and discussions held during the plenary Genocide Network meetings ("), and
institutional reports and open source information.

{9 Foran extensive and more glohal overview on that topic, please see Curopean Parliament {Subcommittee on Human Rights), State of
ploy of existing instruments for comboting impunity for int tional crimes, 2022,

{7 Multiple questionnaires were dreulated in 2016, 2017, 2018, 2021 and 2022,
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This report is solely meant for information purposes. With regard to references to any
crimes or offences allegedly committed by an individual or group, the Genocide Network
Secretariat reaffirms that any person charged by national or international authorities is

presumed innocent until proven guilty. Therefore, the Secretariat and Eurojust do not provide
opinions on these cases.

3. Remaining gaps in legislation forinvestigation, prosecution and mutual legal assistance

3.1. Incomplete implementation ofRome Statute crimes and universal jurisdiction

The ability of national authorities to successfully investigate and prosecute core
international crimes depends on the comprehensive integration ofinternational obligations into
national law, This is particularly essential for defining crimes contained in the Rome Statute of
theICC,

Although 20 years have elapsed since the entry into force of the Rome Statute, as of May
2022, thenationallegislations oftwo Member States (*) donot provide definitions for some of the
crimes or are not fully compatible with the Rome Statute. Nevertheless, some progresshasbeen
made since the adoption of the Strategy, with the definition of crimesagainst humanity included
in the Austrian penal codein 2015.

Besides defining the crimes, adopting legislation that supports the exercise of universal or
extraterritorial jurisdiction is another key element for the successful prosecution of core
international crimes. At the time of writing, 24 Member States (*) can exercise universal or
extraterritorial jurisdiction in relation to core international crimes committed abroad, including
by third-country nationals (). However in most countriesthe exercise of universal jurisdiction is
limited by a number of conditions, including (i) the presence or residence of a suspect on the
territory of the State; (ii) the double criminality principle;and (iii) prior government approval,

Despite those limitations, universal jurisdiction cases have significantly increased over the
last few years and are currently ongoing in at least 11 Member States(+). With rapid
developments takingplace in relation totheconflictin Ukraine at the time of writing, this number
is expected to grow substantially in the coming months and years.

However, legal obstacles created by certain national legislations pose a significant risk to
the fight against impunity, even in States that have fully implemented the Rome Statute. Under
French law, for example,in order to prosecute foreign perpetrators residing on French territory
for crimesagainst humanity or war crimes, the condition of 'double criminality’ must be fulfilled.
This means that (i) the suspect must be a national of a State Party to the Rome Statute; (ii) the
crime must have been committed on the territory of a State party; or (iii) the offences must be
punishable under the law of the State where they were committed. In a decision issued on
24 November 2021, the French high court (Cour de cassation) found that this condition was not
fulfilled in a Syrian case, since Syrianlaw does not provide for an offence comparable to crimes

{ Denmark and Italy have defined the crime of genocide, but not war crimes and crimes against humanity. Cfforts are currently ongeing
in Italy tofully integrate Rome Statute crimes.

™ Belgium, Bulgaria, Czechia, Denmark, Germany, Estonia, Ireland, Greece, Spain, France, Croatia, Italy, Cyprus, latvia, Lithuania,
Hungary, the Netherands, Austria, Poland, Portugal, Slovenia, Slovakia, Finland and Sweden. Luxembourg, Malta and Romania ca nnot
exarcise universal jurisdiction in relation to core international crimes.

{*) 2021 and 2022 questionnaires,

{*}  See TRIAL Intermational, Universal Jturisdiction Annual Review 2022, Geneva, 2022, and recent announcements of multiple
investipations in relation to Ukraine.
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against humanity as defined under French law (). Owing to a ripple effect, this decision may
jeopardise anumberofongoing proceedings in France, anda legislative reform could be required
for cases to move forward. On 9 February 2022, the French Ministry of Foreign Affairs and
Ministry of Justice indicated this decision is likely to be re-examined, and stated that “the
ministries stand ready to swiftly set out the changes, including legislative changes, that should be
made toenable Franceto continue resolutely fulfilling its steadfast commitmentagainst im punity
for international crimes”. (¥*) When integrating Rome Statute crimes into national legislation,
States should be extremely prudent, assuch issues may in effect lead to animpunity gap.

Member Statesare guided by their own case law on the matter of immunity. Of particular
note is a recent decision issued by the German Federal Court of Justice on 28 January 2021,
whereby the court reasserted that functionalimmunity under customary international law does
not preclude criminal proceedings against organs of a foreign State for international crimes. In
this case, a former lieutenant in the Afghanarmy fled to Germany in 2015 and was prosecuted for
the war crimesof torture and outrage upon personal dignity for desecrating a body. The Federal
Court of Justice found that in accordance with customary international law, lower -ranking State
officials could not benefit from functional immunity before national courts for charges of war
crimes, despite those crimes being committed while discharging duties for the State of
Afghanistan.

3.2. Need for a global framework of mutual legal assistance in core international
crime cases

Because of the nature of core international crimes and their cross-border effects, suspects,
witnesses and evidence relating to these crimes are not limited to the national territory of one

State nor to the territory of the EU. Worldwide cooperation between all states is therefore
necessary toavoid the creation of safe havens for perpetrators of massatrocities.

Existing international treaties addressing core international crimes, such as the Genocide
Convention and the Geneva Conventions, contain limited provisions for mutual legal assistance
and extradition, if any. During the 12th session of the Assembly of States Parties to the Rome
Statute, many States Parties issued a joint statement acknowledging that the existing
international procedural legal framework for mutual legal assistance (MLA) and extradition
related to core international crimes was ‘outdated and insufficient’ (1+). The group therefore
proposed to set up a modern procedural multilateral treaty on MLA and extradition in order to

improve practical cooperation between States investigating and prosecuting these crimes. This
led to the MLA Initiative.

The MLA Initiative,led by a Core Group of six States () and supported by 70 more States,
has coordinated several rounds of informal consultations and produced a draft Convention on
International Cooperation in the Investigation and Prosecution ofthe Crime of Genocide, Crimes
against Humanityand War Crimes (Draft Convention) (»). Informal consultations continue, prior
to formal negotiations that are expected to take place in Ljubljana, Slovenia, in 2023. The

") See Cour de cassation, Pourvel n®* 21-81.344, 24 November 2021 {httzs: //www.courdecassation. fr/decision/619de43eb458df69 d4
022al18) .

{*)  SeeCommuniqué conjoint du Ministére de I'Europe et des Affaires Elrangéres et du Ministére de la lustice, ‘Compétence des
juridictions frangaises en matiére de crimes contre 'humanité’, 9 February 2022 {htto://www presse. justice. gouv . frfart pik/CP%20-
%2000ubled20incrimination. pdf).

{*)  Joint statement by the Republic of Albania et al., ‘International initiative for opening negotiations on a multilateral treaty for mutual

legal assistance and extradition in domestic prosecution of atrodty crimes {crimes of genocide, crimes against humanity and war

crimes)’ atthe 12th session of the Assembly of States Parties, 20-28 November 2013,

Argentina, Belgium, Mongalia, the Netherlands, Senegal and Slovenia.

The latest version of the Draft Convention, dated 21 April 2021, is available in English, French and Spanish on the Republic of Slovenia’s

website (https:/fwww.gov. sifen/registries/projects/mla-initative/f).
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Genocide Network Members and Observers, as well as the Secretariat, actively support and
closely monitor the progress of the MLA Initiative ().

It is of note that the current Draft Convention (¥) restates the definition of core
international crimes and compels States Parties to criminalise the crimes covered by the Draft
Convention under their domestic laws (). This step is critical in ensuring the efficiency of the
overall system of cooperation.

4. Establishing, advancing and promoting specialised units

As underlined in the Strategy, specialised units are much better equipped to deal with the
specific challenges posed by the investigation and prosecution of core international crimes.
Specialised units gradually gain experience and retain knowledge within the same team, which
ultimately facilitates the identification, investigation and prosecution of alleged perpetrators (=).

4.1. Gradual increase in specialisation within the European Union

Asof May 2022, only six Member States had established fully independent specialised units
within prosecution services and/or law enforcement services (Belgium, Germany, France,
Croatia, the Netherlands and Sweden). This list has actually shortened since the Strategy was
published: in Denmark, following an organizational change effective as of 1 [anuary 2022, core
international crimes cases are now handled by specialised staff members from the National
Special Crime Unit and the State Prosecutor for Special Crime (#).

Similarly, while notall Member States have setup specialised units dealing exclusively with
core international crimes, several of them (Czechia, Denmark, Estonia, Spain, Latvia, Hungary,
Malta, Poland, Portugal and Finland) have identified specialised or dedicated staff from the
prosecution and law enforcement services who are tasked with investigating and prosecuting
these crimes, for which they receive appropriate training (#). In the remaining Member States,
besides the nomination of a Genocide Network contact point, no particular specialisation has
been implemented (Table 1).

Table 1. Specialised units within Genocide Network Member and Observer States

Specialised unit Specialised unit Specialised unit in Dedicated and/or

(law enforcement (prosecution otherservices specialised staff
services) services) (Ministry of Justice within general
and/or MLA prosecution or
services) law
enforcement
services
Member States
Belgium v W v |
Bulgaria Nomination of |
‘ contact point
Czechia | 2

{*l  SeeGenoccide Network Secretariat, Condusions of the 16th meeting of the Luropean Network of Contact Points for investigation and
prosecution of genocide, cimes ageinst humanity and war crmes, The Hague, 2014, para. 11; see also subsequent conclusions
Monitoring progress.

() Version of 20 April 2021.

{*)  SeeArs 2and 4 of the draft convention.

{*)  Seethe Strategy, p. 33 and pp. 48—49.

{2022 questionnaire,

{*¥) 2022 questionnaire.
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Denmark v v
Germany v v v
Estonia | = o v
Ireland ' Nomination  of
_contactpoint =
Greece Nomination of
contact point
Spain 4
France v
Croatia | 7 v
Italy ' Nomination of
contact point
Cyprus Nomination of
_contactpoint
Latvia Nomination of
contact point
Lithuania Nomination of
contact point
Luxembourg Nomination of
contact point
Hu@ry " Nomination of
contact point
Malta Nomination of
contact point
Netherlands J
‘Austria v
Poland | v
Portugal Nomination of
contact point
"Romania “Nomination  of
contact point
Slovenia Nomination of
contact point
Slovakia Nomination of
contact point
Finland v
Sweden i J v v -
Observer states
Bosnia and J
Herzegovina
Canada | 4 v
Norway [« v
Switzerland | ¥ W
United J v
Kingdom
United States | v v

These resultsindicate that the degreeof specialisation is uneven among EU Member States.
Progress has been slow, with no new creation of specialised units. Nonetheless, there was an
upwards trend in the identification and training of specialised staff within existing units; seven
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additional Member States have engagedin such efforts since 2014 (). Theabsence of specialised
unitsin most Member States stems from multiple factors:

e aninsufficient number of active cases

e difficultiesin collecting evidence abroad

s lack of funding and necessary resources (including insufficient translation
capacities)

s theoptimisation or restructuring of the prosecutor’s office’s activities (managerial
decisions)

¢ the prioritisation of other areas of crime

¢ an absence of jurisdiction over core international crimes under domestic
legislation ().

Member States without specialised units do not plan to set them up in the near future,
despite the fact that some of the Member States are dealing with a number of core international
crimes cases.Indeed, creating a specialised unit is generally considered unlikely tolead to more
efficiency and may be unnecessary where thenumber of active cases is low.

However, the latest developmentsinthefield in relation to the conflict in Ukraine proved
different. As of May 2022, about a dozen Member States had opened investigations into alleged
core international crimes committed in Ukraine since the Russianinvasion on 24 February 2022.
A joint investigation team was established on 25 March 2022 between Lithuania, Poland and
Ukraine with Eurojust’s support to coordinate efforts in gathering evidence and ensure its swift
and secure exchange between partners (). Owing to the massive scale of potential crimes, and
the hundreds- if not thousands- of victims and witnesses, these investigations will pose
unprecedented challenges to national authorities that, so far, have had limited experience of
investigating core international crimes. Many national practitioners will need to navigate
uncharted waters and quickly develop their expertise in this crime area. Moreover, the strong

impetus for accountability observed within the EU is likely to lead to some accelerated
developmentsin the coming monthsand years.

4.2. Remaining resource constraints

In Member States where specialised units have been successfully established, budgetary,
staffing and financial constraints remain, with most of the units functioning with limited
resources to handle growing numbers of cases. Moreover, some units also deal with other crime
areas, which inherently hinders their efficiency and ability to fight against impunity (*).
Nonetheless, there has been an increase in human resources allocated to specialised units in
Germany, France, the Netherlands and Sweden.

In France, the newly created Crimes against Humanity, War crimes and Offences’ unit
within the National Anti-Terrorism Prosecutor’s Office is exclusively equipped to prosecute
crimesagainst humanity, war crimesand offences related to these crimes, and crimes of torture
and enforced disappearance (¥). As of May 2022, it was staffed with five prosecutors and three

{*)  Czechia, Estonia, Ireland, Spain, Hungary, Malta and Portugal; see the Strategy, p. 28. ILis also of note that in Estonia and Lithuania,

spedalised units dedicated Lo the prosecution of Sovietand Nazi crimes existed until 2010-2011, but were dissolved on account of a

lack of active cases.

2016 questionnaire.

{*)  SeeEurcjust, ‘Eurcjust supports joint investigation team into alleged core international crimes in Ukraine’, press release, 28 March

2022 {https:/fwww. eurojust. europa. euf news/eurojust-supports- joi nt- nvestigation- team-alleged-core-inter nationa l-crime s

ukraine).

2016 and 2022 questionnaires.

{")  Created by the law of 23 March 2019, the National Anti-Terrorism Prosecutor’s Office was established on 1 July 2019, Headed by the
National Anti-Terrorism Prosecutor, it is placed within the Paris ludicial Court. It took over the responsibilities formerly vested in the
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specialised assistants (Table 2). The number of staff has increased significantly compared with
the former ACS section of the Paris Prosecutor’s Office, which comprised three prosecutors.
However, the unit is subject to a continuous increase in the number of proceedings it handles,
bothinthe context of preliminary investigations and judicialinformation. For instance, in January
2012,the AC5 was handling 20 cases underjudicialinformation (relating to the genocide against
Tutsi in Rwanda) and no preliminary investigations, and in February 2022, 75 preliminary
investigations were under way and 80 judicial information cases were being dealt with in the
unit (=). Therefore, the increase in staffing (about 166 %) is far from proportional tothe increase
in cases (about 675 %). In addition, the specialised unitis facing a growing number of tasks,
including:

» responding tocomplaintsand alertsfrom the asylum and immigration services;

» supervising technical investigations, suchas interceptions, geolocations and spedial
custody measures;

» referring cases Lo financial intelligence services or issuing requests for
international criminal assistance;

e executing requests for international mutual assistance in criminal matters from
other national judicial authorities and international courts;

e planning upcoming trials (+) (logistical and organisational processes), through a
‘trial unit’ composed of a specialised assistant and directed by the head of the
division.

At law enforcement level, the Central Office for Combating Crimes against Humanity,
Genocide and War Crimes () has been reinforced by the arrival of 14 new investigators, in
addition to a division head and a deputy. Furthermore, additional staff may be recruited
temporarily to help with specific investigations. Despite these reinforcements, there is
insufficient staffing to deal with the large number of cases and their complexity, with 155
preliminary investigations and judicialinformation ongoing, spreadover 30 geographical areas.

In Germany, the first specialised unit (S4), established in 2009, was joined by a second unit
(S5) in October 2018, with seven toeight prosecutorsassignedto each of the units. Both units are
competent to investigate, prosecute and litigate all criminal cases involving core international
crimes as well as cases of cumulative prosecution of core international crimes and terrorism.
About 100 cases were ongoingin 2021,

One of the most significant evolutions can be observed in the Netherlands, where the
government decided to dedicate part of the increased annual budget of the National Police to a
structural increase in the personnel capacity of the International Crimes Team. Hence, the team
was able to grow from 32 staff membersin 2017 to 43 as of May 2022. Additional personnel,
including senior investigators, analysts and both legal and digital experts, bring varied expertise

ACS section of the Paris Prosecutor’s Office. Although the law provides that the National Anti-Terrorism Prosecutar's Office has
concurrent jurisdiction with local prosecutors’ offices, in practice, it has exclusive competence over core international crimes cases.

o 2022 questionnaire.

{")  After several years without any trials, the trial activity of the French specialised unit has signifimantly developed. Two trials per year
are planned in the next few years. These trials are exceptional, espedally in terms of length {never less than 4 weeks) and complexity
in their preparation and organisation. This has animportant impact onstaffing.

{*)  The Central Office for Combating Crimes against Humanity, Genocide and War Crimes is an interministerial judicial police service
composed of gendarmes, police officers and agents made available by the Ministry of the Armed Forces. The office’s remit includes
combating crimes against humanity and genocide, war crimes and offences, crimes of torture, and crimes of enforced disappearance.
The office’s jurisdiction applies when the perpetrator or victim of the crime committed abroad is of French nationality, or when the
perpetrator isin France. The office conducts criiminal police investigations, assists other investigative services, observes and analyses
the development of these criminal phenomena, and searches for presumed perpetrators, co-perpetrators and accomplices of these
offences who are likely to be on French territory. The office is also France’s contact point for exchanges as part of international police
cooperation,
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to the team. The international crimes unit of the Prosecution Service also saw an increase in

personnel and was able to add an additional prosecutor to the unit in 2020, and an additional
legal officer in May 2022.

Finally, in Sweden the special permanent unit within the police added two analysts toits
team of 15 investigatorsin 2016. Within the Swedish Prosecution Authority, the number of
appointed prosecutors had grown from 5 to 12 prosecutorsas of May 2022, but the prosecutors
did not work full-time on core international crime investigations.

Despite these positive developments, which overall demonstrate stronger support at
governmental level for the fight against impunity, underfunding and alack of sufficient staffing in
combination with the rapidly increasingcaseload remain a major concern in most Member States.
This lack of resources is hampering the timely conduct of trials in several Member States, for
instance in Belgium and France.

Table 2. Resources allocated to specialised units within Genocide Network Member and
Observer States

Law enforcement Prosecution services Ministry of Justice Ongoing
services and judiciary and/or MLAservices cases
in2021
Member States
Belgium 7 investigators 6 staff (4 magistratesand 2 | 4 staff (3 lawyersand | 135
lawyers) 1 administrative
expert)
Germany NA(4) 14 prosecutors NA 99
France 16  staff (14 | 8staff (5 prosecutorsand 3 | 2 staff (1 specialised | 155
investigators, specialised assistants) juristand 1 agent)
division head and
deputy) In addition, 4 investigative

judges and 3 specialised
assistants (legal advisers)
work in the specialised unit
ofthe Tribunal fudiciaire de

Paris
Croatia NA 21 staff (14 deputy state NA 672
attorneys and 7 legal
advisers)
Netherlands | 43 staff 8 staff (3 prosecutors, 2 1 specialisedlegaland | 12
(investigators, legal officers, 1legal policy adviser
analysts, legal adviser, 1 policy officer
advisers and and 1 cultural
digital experts) anthropologist)
Sweden 17 staff (15 12 senior prosecutors NA 137
investigators and
2 analysts)
Observer States
Bosniaand | Approximately 18 | 54 staff (27 prosecutors | NA 374
Herzegovina | staff (4 analysts and 27 legal associates}
and 13-14
investigators)
Switzerland | NA (investigators, | 6 staff(2 federal NA 14
analysts) prosecutors, 2 assistant

federal prosecutors, 2 legal

{*) Not applicable.
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officers, administrative

assistants)
United | 19 staff(1 | NA (specialists | 2 specialised lawyers | NA
Kingdom | detective prosecutors, senior |
inspector, 2 specialistprosecutors,
Idetecljve policy advisors, paralegal |
| sergeants, 9 officers and administrative
detective team members)
| constables, 4
civilian

|
investigators and

| 3 civilian staff)

4.3. Capacity-building and training support provided by the Genocide Network

Several Member States have set up training and continuous education programmes

directed at law enforcement and judiciary staff to support specialisation in core international
crime investigationsand prosecutions ().

Furthermore, in partnership with the European Judicial Training Network, the European
Union Agency for Law Enforcement Training and other stakeholders, the Genocide Network
Secretariat regularly facilitates specialised training sessions, webinars and workshops to build
the capacities of national authorities in the field of core international crimes. For instance, since
2020 the secretariat has delivered a webinar on the cumulative prosecution of foreign terrorist
fighters (FTFs) in cooperation with the European Union Agency for Law Enforcement Training.
Every 2 years, the secretariat and the Europeanudicial Training Network offer a 3-day practical
training course in Nuremberg, hosted by the International Nuremberg Principles Academy,
targeting EU prosecutors and judges. This training aims to improve the participants with an
understanding of substantive international criminal law and jurisprudence, and provide

knowledge of practical issues involved in building a case on core international crimes and ensuing
evidential challenges.

As another example, in 2021 the Genocide Network Secretariat partnered up with the
International Committee of the Red Cross (Associate of the Genocide Network) to deliver a
targeted workshop on complex legal issues (links between international humanitarian law and
counterterrorism laws) for specialised network contact points. Previous specialised training
include a full day of training organised in 2016 in partnership with the Prosecuting Conflict-
related Sexual Violence Networkand UN Team of Experts on Rule of Law and Sexual Violence in
Conflict. The training identified obstacles toinvestigating and prosecuting conflict -related sexual
violence, including misconceptions, stigma andsecurity concerns; advised on the development of
institutional strategies for overcoming them; and explored advantages and disadvantages of
charging crimes that explicitly involve a sexual violence component (such as rape) or opting for
a more general crime (such astorture or persecution).

Owing to the COVID-19 pandemic, a number of training and awareness-raising activities
took place in an online format in 2020 and 2021, which made it easier toreach out to a greater
number of practitioners from all Member States.

In addition, the Genocide Network Secretariat supported Member States’ endeavours to
gain an understanding of this crime area or work towards setting up specialised units. For

{*¥)  Belgium, Czechia, Germany, France, Netherlands, Portugal, Romania, Finland and Sweden, for instance; 2022 questionnaire.
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example, the Secretariat co-organised workshops for practitioners in Lithuania in 2016 and in
Austriain2021.In2019, theSecretariatassisted a MemberState inapplying to the EU Structural
Reform Support Programme in order to build up national capacity.

4.4. Limited examples of national task forces and coordination bodies onimpunity

While the creation of specialised unitsis an important step, it is equally important for law
enforcement and prosecution services to closely collaborate with other national authorities,
including MLA authorities, immigration authorities, intelligence services, ministerial authorities
and other units dealing with serious crime,such as terrorism. To this end, establishinga national
task force gathering relevant stakeholders or adopting a national strategy against impunity may
bringsignificant added value (*).

Cross-organisation cooperation is quite effective in Genocide Network Member States.
Immigration and customs authorities, intelligence agencies and ministerial authorities,
specifically the ministries of justice, the interior and foreign affairs, are often included as active
partners (+). While some Member States have established a special cooperation mechanism for
that purpose (Belgium, Czechia, Germany, Netherlands and Portugal), in most cases the
cooperation exists on a more informal level or effectively through usual cooperation and
communication procedures (*).

Examples of advanced cooperation systemscan be found in thisregard in Belgium and the
Netherlands. Belgium, for instance, established a national Task Force for International Criminal
Justice that gathers 24 authorities (administrative, diplomatic, judicial, police, immigration, etc).
The task force is chaired by the specialised unit within the Ministry of Justice. Its roles relate to
coordinating the different authoritiesto (i)implement complexrequests for cooperation coming
from the International Criminal Tribunals and Mechanisms; (ii) prepare and coordinate
authorities for national trials relating to war crimes, crimes against humanity and crimes of
genocide; and (iii) deal with judicial cases involving issues of international immunities. Its
plenary meeting deals with new general projects and orientations in the field of international
criminaljustice (*).

In the Netherlands, the different organisations involved in the fight against impunity
engage inaso-called chain approach. Atthebeginning of the chain, the Ministry of Foreign Affairs
can try to deter perpetrators from coming to the Netherlands by communicating through the
embassies. At a later stage, the 1T unit of the immigration service screens personsapplying for
asylum. At the end ofthe chain, the police and the prosecution service investigateand bring cases
to court. The organisations involved (the Prosecution Service, National Police, Immigration
Service, Ministry of Justice, Ministry of Foreign Affairs, and Repatriation and Departure Service)
meetona 6-weekly basisto coordinate their actions and tosolve any potential challenges, with a
senjor-level meeting taking place every 1 to 2 years (¥).

Moreover, even in countries that have not set up specialised units, efforts to adopt a
streamlined and effectiveapproach have been made. Forinstance, the Genocide Network contact
point of Czechia joined a coordination body piloted by the Ministry of Justice and comprising

The Strategy, measures 10 and Je {pp. 34 and 39).
2016 and 2022 questionnaires.,

2016, 2018 and 2022 questionnaires.

2022 questionnaire,

2022 guestionnaire,
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police officers from the counterterrorism unit, Ministry of Interior and Departmentof Asylum and
Migration Policy. Similar efforts have been undertaken in Slovenia (*).

Finally, among Observer States, Canada, the United Kingdom and the United States have
established national coordination bodies (#):

e theCanadaCrimesagainstHumanity and WarCrimes Program, established in 1998
and comprising four programme partners (the Department of Justice; the Canada
Border Services Agency; Immigration, Refugees and Citizenship Canada; and the
Royal Canadian Mounted Police);

¢ the UK War Crimes Netwaork, jointly chaired by the Head of the Metropolitan Police
War Crimes Team and Head of the Counter-Terrorism Division of the Crown
Prosecution Service, with meetings held biannually;

¢ TheUSHuman RightsViolators and War Crimes Center, a government coordination
body with representatives from 10 entities (the Department of Homeland Security
Investigations; the Department of Justice, including the Federal Bureau of
Investigation; and the Department of State) involved in the investigation,

prosecution, denaturalisation, extradition and repatriation of human rights
violators.

5. Growth of an effective cooperation system between the main stakeholders in the fight
against impunity

National authorities investigating and prosecuting core international crime cases operate
in a heavily fragmented context: there is no ‘one-stop shop’ for accessing evidence, Refugees,
victims, witnesses, perpetrators and information are scattered across the world. In order to
detectand investigate these crimes efficiently, and anticipate issueslinked to the admissibility of
evidence, national authorities must explore synergies and cooperate with other stakeholders,
including immigration,law enforcement, prosecution, MLA, financial and intelligence authorities,
as well asinternational investigative and judicial bodies and civil society.

This multifaceted cooperation should be accompanied by a multidisciplinary approach to
take into account existing links between core international crimes and other types of criminality.

5.1. Central coordination role of the Genocide Network and the European Union
Agency for Criminal Justice Cooperation

Since the adoption of the Strategy in 2014, the Genocide Network has largely strengthened
its position as a central hub in the EU for the exchange of information, expertise and best
practices, despite having limited resources (). With approximately 150 contact points
representing the 27 EU Member States, six observer states (Bosnia and Herzegovina, Canada,
Norway, Switzerland, the United Kingdom and the United States), Eurojust, Europol, the ICC
(Office of the Prosecutor), the European Commission, the Council of the EU, the Exclusion
Network of the European Union Agency for Asylum (EUAA), four United Nations tribunals and

2022 questionnaire.

{") 2022 questionnaire.

{*)  See European Parliament {Subcommittee on Human Rights), State of play of existing instruments for combating imgunity for
intemational cimes, 2022, p. 30; the study notes that ‘The Genocide Network Secretariat comprises only three officials, In this regard,
the EU should consider increasing the human resources dedicaled to the fight againstimpunity, in particular Lo increase the capacity
of the Genocide Network Secretariat .. The limitation on human resources negatively affects monitoring and reporting activities of
the EU, especially hindering work on multi-functional periedical documents. Currently the capacity cannot meet the demands on
some offives.”
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investigative mechanisms, the Kosovo Specialist Chambers and Specialist Prosecutor’s Office, the
International Criminal Police Organization, the International Committee of the Red Cross and six
international non-governmental organisations ([NGOs) (Amnesty International, the Coalition for
the International Criminal Court, the International Federation for Human Rights, Human Rights
Watch, TRIAL International and Redress), the Genocide Network providesa truly unique platform
for EU practitioners. The plenary Genocide Network meetings, taking place twice a year, gather
up to 200 participants. They providean invaluable opportunity for national practitioners to share
their challenges with others and discuss innovative approaches to tackling core international
crime cases.

The number of contact points has significantly increased, with most Member States
appointing more than one contact point to represent different services (in most cases from
prosecution servicesand law enforcement, butalso from the Ministry of Justice). Contact points
are generally nominated for several years, which has allowed the gradual build-up of expertise
and personal contacts within the Genocide Network.

The Genocide Network operates in close synergy with Eurojust. Eurojust hosts the
Genocide Network Secretariat, which forms part of Eurojust’s workforce, functioning as a
separate unit. Eurojust has Observer status within the network. Since the entry into force of
Regulation (EU)2018/1727 on 12 December 2019, Eurojust has competence over core
international crimes and has become a critical partner in the fight against impunity, as initially
recommended in the Strategy. Inline with their respective mandates, Eurojust and the Genocide
Network support national authorities in the investigation and prosecution of core international
crimes, and facilitate cooperation with international bodiesand NGOs,

Specifically, the Genocide Network Secretariat actsas a hub to centralise information and
request for assistance from contact points; transmit information, best practicesand resources on
issues of interest; and provide updates on ongoing cases (). The Secretariat is currently working
on improving its information-sharing process by renovating the network’s ‘Restricted area’-a
web page only accessible to network members. The objective isto better support contact points
and allow them to easily access information regarding events, workshops and training organised
by the Secretariatand its partners.

Eurojust provides operational support to such cases, particularly by facilitating
coordination meetings and advising on the use of judicial cooperation tools. Eurojust also
provides practical, legal and financial support tojointinvestigation teams (JITs), which often stem
from the observations and groundwork of the Genocide Network. With the addition of core
international crimes to Eurojust’s portfolio, the number of cases supported by the agency has
gradually increased.In 2021, Eurojust supported seven new cases, with nine ongoing cases from
previous years, and one JIT. As of May 2022, Eurojust supported three JITs in relation Lo core
international crimes,

5.2. Broader mandate and support of the European Union Agency for Law
Enforcement Cooperation

Inacomplementary manner totherole played by Eurojust and the Genocide Network with
regard tojudicial authorities,the new Europol regulation (+), applicablesince 1 May 2017, added
the crime of genocide, crimes against humanity and war crimes to Europol’s mandate. The

{") See Curopean Parliament {Subcommittee on Human Rights), State of play of existing instruments for combating impunity for
intermational cimes, 2022, pp. 35 and 60,

{*)  Regulation {EU) 2016/794 of the European Parliament and of the Council of 11 May 2016 on the European Union Agency for Law
Enforcement Cooperation {Curopel) and replacing and repealing Councll Decisions 2009/371/JHA, 2009/934/JHA, 2009/935/1HA,
2009/936/IHA and 2009/968/JHA, ©J L 135, 24.5.2016, p. 53. See Art. 3{1} and Annex |.
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Genocide Network members foresaw this measure in the Strategy in 2014 and welcomed the
implementation of Europol’s new competencies at the 22nd Genocide Network meeting (+).

To tackle this new mandate, Europol set up the Analysis Project Core International Crimes
(AP CIC), an operational analysis platform and database (») that aims to collect, crosscheck and
analyse various types of operational information and intelligence related to core international
crimesin orderto assist and support law enforcement authorities with their investigations, and
to facilitate cooperation and coordination between relevant stakeholders (Member States, third
parties and other organisations) ().

Since its inception in November 2017, 24 countries (17 EU Member States, 7 third parties) and
Eurojusthave become members ofthe AP CIC. The AP CIC has also gained Observer status within
the Genocide Network. Operational contributionstothe project haveincreased since. In 2021, the
AP CIC provided operational supportto 36 investigations, 14 countries and the ICC, and organised
6 operational meetings allowing investigators and analysts ofinvolved countries to directly share
information and knowledge.

The AP CIC facilitates operational information exchange through its secure information exchange
network application (SIENA) and establishes operational data collection projects such as the
YazidiInitiative to encourage countries to contribute and exchange relevant information related
toaspecificconflict or core international crimes event. It has also established a dedicated Europol
Platform for Experts (AP CIC EPE) enabling law enforcement officials dealing with core
international crimes toexchangeexpertknowledge, best practicesand experiences.

The AP CIC also cooperates with international organisations and privateparties such as NGOs in
order to store and process data of relevance to Member States investigations. However, due to
restrictions in the Europol Regulation concerning the storage and processing of data directly
received from private parties, AP CIC usually receives this data via Member States that have
established practical arrangements or memoranda ofunderstanding with relevant NGOs for this
purpose. However, the amended Europol Regulation that will come into force in June 2022
removessome of these obstaclesto better facilitate the exchange and long -term storage of such
data.

5.3. Important role of novel justice facilitators (IIIM, UNITAD, IIMM}

Since the adoption of the Strategy, the Genocide Network has gradually broadened its
membershiptonewly created stakeholdersofthe fight against impunity. The network now plays
a critical role in coordinating cooperation and assistance with the novel UN investigative
mechanisms (*). All were granted Associate statuswith the network:

e the International, Impartial and Independent Mechanism to assist in the
investigation and prosecution of persons responsible for the most serious crimes
under international law committed in the Syrian Arab Republic since March 2011

(I1IM) ()

{")  Genocide Network Secretariat, Conclusions of the 22nd meeting of the Eurvgean Network of Contact Points for investigation and

prosecution of genocide, crimes ogoinst hurnonity ond war crimes, The Hague, 2017, para. 5.

See the Europol regulation, Art. 18{3).

See Europol's web pages on analysis projects {https://www.europol.europa.euferime-areas trends/europol-analysis-projects) and

genocide, crimes against humanity and war crimes { https://www.curopoel.europa, eufcrime-areas-and-trends/crime-areas/genodi de -

crimes-against-humanity-and-war-crimes).

{*)  See European Parliament {Subcommittee on Human Rights), State of play of existing instruments for combating impunity for
intemational crimes, 2022, p. 34,

{") Admitted as Associate on 25 May 2018. See Genocide Network Secretariat, Conclusions of the 24th meeting of the Eurcgean Netwark
of Cantact Points for investigation ond presecution of genocide, cimes against humanity and war aimes, The Hague, 2018,
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e the Investigative Team to Promote Accountability for Crimes Committed by
Da’esh / IslamicStatein Iraq and the Levant (UNITAD) («)
e thelndependent Investigative Mechanism for Myanmar (IIMM) (+).

These mechanisms are not a court; they do not make arrests, or prosecute or issue
indictments. Instead, they are mandated to collect, preserve and analyse evidence in support of
competent national jurisdictions that will investigate and prosecute suspected perpetrators of
core international crimes in identified situations (Irag, Myanmar and Syria). By providing solid
‘case building blocks’ to national authorities, the mechanisms have quickly become invaluable
andreliable toolsin the fight against im punity.

Joining the Genocide Network also proved critical for the 1IIM from its initial phase of
operation, as the network provided an 'effective and valuable form of ongoing technical support
for the IIIM in relation to engagement with other practitioners .... Having a representative
attending the closed sessions of the Genocide Network, where Syria’s situation is discussed, was
critical and offered a chance to hear directly from the practitioners about their needs as well as
presenttothem what the I1IM [could] offer’ ().

However, some Member States meet procedural obstacles that limit their interactions
with these mechanisms. The laws of some countries do not permit prosecution services to
addressrequests for assistance to international mechanisms. Thisrequires solutions to be found
and causes delays in cooperation. This situation is detrimental to accountability efforts. States
should therefore consider developing cooperation frameworks with the UN mechanisms that
allow sufficient flexibility.

5.4. Dynamic use of joint investigation teams in core international crime cases

JITs, next to other useful judicial cooperation tools such as the European arrest warrantand
the European investigation order, are particularly promising tools in support of core
international crimes cases. The first [IT of this kind wasset upin 2018in the Caesarcase, between
France and Germany. The [IT has received and continues to receive financial and operational
support from Eurojust, enabling both countries to directly share evidence, knowledge and
resources. This |IT has been extremely successful: it has led to the arrest of several suspeds in
the EU and to two convictions before the German Higher Regional Court in Koblenz in the first
instance for crimes against humanity committed by the Syrian regime (*). Specifically, in a
landmarkjudgment delivered on 13 January 2022 a high-ranking Syrianofficial, the former head
of the investigations section in the Syrian General Intelligence Directorate’s internal branch
(‘Branch 251’), was sentencedtolife imprisonmentfor crimes against humanity, including for the
death of 27 members of the opposition to the regime. The individuals were killed as a result of
torture and inhumane conditions of imprisonment, Further, Sweden joined this JIT in January
2022.

While JITs have been ratherunderutilised in core international crimes cases in the past, the
successful example of the Koblenz trial seems to have inspired other cases. Especially when

{*)  Admitted as Associate on 6 November 2020. See Genodde Network Secretariat, Condusions of the 28th meeting of the European
Network of Contact Points forinvestigation and prosecution of genocide, crimes against humanity and war crimes, The Hague, 2020.

{*)  Admitted as Associate on 10 November 2021. See Genocide Network Secretariat, Conclusions of the 30th Meeting of the European
Network of Contact Points for investigotion and prosecution of genocide, crimes ogainst humanity ond wor ciimes, The Hague, 2021.

{*)  European Parliament {Subcommittee on Human Rights), State of play of existing instruments for combating impunity for internationa
crimes, 2022, p. 62,

{*"")  See Eurojust, '‘Increase in actions against impunity for war oimes by Syrian regime’, press release, 21 May 2021
{nttps:/ fwww eurojust. europa. eufincrease-actions-against-imp unity-war-crimes-syrian-regime).

20

9673/22
ANNEX

SCIvj
JALZ2

www.parlament.gv.at

21
EN



combined with a 'structural investigation’ (e.g. as seen in Germany or Sweden),a JIT can bea
particularly flexible and powerful tool to support core international crimes investigations.

In October 2021, France and Sweden signed a JIT agreement to support proceedings
involving core international crimes committed by FTFs againstthe Yezidi population in Syria and
Iraq.The [ITaimstoavoid interviewing thesame victims multiple times, thusmitigatingthe risks
of retraumatisation and duplication. The JIT will also supportenhanced cooperation with UNITAD
and the [1IM. States that are not formally [IT partners may nonetheless benefitfrom its work and
findings. For instance, national authorities with active cases can work closely with this JIT,
providing access to relevantinformation and actively contributing (within the scope of the JIT's
investigation) tothe collection ofinformation that may point to the involvement of theirnationals
as FTEs.

Finally, in March 2022 a JIT between Lithuania, Poland and Ukraine was set up with the
legal and technical support of Eurojust in orderto investigate alleged war crimes, crimes against
humanity and other core international crimes committedin Ukraine in the ongoing conflict. The
JIT also aims to facilitate and support the cooperation of [IT members with the 1CC Office of the
Prosecutor that joined the [IT as a participant on 25 April 2022 (=). This is an unprecedented
development: it is not only the first time thata JIT has been set up at such speed, only a month
after the start of the conflict, butalsothe first time that the ICC Office of the Prosecutor has joined
such a cooperation framework with national authorities. These rapid developments may
prefigure new strategies andinnovativecooperation processesin future core international cime
cases.

5.5. Notable progress in cooperation between judicial and immigration/asylum
authorities

Immigration and asylum authorities, owing to their role as an EU entry point, can be
considered 'first responders’ in the fight against impunity. The critical importance of their role
has been confirmed in the context of the very high numbers of refugees fleeing to the EU during
the Syrian conflict, and since February 2022 because of the conflict in Ukraine. They are best
placed to detect potential suspects of core international crimes and to collect initial, situation-
relevant information, Similarly, they arevery likely to encounter potential victims and witnesses.
Therefore, the effectiveness and efficiency of the work led by law enforcement and prosecution
services largely depend on the training of immigration and asylum services, and the procedures
in place tocollect and share information with judicialauthorities (+).

In practice, in recent years EU bodies and national authorities have taken a number of
measures in order to enable immigration and asylum authorities to support the fight against
impunity.

At EU level, the EUAA’s Exclusion Network waslaunchedin February 2017 tofacilitate and
strengthen practical cooperation between the asylum administrations of EU+ countries on
exclusion-related issues, including the withdrawal of international protection. The Exclusion
Network gathers contact pointsfrom 28 EU+ countries whose activities focus on persons who are
deemed to be undeserving of international protection because they have committed serious
crimes that fall within the scope of Articles12(2),12(3) and 17 of the EU qualification directive
(Directive 2011/95/EU), inspired by Article 1f of the 1951 Geneva Convention relating to the

{¥)  SeeEurojust, ‘ICC participates in joint investigation team supported by Eurojust onalleged core international crimes in Ukrine’, press
release, 25 April 2022 {https: //www. eurojust. europa. eu/news/fice-participates-join Hinvestigation-team-su ppo fted-euro just-alleg e d -
core-international-crimes),

{*)  TheStrategy, p. 35.
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status of refugees. This important achievement stems from the strategy recommendation to
create anetworkstructure of immigration authorities dealing with 1F cases thatis similar tothe
Genocide Network (). The Exclusion Network was admitted as an Associate of the Genocide
Networkin 2020 (=), and has attended the biannual Genocide Network meetings since then. The
Genocide Network Secretariat alsoattends, asan observer, meetings organised by the Exclusion
Network on issues of common interest, therefore facilitating communication with expert
practitioners, the exchangeofviewsand relevant best practices,and the exploration of potential
synergies. This cooperation supports improved sharing of information between asylum
authoritiesand judicial /police authorities withinthe member countries of both networks.

Meetings are held periodically to discuss strategic issues and specific topics such as the
detection of potential perpetrators of core international crimes, evidence that can be used in the
examination of exclusion cases, procedural aspects that pose chall enges, the interpretation and
application of relevant concepts, and cooperation with relevant actors.Specific practical tools and
guides have also been drafted based on Member States’ expertise and analyses to increase the
knowledge and technical skills of asylum practitioners.

In addition, the EUAA offers training related to exclusion (*) and facilitates a dedicated network
of asylum judges (¥) comprising 35 contact points, including the Courtof Justice of the EU and the
European Court of Human Rights, that addresses the issue of exclusion through dedicated
meetings, tailor made publications and capacity building activities. Finally, the EUAA’s ‘Country
Guidance’ documents provide guidance to asylum case officers regarding the assessment of the
situation in particular countries (e.g. in Afghanistan, Iraq and Syria) with a specific section on
exclusion from international protection (*). In particular, the Country Guidance documents
advise on elements thatshould be considered by case officers in their assessment of the case in
light of relevant exclusion grounds, and give examples of organisations or armed groups allegedly
involved in core international crimes. These documents represent the joint assessment of
Member States of the situation in main countries of origin, based onrecent, objective and reliable
country of origin information and are aimed at assisting decision-makers in the asylum
procedure.

At nationallevel, immigration/asylum case officers across the EU receive improved training
in detecting potential perpetratorsin the context of 1F cases. Furthermore, Sweden, for example,
has established a specialised 1F unit within its immigration authority (). The sharing of
information has also improved in a number of Member States, with the systematic sharing of
relevant information by immigration /asylum authorities with prosecution or law enforcement
services in 1F cases (), and of information provided by potential witnesses or victims of core
international crimes, subjectto the individuals’ prior consent ().

In France, for example, asylum law was reformed in July 2015. Since then, the French Office
for the Protection of Refugees and Stateless Persons has had to report to judicial authorities
individuals excluded from refugeestatus (). The French Office for the Protection of Refugees and

Y1 TheStrategy, p. 38.

See Genocide Network Secretariat, Condusions of the 28th meeting of the Lurcgean Network of Contact Peints for investigotion and
prosecution of genocide, crimes agoinst hurnonity ond war crimes, The Hague, 2020,

{*)  SeeEUAA Training Cotalogue, 2021 {https://euaa.europa.euftraining).

{¥) Seethe EUAA's website {https://euaa.curopa.eu/asylum-knowledge/courts-and-tibunals).

{*)  Available on the EUAA’s website {https://euaa. europa.eu/asylum-knowledge/country -guidance).

{*) 2022 questionnaire.

{*)  Belgium, Bulgaria, Czechia, Germany, France, Malta, the Netherlands, Portugal, Slovenia and Sweden; 2022 questionnaire.

{*] 2018 and 2022 questiocnnaires.

{*)  Code on the entry and residence of foreigners and the right to asylum, Ar. L.121-10.
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Stateless Persons hasconsequently fed the Frenchspecialised unit an increasing number of cases
now underinvestigation ().

Moreover, enhanced cooperation is ensured in a number of Member States, such as
Belgium, the Netherlands, Slovenia and Sweden, either through regular meetings of the national
task forces or coordination bodies, or more informally through regular exchanges of best
practices and ad hoc cooperation.

The weeks following the invasion of Ukraine by Russia in February 2022 have clearly
reminded the EU and Member State authorities of the critical importance of cooperation between
law enforcement, judicial authorities and immigration fasylum authorities. Confronted with an
unprecedented amountof persons seeking refuge at EUborders, most Member States have taken
the initiative to provide immigration/asylum and police authorities with information forms,
leaflets and questionnaires to be handed to Ukrainian refugees upon arrival in the EU to detect
potential witnesses of war crimes. A similar approach was taken in Germany in relation to Syrian
refugees, with the aim of subsequently transferring the information gathered to the judicial
authorities for future use in criminal cases (»).

The immediate taking of this step in the case of Ukraine must he commended ; however, this
approach necessitates a strong cooperation framework at national level in order to ensure that
information iscollected, preserved and shared efficiently. Therefore, regular and effective sharing
of information between immigration /asylum and investigating authorities should be further
enhanced in all Member States concerned.

5.6. Development of a multidisciplinary approach and initial successes in holding
corporate actors accountable

Adopting a multidisciplinary approach is key in investigating and prosecuting core
international crimes (). Terrorism, financial crimes, illegal trade in natural resources and
violations of international sanctions are more often than not committed in the orbit of core
international crimes. Investigating these crimes may therefore provide investigators with
evidence or result in alternative proceedingsifthe collected evidence isinsufficient tosupporta
conviction for war crimes, crimes against humanity or genocide.

This issue hasbeen regularly discussed by the Genocide Network, most recently during its
28thand 29th meetings (). In May 2020, the Genocide Network Secretariat published an expert
report on the cumulative prosecution of FTFs for core international crimesand terrorism -related
offences. The report highlighted existing jurisprudence and developing national practices to
demonstrate that it is possible to cumulatively prosecute and hold FTFs accountable for war
crimes, crimes against humanity and the crime of genocide, in addition to terrorism -related
offences (). Eurojust and the Genocide Network have continued to advocate for and support
cumulative prosecutions, playing a central coordinating and trend-setting role to enable the
sharing of knowledge and best practices. This strategy hasled to successful convictions of FTFs

{¥) 2022 questionnaire,

{*1  See Human Rights Watch, ‘The long arm of justice: lessons from specialised war crimes units in France, Germany and the Netherlands’,
16 September 2014, p. 10.

{*)  The Strategy, p. 38.

{*)  Genocide Network Secretariat, Conclusions of the 28th meeting of the European Netwerk of Contact Peints for investigation and
prosecution of genocide, crimes against humanity and war crimes, The Hague, 2020; Genocide Network Secretariat, Conclusions of
the 28th meeting of the European Network of Contact Points for investigation ond prosecution of genocide, crimes against humanity
and war crimes, The Hague, 2021,

{*)  See Genocide Network Secretariat and Eurojust, ‘Cumulative prosecution of foreign terrorist fighters for core intemational crimes
and terrorism-related offences’, 19 May 2020 {httos://www. eurojust eurepa.eufcumulative-prosecution-fo reign-te rra st fighte re
core-international-crimes-te rrorism-re [ated).
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on cumulative charges in several Member States (#), with sentences significantly higher than
those usually handed down for terrorist offences only (e.g. to members of terrorist
organisations) (#).

Furthermore, in anotherexpert report published in December2021, the Genocide Network
Secretariat examined the relationship between violations restrictive measures (sanctions) and
core international crimes. The expert report underlined that investigating and prosecuting such
violations could prove critical in the overall fight againstimpunity, specifically wh ere corporate
and business actors are involved. Where complicity in core international crimes may be too
complex to prove, the prosecution of sanctions violations may provide an alternative path
towards accountability. Focusing on violations of sanctions as a criminal offence may also help
establish the link needed in some countries for core international crimesproceedings to be
initiated under the universal jurisdiction principle, The expert report also shed light on recent
national case law, providing practical examples of potential synergies and recent cases in the
Member Statesindicating that the violation of sanctions committed by corporate actors (¥) may
be prosecuted alongside charges for complicity in core international crimes (7).

The number of core international crimes cases involving corporate actors is on the rise,
although still in an early phase. In a groundbreaking decision issued on 7 September 2021, the
Cour de cassation found that Lafarge, a French parent company, financed Islamic State of Irag and
the Levant (ISIL) activities of several million dollars through local subsidiaries. The court also
found that Lafarge had precise knowledge of the actions of ISI L, which were likely to constitute
crimes against humanity. The court concluded that knowingly paying a sum of several million
dollars to an organisation whose purpose is purely criminal is sufficient to characterise
complicity. The case was remitted toan interlocutory court tomove forward proceedings, with a
potential indictment for complicity in crimes against humanity in addition to financing terrorist
activities.

In Denmark, on 14 December 2021 Dan-Bunkering Ltd. A/S and its parent company Bunker
Holding A/S, along with the CEO of the latter company, were convicted for violating EU sanctions
against Syria, including the prohibition of the sale of jet fuel. Although war crimes or crimes
against humanity were not a subject of these proceedings, the court found that A/S Dan-
Bunkering Ltd. carried out numerous deals in jet fuel, which was ultimately delivered to tankers
in the eastern Mediterranean when the Russian air force entered the civil war in Syria. The court
found it proved that the fuel was delivered in Port Banias for use by the Russian military in

Syria (7).

The topic of sanctions has gained unprecedented attention since the invasion of Ukraine,
with the setting up ofa ‘Freeze and Seize’ Task Force by the European Commission toensure EU-
level coordination to implement sanctions against listed Russian and Belarussian oligarchs ().

{*)  Inparticular in Germany, the Netherlands and Sweden.

{*)  See the Genocide Network Secretariat's case law compendium, updated January 2022 {htgs:/fwww. eurojust.europa.eufjudical-

cooperation/practitioner- networks/genacide -ne twork).

Seethe Stategy, p. 37,

{")  SeeGenocide Network Secretariat and Curcjust, Prosecution of sanctions {restrictive measures) violations in notional jurisdictions: A
comparative  analysis, The Hague, 2021 ({https://www eurojust.europa.eu/publication/expert-report-prosecution-sanctions-
restrictive-measures-violalions-national-jurisdictions);  Genocide Network Secretariat and Eurojust, Addendum — Prosecution of
sonctions  (restrictive  measures) viclations  in nativnal jurisdictions: A comparative  analysis, The Hague, 2022
{https://www eurojust.europa. eu/ publication/fex pert- repot- prosec uti on-sanctions- restrictive-measures-violations-nationa
jurisdictions).

{™]  See Genocide Network Secretariat and Eurojust, Addendum — Prosecution of sanctions {restrictive measures) violotions in notionof
jurisdictions: A comportive analysis, The Hague, 2022, {https://www.eurojust. europa.eu/publicationfexpe it- report-prosecution
sanctions-restrictive-measures-violations-national- jurisdic tions).

{")  See Eurcpean Commission, 'Enforcing sanctions against listen Russian and Belarussian cligarchs: Commission’s “Freeze and Seize”
Task Force steps up work with international partners’, press release, 17 March 2022
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The enforcement of sanctions, and the prosecution of sanctions violations, is of paramount
importance in the fight against impunity. Member States should not underestimate the deterrent
effects of such cases, and should ensure that legal persons can be held criminally liable and
receive adequate sentences for related offences.

5.7. Enhanced cooperation with civil society actors

Civil society organisations (CSOs), in particular organisations specialising in political and
diplomatic advocacy, open source investigations, and the documentation and litigation of core
international crimes, are crucial partners for national authoritiesin the fightagainst im punity ().

A majority of Genocide Network Member States closely liaise and cooperate with CS0s, in
particular regarding outreach and victim protection. Some States have put in place cooperation
platforms or community involvementpanels with CSOs (), in order to reach out more efficiently
to diaspora communities and keep regular contact with victims’ organisations. These initiatives
also allow the sharing of information (e.g. statistical data shared by the national authorities and
information on potential cases provided by NGOs).

In the Netherlands, for example, the International Crimes Team and the international
crimes unit of the Prosecution Service have been making efforts, in close cooperation with NGOs
and community ambassadors, to tighten their ties with victim communities (e.g. the Yezidi
community and the Syrian community). Through organising panel meetings, holding round table
discussions, and working on their visibility in such communities in other ways, the police and
prosecution servicesaim tocreate levels of trust and understanding thatallow them to work with
these communities in the fight against impunity. In Romania, a National Network for Genocide
Prevention and Multidisciplinary Investigation of Mass Graves was set up in 2018 by the
Romanian Public Ministry, and involves the Romanian Ministry of Foreign Affairs as well as the
CSO the Auschwitz Institute for the Prevention of Genocide and Mass Atrocities (). Such
initiatives should alsobe encouraged among other Member States.

The Genocide Network itself provides an important interface for national authorities and
civil society representativesto establish contactsand share expertise. Inits 20 years of existence,
the network has become a recognisable pointof entry and facilitator of contacts between national
authorities and CSOs.

In addition to CSOs with full membership in the network as Associates, the Genocide
Network Secretariat continuously seeks to build partnerships with other CSO actors (7] to
facilitate the sharing of knowledge on issues of mutual interest. The Secretariat regularly invites
CSO0s to present their work and expertise during the open sessions of the Genocide Network
meetings. Workshops or webinars may also be organised in cooperation with these actors. For
example,in response tothe crisis in Ukraine the Genocide Network held two ad hoc meetings on
11 March and 5 April 2022, in which Ukrainian CSOs working on documenting alleged core
international crimes participated. These sessions provided an opportunity for CSOs to present

{https://ec.europa.eufmommission/presscomer/detail/en/IP_22_1828). The task force is mainly composed of the Commission,
national contact points, Eurojust and Europol.
{")  Genocide Network Secretariat, Conclusions of the 23rd meeting of the European Netwerk of Contact Peints for investigation and
prosecution of genccide, crimes against humanity and war crimes, The Hague, 2017; the Strategy, p. 40.
Germany, Croatia, the Netherlands, Romania and Sweden; 2022 questionnaire.
2022 questionnaire,
Such as the Curopean Center for Constitutional and Human Rights (ECCHR), the Commission for International Justice and
Accountability, Civitas Maxima, the Open Society Justice Initiative, Syrian Archive, Clooney Foundation for Justice {the Docket) and
Bellingeat.
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their initiatives for facilitating accountability efforts and to discuss ways of cooperating with
national authorities and the ICC.

In the past, the Genocide Network Secretariat has also delivered workshops for contact
points in partnership with CSOs, including a practitioner workshop on Improving access to
justice for victims of international crimes in Europe’ organised with the International Federation
for Human Rights, Redress, and the European Center for Constitutional and Human Rights in
2019. The workshop mainly highlighted key aspects of access to information and the active
participation of victims in proceedings, and advised national authorities on how to su pport and
protect victims against secondary victimisation.

5.8. Improved access to battlefield information as a new source of evidence

‘Battlefield information’ can be generally defined as material that originates from a conflict
area,including material collected by military forces, butalso NGOs, UN entities, the ICC and other
organisations. The term ‘battlefield evidence’ may refer to both personal and non-personal
data (7). Although this topic was not discussed in the Strategy, it has become a key issue for the
EU and its Member States, specifically in the context of cumulative prosecutions of FTFs who
support ISIL and other terrorist organisations in Syria and northernlraq.

Information exchange between the military, law enforcement and judicial authorities has
taken an impressive leap forward owing to the emergence of the FTF phenomenon. With the
support of Eurojust, Europol and non-EU countries, facilitating access to battlefield information
has proven essential in holding FTFs fully accountable for both terrorism offences and core
international crimes, resulting in more justice for the victims, and longer sentences and prison
terms for convicted perpetrators(»).

In 2018, Eurojust, in close cooperation with the Genocide Network, national authorities in
Member States and the Liaison Prosecutors at Eurojust, developed a Memorandum on battlefield
evidence that sets out the applicable legal framework and gives an overview of how hattlefield
information is obtained from military forces and other actors. While experience of using
battlefield evidence at the time was limited, the updated Memorandum published in 2020 shows
that in the past few years several countries have used such evidence in criminal proceedings
against FTFsand other persons suspected of criminal offences during armed conflicts, The report
also addresses challenges identified and ways to overcome them, as well as measures to
strengthen information exchange ().

As of May 2022, this positive trend continues to be observed by Member States. Several
have concluded information exchange and cooperation arrangements with UNITAD, which allow
them to access structural/contextual case briefs and individual case files prepared by the
investigative team. UNITAD's ability to collect testimonial evidence from witnesses, combined
with its capacity to identify corroborating internal ISIL documentation from digital battlefield
evidence, has been particularly helpful in supporting investigations by national authorities ().

] See Eurojust, Lurojust Memorundum on Butllefield CLvidence, The Hague, 2020 ({https://fwww eurojust.europa.cufeurojust
memorandum-battefield-evidence).

{) seeGenocide Network Secretariat, Cumulative prosecution of foreign terrorist fighters for core intemational crimes and terrorism
reloted offences, The Hague, 2020 {https://www.eurojust.europa.eu/cumulative-prosecution-fore ign-te rrorist-fighte rs-co re-
interational-crimes-terrorism-re lated).

{*"  See Eurojust, Eurojust M dum on lefield Evidence, The Hague, 2020 (https://www eurojust.europa.eufeurnjust
memarandum-battlefield-evidence).

{")  SeelUnited Nations, Seventh report of the Special Adviser und Head of the United Nations Investigative Team to Promate Accountability
for Cimes Committed by Da’esh/Istamic State in Irag and the Levant, S/2021/974, 2021, para. 113,
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Cooperation or sharing agreements are also in place between several Member States and the
111M (=).

As a result, judicial authorities have become more familiar with the use of battlefield
information in criminal proceedings and convictionshave been secured against FTFsinabout 10
Member States, including using evidence originating from conflict zones (). Specifically, courts
in Germany, Hungary, the Netherlands, Finland and Sweden have successfully prosecuted FTFs
for war crimes (#). It is therefore crucial to ensure that battlefield information, including
declassified information, can be delivered in a timely manner and in a way that secures ils
admissibility in court.

Nonetheless, some practical obstacles remain. Eurojust and Europol face some constraints
with regard to the sharing of information with international organisations (such as the ICC,
UNITAD and the I1IM). Prioritising the adoption of operational agreements on cooperation
between Europol, Eurojust and UNITAD, the IIIM and the ICC would ease challenges in
cooperation and information sharing,.

6. Stronger awareness of core international crimes in the European Union and renewed
commitment to combating impunity

6.1. Major achievements in raising awareness of core international crimes
investigations and prosecutions

The Genocide Network Secretariat, in collaboration with Eurojust, dedicates part of its
limited resources to actively raising awareness of core international crimes within the EU and
Member State authorities, but alsoamong the general public. These activities have been fruitful,
with noteworthy achievementsin the yearsfollowing the adoption of the Strategy.

The Genocide Network Secretariat regularly issues expert papers related to the
investigation and prosecution of core international crimes, as well legal or practical
developments in the field. The expert papers, which are publicly available, seek to provide
practical information and raise awareness on specificissuesrelevant to EU practitioners. Topics
covered by such reports include the jurisprudence of the European Court of Human Rights on
core international crimes (=), the prosecution of sexual and gender-based violence (*),
prosecution for war crimesof outrage upon personal dignity based on open source evidence (v),

{*)  SeeUnited Nations, Regart of the laternational, Impartial and Indegendent Mechanism to Assistin the Investigotion and Prosecution
of Persons Responsible for the Most Serious Crimes under international Low Committed in the Syrian Arab Regubfic since March 2011,
AJ76/690, 2022, para. 30.

{*)  SeeEurojust, Eurojust Memorandum on Battiefield Evidence, The Hague, 2020; see alsothe Genodde Network Secretariat’s case law
compendium, updated Jlanuary 2022 {https://www. eurojust. eurapa.eufjudicial-coope ration/practitione r-netw orks/genoci de -
network).

{*)  Seethe Genocide Network Secretariat's case law compendium, updated January 2022 {https://www. eurcjust. europa.eu/judicia
cooperation/practitioner- networks/genocide-ne twork),

{")  Genocide Network Secretariat, Digest of the European Court of Hurnon Rights jurisprudence on care interational crimes, The Hague,
2017 {https:/fwww.eurcjust.europa, eu/ publication/digest-european- court-human-rights-ju isprude nce-core-interna tional -crimes).

{"]  Genocide Network Secretariat, The grosecution at national level of sexual and gender-based viclence (SGBV) committed by the istamic
State in frag and the Levant (1SiL), The Hague, 2017 {https://www.eurojust.europa euf prosecution-natio nal-level-sexual-a nd-gende r-
based-violence-sgbv-committed-islamic-state-iraq-and-0}.

{")  Genocide Network Secretariat, Prosecuting war crimes of outrage upon personal dignity bosed on evidence from cgen sourtes — Legol
fromework  and  recent  developments  in the Member Stotes  of the  European  Union, The Hapue, 2018
{https://www eurcjust. europa. eu/ prosecuting -war-crimes-outrage-upon-pe rsanal- dignity - based-evidence-ape n-sou rces-legal
framewark-0).
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cumulative prosecutionsof FTFs (#), and links between core international crimes and violations
of sanctions ().

In addition, the Secretariat allocates part of its budget to the translation of national
jurisprudence into English. A case law compendium, providing case summaries and links to the
translated case law, is accessible on the Genocide Network’s website and is updated
frequently (#). The case law compendium isa useful tool for national authorities and the public.
It provides an overview of developing jurisprudence in the Member States, with the current
selection focusing predominantly on crimes committed in Syria and Northern Irag, use of open
source as evidence and cumulative prosecution of FTFs.

The Genocide Network and Eurojust also bring visibility to convictions obtained for core
international crimes in the EU Member States through official press releases and other media
outreach (»).

One of the main achievements in this regard has been the creation of the EU Day against
Impunity, asrecommendedin the Strategy. The EU Day againstImpunity seeks to raise awareness
of national investigations and the common efforts of EU Member States and the EU to enforce
international criminal law, with a special focus on the roles and perspectives of victims and
communities affected by criminal proceedings.

The first EU Day against Impunity took place on 23 May 2016, at the initiative of the
Netherlands Presidency of the Council of the EU, together with the Genocide Network, the
European Commission and Eurojust. Since then, 23 May has been commemorated under the
auspices of each council presidency, with the sixth edition of the EU Day against Impunity taking
place in 2021 (=) and the seventh editionin 2022. These editions were held online, through the
release of video statements on Eurojust’s YouTube channel, and prior editions were hosted in
person by Eurojust. Examples of past topics include the increase in actions to hold perpetrators
accountable for crimesin Syria (=) and the cumulative prosecution of FTFs (#). Annual statistics
on newly opened, ongoing and closed core international crime cases in the EU are generally
disclosed during the event.

The 2020 and 2021 editions of the EU Day against Impunity increased interestand reached
beyond the usual networks of specialised practitioners, resulting in significant external
outreach (). This highly positive trend will be pursued in future editions, so that the strong
message carried by this day is widely disseminated.

{"  Genocide Network Secretariat, Cumulative prosecution of foreign terrorist fighters for core intermational crimes and terrorism-relate o
offences, The Hague, 2020 {https://www. eurojust.europa.eufcumulative -prosecution-foreign-te rroris -lighte rs-co re-interna tiona |-
crimes-terorism-related).

{"  Genocide Network Secretariat, Prosecution of sonctions {restrictive measures) violotions in notiono! jurisdictions: A comparative
analysis, The Hague, 2021 {https://www eurcjust. europa. euf publication/ex pert-report-prosecution-sanctions- restriclive-measure s-
viglations-national-jurisdict ons).

{*) The case law compendium is available on the Genocide Network's website {httos://www. eurojust.europa.eufoveniew-national-
jurisprudence-july-2021).

{"™)  For instance, see Eurojust, ‘Increase in actions against impunity for war cimes by Syrian regime’, press release, 21 May 2021
{https://www eurcjust. europa. eu/increase-actions-against-imp unity-war-crimes-syrian-regime).  This press release highlights the
successful conviction by German courts of a member of the Syrian intelligence services for complicity incrimes against humanity, as
a result of close inter-State cooperation through a JIT between France and Germany.

{")  For more information about the EU Day against Impunity, see Eurcjust’s website ({httos://www.eurcjust. europa.eu/judicial

cooperation/practiioner- networks/genocide-ne twork/eu-day -against-impunity).

See Eurojust’s website {https://www.eurojust europa.eu/increase-actions-against- impunity-war-crimes-syrian- regime).

{*) FReports on eachedition of the EU Day against Impunity are available on Eurgjust’s website { https: //www. eurojust. europa.e ufjudicia |-
cooperation/practitioner- networks/genocide-ne twork/eu-day -against-impunity).

{*)  The fifth EU Day against Impunity, promoted through social media channels and traditional media outlets, was mentioned in 146
media publications, with a combined estimated reach of around 400 milion readers, along with 345 mentions of
HEUDay Againstimpunity, The press release on the sixth EU Day against Impunity received 560 enline media mentions, and the main
video created for the event had received about 700 views on 30 June 2021.

4]
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These publicoutreach efforts are complemented by regular, high-levelinterventions of the
Genocide Network Secretariatbefore EU institutions and decision-makers, such as the European
Parliament (in particular the Subcommittee on Human Rights), the Coordinating Committee in
the area of police and judicial cooperation in criminal matters and the Working Party on
Cooperation in Criminal Matters or other Council of the EU working parties to ensure that the
topic of core international crimes receives adequate political attention and support.

6.2. Towards a renewed commitment on the part of the European Union to justice
and accountability

Prior to the adoption of the Strategy, the EU demonstrated its commitment to fighting
againstimpunity through Council Decision 2002 /497/]HA setting up the Genocide Network and
Council Decision 2003/335/JHA on the investigation and prosecution of core international
crimes. Moreover, in the Stockholm programme and its action plan (2010-2014), the Council
called on EU institutions to ‘'support and promote Union and Member States’ activity against
impunity’, with a particular focus on promoting cooperation among Member States, non-EU
countries, the ICCand ad hoctribunals (#).1n 2015, the Council adopted an action plan on human
rights and democracy, listing ‘[e]nding impunity, strengthening accountability and promoting
and supporting transitional justice’ asone of its objectives (7).

However, until very recently the EU’s commitment to fighting impunity has not figured
prominently on the politicalagenda. Thischanged dramatically in the immediate aftermath of the
Russian invasion of Ukraine. Confronted with a conflictin the direct vicinity of EU borders, on the
European continent - an unprecedented situation and one that has not been encountered since
the end of the former Yugoslavia and ensuing conflicts in the 1990s - EU decision-makers have
again taken a strong and resolved stance against impunity for alleged war crimes and crimes
against humanity committedin Ukraine.

On 4 April 2022, European Commission President Ursula von der Leyen stated that the
‘harrowing images’ of dead civilians in Bucha ‘cannot and will not be left unanswered’ and that
‘the perpetrators of these heinous crimes mustnot go unpunished’. The President also announced
that:

The EU has set up a Joint Investigation Team with Ukraine to collectevidence and investigate
war crimes and crimes against humanity .... Eurojust and Europol are ready to assist.

A global response is necessary. There are ongoing talks between Eurojust and the
International Criminal Court to join forces and for the Court to be part of t