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V. _ Emily O'Reilly %0.93.2022

ANNEX

IN 005513 2022

Eurcpean Ombudsman

Mr Jeppe Tranholm-Mikkelsen
Secretary-General

Council of the Buropean Union
1048 BRUSSELS

BELGIQUE

DELETED
CC: DELETED

Strasbourg, 30/05/2022
Complaint 1703/2021/AMF

Decision in the abovecaseon the Council of the BU's refusal to give public access to
documents concerning theongoing negotiations on the taxation of digital services (case

17032021/AMEF)

Dear Mr Tranholm-Mikkelsen,
Please find enclosed my abovedecision, w hich has been sent to the com plainant.

On the basis of my inquiry intothis complaint, T havedecided to closeit with the
follow ing conclusion:

There was no maladministration by the Council when it refused access o the ten
documents in question, at the time of the adoptionof its confirmatory decision, based
on the need to protect international relations and the financial, monetaryor economic
policy of the EUor its MemberStates.

The Ombudsmanwelcomes howeverthe Council's decision, taken during the
course of her inquiry, to grant public accessto five of the documents in question,
namely the three letters exchanged between the Council and the OECT as well as the
two communications onthe state of play of the legislative proposal from the Council
Presidency,
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Yours sinceraly

Emily Oy Eeilly

Furopean Ombudsman

Enclosure:
e Decision on complaint 17032021/ AMI
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" - Emily O'Reilly

Eurapean Dmbudsiman

Decision
on the Council of the EU's refusal to give public access to

documents concerning the ongoing negotiations on the
taxation of digital services (case 1703/2021/AMF)

The complainant sought public access to documents concermning the ongoing negotiations
by the Council on the legislative proposal conceming the taxation of digital senices. The
Council identifisd 53 documents as falling within the scope of the complainant’s reques!. It
gave full access to 24 documents, refused access to 10 documents in their enfirety and
granted partial access fo the rest. The Council argued that the refussl fo disclose these
documents was justified by the need to profect infemational refations, the financial,
monetary and economic poficy of the EL or Member States, and its own decision-making

process.

The complainant was dissatisfied with the Council's decision o refuse access to 10
documents in thelr enfirely and tumed o the Ombudsman,

After inspecting the documeants, and following the additional explanalions provided by the
Council in reply to her questions, the Ombudsman is of the view that the Councll's decision
to deny public access to the documents was justified al the time. The Ombudsmar,
however, welcomes the Council s decision, iakern in the cowse of her inguiry. fo grant
public access (o five of the ten requested documents.

The Ombudsman therafore closed the inguiry.

Background to the complaint

1. The challenges of taxing digital services havebeen discussed bothin European and
international fora, with the objective of improving the fairness and efficiency of EU tax
systems.

2. In this context, the negotiations in the Council of the EU {Council) on the legislative
proposal for a digital services tax' are linked with theinternational negotiations led by the
Organisation for Economic Cooperationand Development (OECDF and the G204 on the

' Proposal fora Directiva on the Com mon wmm ala I:igltar Enrmcsala:: on revenuesmesulling from the provision of
enzin dighal snvices Seea: traEiniiemedesne-and-faimrdnlemakmarkes -
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See: g w0 sl QG ERCOHIT
* The G20 or Group of Twenty isan Intergovemments ! forum comprding 18 counliesand (he Euopean Union. [two s
o addnems mal or e es mlatad io ihe global economy, auch asintemational fimanc al gablity, cimale change
miligaton, and sugzinabledevelopmant. See! hilips a0 om!
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global reform of therules for corporate taxation, including tax challenges resulting from
the digitalisation of the economy.

3. In July 2020, thecomplainant, a non-profit organisation, asked the Council to grant
publicaccessd to “all agendas, minutes [and] notes of discussions; position papers; and any other
documents welating to Coundl delibemtions, since 1 January 2019, whiere the EU's Digital Servires
Tax proposal, and’or the OECD's negotiations on a simlar tax were dicussed” The complainant
made its request under the FU legislation on public access to documents®,

4. The Council identified 53 documents as falling within thescope of the complainant’s
request. Tt granted full access to 18 documents, partial access lotwo documents and
refused access 1o 33 documents in their entirety. In refusing access, the Council relied on a
number of exceptions provided for under the ELI legislation on public access to
documents, including the need to protect the publicinterest as regards international
relations®, the financial, monetary or economic policy of the EU? and the protection of the
decision making-process of the Council®,

5. In November 2020, the complainant asked the Council to review its decision to refuse
access (by makinga "‘confirmatory application’).

8. In January 2021, theCouncil reviewed its original decision®. It gave full publicaccess,
“laking acorint of the state of play on the matier”’ 1o eight of thepreviously non-disclosed
documents and to one of the previously partially released documents. In addition, the
Council gave partial publicaccess, after crasure of personal data, to twoof the previously
non-disclosed documents, Overall, the Council provided partial access o 14 documents
and refused access to 10 documents in their entirety, confirming that the non-disclosure
wasjustified by theneed to protect the publicinterest as regards international relations™,
the financial, monetary or economic policy of the EUM and the protection of the decision
making-process of the Council'2

7. Dissatisfied with thareply, the eomplainant turned to the Ombudsman regarding the
refusal o grant access to 10 documents in their entirefy!,

* Bl (e A uchangesne ated 1o thisrequast ars published on: hilps e pokllieey ool eguesidigial sevices lax

* Regulation 104%2001 regarding public access to European Pardiament, Council and Commlsaon
documents [iips feurles eumes swle s |-conlenVENT X T Py i=oelec 12001 1045
* In secomtancewith Aricls (4)(1 jia), third inderd of Regulstion 10£0/2001

" |n accordance with Aricle (4)(1 fa), fourth indentol Regquistion 104972001

! In accomdance with Aricle 4)(2), fird parageaph of Regulation 0482001

! tappearsthat the comotainant didnol receie the comect aftachme msto the Cowncil'seply Lo s confl matory
applicaion deelo an adm inégrative ermor. The complainant raised thisissie in July 2021, and the Coundi provided it
with the coracl altachmenlain Seplember 2021, The Councl'sreply to tha confirmatony application with the comect
attachments had been published in the Councll's public regisler snde Januay 2021,

* |m aceordance with Articla (4 41 ¥ ), third indent of Regulation 1048/2001

" I aceordance with Artcle (4 ) 1 (a), fourth indeniof Regukation 1048/2001
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13 |dantified by ihe Council 8=
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The inquiry

8. The Umbudsman opened an mquiry into the complaink that the Council was wrong to
refuse publicaccess to len documents.

9. In thecourse of the inguiry, the Ombudsman ingquiry team inspected theten documents
in question and subsequently met with ataff of the General Secretariat of the Council with
a view tooblaining clarifications on the Council’s reasons [or refusing access, The
Ombudsman then provided the complainantw ith a report on this meeting and,
subsequently, received the complainant’s comments on that report.

10. After the meeting, the Ombudsman inquiry team inspected additional documents,
namely the Council s consultations with the Commission, Hungary and the OECD on the
potential disclesurcof the documents originating from them. The inspection of these
documents led the Ombudsman toask for further explanations regardingthe Council's
arguments justifying lts decision to refuse public access to three of Lhe requested
documents. The Council provided the Ombudsman w ith the requested explanations in
May 2022,

Arguments presented to the Ombudsman
By the conmplainani

11. The complainant isof theview thal the Cooncil has not explained how tnternational
celations and the financial, monetary or economic policy of Member States would be
harmed by thedisclosureof the documents,

12. The complainant stated that, in the context of negotiations betw een Member States, the
fact that therehave been consultations with the OECD and the G20 is not sufficient to
argue that international relations areat stake: “The mere facl thal there fas been some
comsueltation with or mput from the OECD and G20, which awe inter-govenmen il

bodios processes, & not sufficend fo consider Mot mtemational elatons e al shake.”

13. The complainant alsoargued that it was not demonstrated that disclosurecfthe
documents would cousea reasonably foresecableand non-hy pothetical harm to the
Council s declsion-making process. In its opinion, the public interest in the publication of
the documents prevalls over the protection of the Council's decision making.

14. The complainant is of theview that the Council has not complied with the
Ombudsman’s previous recommendations on t hetransparency of its legislalive process

WK 10REE 2019 WIT “Tax challenges ansing from digifelisation”
MR 17058 2079 WNIT "Presenfation by the Commssion”
W 11788 2099 WIT "Prelimnary resulls pillar 2 - Presantation by the Commission”
WM 13225 2048 INIT “Hungary's Position Paper an the compatibility of the Prilar2 Proposals with EU faw”
W 2260 2020 WIT “Digital favabon: ecoramic impact onalysis - Lefter from OECD”
AN EBTD 2020 WIT “Econormic Impaet szsessment - Digifal taxalion”
M TE02 2020 NT13 Lelfer lo QECD - aigifal faxetion”
" Bee European Ombudsman s&rategic ingulry DI2REATNTE
el
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The complainant argues that the disclosureof the requested documents would allow the
public to assess the impact of external lobbying on the legislative process.

By the Cowncil

15. In its confirmatory decision, the Council recalled its wide discretion when determining
whether thedisclosure of documents would indermine the public interest as regards
international relations and the inancial, monetary or economic policy of the EU and its
Member StatesTs,

16. Accordingto the Council, the disclosure of the documents would havea

“megative ipacd on the relations of the Ewvpean. Union with s counterparts n

the OECD amd G20, Should the Evropenn Lnion intemal views and negotiakion

sttegy be made public while negotiahions to find a consensus-based solulion to

tax challenges [mked to the digualisation of the economy are still ongomg, the position of the
Umiorr e such multilateral negohations would be sevunusly wenkened  Such dieclosure could
seriously undenmine  the muutual trust essenkial to the effectroeness of the miemational negohntions
and nsks upsetting those discussions that are laking place m a sonztive comfext”.

17. The Council added that the disclosureof the documents “might frigger negative
tendencies, both i commutmication and impact on work of democmdcally elected govenmments, e
possible mrmmgenents businesses night be deciding to toke, which then would consequently
undenmmme the protection of the public tnterest as regands the financial or econmmic policy of the
EU or aniy Marber State comcemiad”

18. The Council alsa stated that a premature disclosure of the documents “wodd not
stimuclate debates n the Council or beteoeen the Iatitutions, but more Tikely dissuade Member
States from shanng such details e the fulure in o climate of mutual trust”. It therefore added
that “the legatimate public mterest ir release of the information does not owbveigh o this
particular case the equally legitimate need to provect the decision-making  process”.

19. In themeeting with the Ombudsman inquiry team, thestaffof the Council General
Secretariat stressed that thenegotiations around thelegislativeproposal on the taxation of
digital services are particularly sensitive. An international tax system can function only if
thereis broad support for international rules (unanimity or, at least, a large consensus).
Therefore, a global debate is necessary. That isalso one of themain reasonswhy the
Council publicly announced'® that the discussions on the legislatlve proposal for a Digital
Services Tax should be put on hold, until thereis a timely agreement in the relevant global
fara,

20. The stafi of the Council General Secretariat alsonoted that most of the documents
related to the engoing legislative procedurehad been released, and that theten documents
in question mostly concerned theongoeing global negotiations on international taxation.
The Couneil thus considered these documents not to be part of a legislativeprocess.

* Judgmentof the Count of Jusice of 1 February 2007 In case C-268/05P, Sison v Council, para 34. Availabls at:

hlipsteuna spmns ewfuisdomiment/docimant | Fax=Adocld=6G05GApaqeinder=0Gdoclann=ENbmode=Id5
dir=&pcc=lrdloan=1&cig=17TR1620
b Githsdata corsHum & s puceidocumant S T-13350- 2020 INIT fen ol
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21. During the meeting, the staff of the Council General Secretariat gavefurther
explanations regarding the documents in question:

= Threeof the non-disclosed documents areletters betweesn the DECD and the
Presidency of the Council, which werenol meant tobe public. It explained that
even partial disclosuraof the contents of the interactions reflected in the letrers
would haveundermined reciprocal trust between the FIT and the OFCTYL The staff
of the Council Ceneral Secretariat confirmed that the OBCD had been consulted
before refusing access to the letters™,

= Four of Lhe non-disclosed documents are presentations and papers originating
from the Buropean Commission. The staff of the Council General Secretarial
coifirmed that the Commission had been consulted belore refusing access to the
documents that originated from it18,

=  Oneof thenon-disclosed documents is the opinion of a Member State (Hungary)
on the compatibility of the legislative proposal with EU law. The Councll had
consulted Hungary on the potential disclosure of the document 1%,

»  Twoof the non-disclosed documents arecommunications issued by the Council's
Presidency on thestateof play of the legislative proposal,

The Ombudsman's assessment

22. The EU institutions enjoy a wide margin of discretion when determining w hether
disclosinga document would undermineany of the public interests protected under
Article4(1)a) of Regulation 10492001, such as international relations and the financial,
econommic or monetary interest of the U and its Member States®. The public interests
protected under this provision cannot besuperseded by another publicinterest that is
deemed moreimportant, This means that, if an institution considers that any of these
interests could be undermined by disclosure, it must refuseaccess,

23. As such, the Ombudsman's inquiry aimed toassessif therewas a manifest error in the
Council's assessment that the ten documents could not be disclosed.

24. Having inspected the documents, the Ombudsman found no manifest error in the
Council's assessment leading toits decision to deny publicaccess to seven of the
documents in question, al the timeof the adoption of theconfirmatory decision. The seven
documents include the four presentations and papers originating from the Buropean
Commission, Hungary's opinion on the compatibility ofthe legislative proposal wil hEU
law and the tw ocommunications issued by the Council's Presidency on the state of play of
the legislalive proposal (both of which havenow been released, see point 28 below ).

" In accordanca wilh ancle 404) of Reg ulstion 10449/2001 [footnole &)

* Bae fooinoim 1B

¥ S e footmota1 A and adicle 4151 of Raalaion 10402001

T cee for example, judgmentof ihe Generml Gourd of 11 July 2018, ClieniSanth v Commission, T-

644116 hitpl curia europs.oul? urls idoc umen Vd acuma ntisf? tent=L docid=2039131 & pagaindexs E

ENémpde=istidir=Socc=firsifpart=] Sc/0=46943.
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25. As regards theremaining threedocuments, that is, the letters exchanged between the
OFCTY and the Presidency of the Councl, the Ombudsman notes that the OBECTY w hen
consulted by the Council, expressed " no objectim” to giving public access to its letlers.
Given thediplomalic loneand content of the letters, the Ombudsman asked the Council to
explain precisely how the reciprocal trust between the EL and the OBCD would have been
undermined by the (partial) disdlosureof these letters.

26. In itz reply Lo Lthe Ombudsman, the Council confirmed its pasition that themutual
trust between the Council and the OECD would havebeen undermined by thedisclosure
of the documents at the time of the adoption of theconfirmatery decision. It explained that
the OBCT! had postponed the deadline to find a consensus to address the tax challenges
arising from the digitalisation of theeconomy to mid-2021, and that the Council had put
on hold the discussions on the legislative proposal for a Digital Services Taxin order to
facilitatethe workof the OECD. In that context, the parties involved agreed that the
Commission papers presenting a methodology toestimatethe revenue impacts of the
QECD-led negotiations werestrictly confidential. The three letters conlained an exchange
betvroen the Council and the OBCD regarding those Commission pa pers,

27. The Council also noted that the release of a document involving twoparties does not
necessarily havethesame consequences for both of them, and that the consultation proomss
under Article 4 of Regulation 10492001 is not binding on theinstitution's final assessment.
Therefore, even if the OECD expressed no ebjection tothe release of the letters, the
Council had considered it essentialtobulld trust inits ability to maintain theconfidential
natureof the talks withitsinternational counterparis by refusing to disclose the letters.

28. Having said that, the Council noted that, in October 2021, the OECD negotiations led
to an agresment an a global sohustion on the general framework of the reform of the rules
on international corparate taxation, This political agreement was divided intotwo pillars.
Whilethe workon Pillar1is still ongoing, thePillar I rules are expected to be transposed
inlo EL law through a Directive on ensuringa global minimum level of taxation for
multinational groups in the Union, Therefore, given these recent events, the Council has
now decided |o grant access tothe three letters exchanged with the OFCD, as wellas to
twofurther documents requested by thecomplalnant, namely the twocommunications
issued by the Council Presidency on the stateof play of the legislative proposal®,

29, The Ombudsman accepts theadditional explanations provided by the Council. She
welcomes however the Council’s decision, taken during thecourse of her inguiry, to grant
the complainant access to five of thedocuments in question, namely the threeletters
exchanged between theCouncil and the OECTD as wellas the twocommunicalions on the
stateof play of the legislativeproposal from the Council Presidency.

2 Thie Coundl has row granted public access to:

WAC 2260 2020 WT Digital taxation; econamc impact aralysis - Letier rom QECD™

WA 5870 2020 WIT ‘Econamic impact assassment - Digital taxafion”

WM FROZ 2020 MTET Lefer fo QECD - digial lexelion”

WA 260 2018 INIT Proposal for 8 Councl! Directive on the common sysfern of a digifal services [ax on evenues
razuling from the prowizion of cerfain digilal services - Digital Advertising Tax = possibe cicumvenlion Asks”
and

W 10988 2018 WNIT “Tax challenges ansing from digitaiisation”
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Conclusion
Based on the inquiry, the Dmbudsman closes this case with thefollow ing conclusjon:

There was no maladministration by the Council when it refused access to the ten
documents in question, at the time of the adoption of its confirmatory decision, based
on the need to protect international relations and the financial, monetary or economic
policy of the EU or its Member Slates.

The Ombudsman welcomes however the Council's decision, taken during the courseof
herinquiry, to grant public accessto five of the documents in question, namely the
three letters exchanged between the Council and the OECD a5 well as the two
communications on the state of play of the legislative FT{J'PLT.‘H‘I.] from the Council
Fresidency.

e complainant and the Council willbe informed of this decision,

Emily CrRenlly
Buropean Ombudsman

Strasbourg, 30/05/2022

9780/22 JDG/nb
COMM 2C

www.parlament.gv.at

EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=102805&code1=RAT&code2=&gruppen=Link:9780/22;Nr:9780;Year:22&comp=9780%7C2022%7C



