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B -I Einily O'Reilly N 006651 2022

European Ombudsman

Mr leppe Tranholm-Mikkelsen
Secretary-General
Council of the Evropean Union

jur.ombudsmandtonsilium,.europa.eu

cc:-'-cu nsilium.europa.eu

Strashourg, 27/06/2022
Complaint 14992021

Subject: Decision in the above cage on the Couneil of the European Union’s refusal ta give
full publie access ta documents related to negotintions on the deaft ‘Digital Markeis Acl’
(case 1499/2021/SF)

Dear Mr Tranhnbm-Mikkelsen,
Please find enclosed my above decision, which has been sent to the complainani

On the basis of my ingquiry Into this complaint, | have decided to close it with the
following conelusion

The Council has reacted posilively Lo the Ombudsman’s recommendation and
granted full public access to the legislative documents at issue, However, due to the
passing of over one vear, the complainant cannot uge the information disclosed for the
purposes intended ai the time of its access request, namely to inform citizens aboul an
angoing legislalive process, The Ombudsman calls on the Conncil to make available
legislative documents at a time that will allow the public to participate effectively in the
discussion. The Ombudsman therefore confinms her finding of maladministration.
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Furopean Chmbudsman

Enclosure: Decision on

amplaint 14992021 /51
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- Emily O'Reilly

Ewropean Ombudsman

Decision

on the Council of the European Union’s refusal to give full
public access to documents related to negotiations on the
draft 'Digital Markets Act' (case 1499/2021/SF)

The complainant, a network of journalists from several Europesan couniries, requested
public access lo Membar States’ initial commenis and guestions on the legisiative propassl
for the Drigital Markets Acl. The Couneil refused full public access to the dentified
documents, arguing that iull disclosure would underming an engoing decision -making
grocess.

The Ombudsman nated that keaping the public informed about the progress of leglsiative
procedures ie a fegal requirement. Timely access fo fegislative decumenis is crucial for
citizens fo exercise their reaty-based right to participete fn the democratic ffe of the EU.

In this case. the Ombudsman found thal the Council had not sufficiently demonstrated thal
disciosure of the requested documents would serfously affact, profong or complicate its
dacisian-making process. She therefore fook the view that e Council's refusal of public
access congliuled maladminisiration. She recommendad that the Council grant full public
access o the requested legisiative documents.

in repiy, the Councii granted full public sccess o the requesied documents. The
Ombudsman welcames the Council's positive reply to her recommendation, She regrets,
howaver, the time the Councll has laken o provide public sccess. She notes that, due o
the passage of more than one year since the request, the documents disclosed are no
lenger of use for the purpose the complainant had imtended, thal s, Io inform citizens
about an ongoing legis\ative process. Thus, the Ombudsman confirmed her finding of
maladministrabion.

The Ombudsman calis on the Council te make available legisiative documenis at & hime
that will allow the public to parliclpate effectively in the discussion

Background to the complaint

1. In March 2021, the complainant, a network of journalists from several European
countries, requested public access' to Member States’ initial comments and questions en
the legislative proposal for the Digital Markets Act?
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2. The Council did not disclose any Member State positions but gave access to the text of
the alréady published legislative proposal only. It argued that full disclosure was likely to
“apecifioally and actun iy undermine its decision-making process.*

3. The complainant asked the Council te review its decision 1o refuse access to the Member
States’ poaition (by making a 'confirmatory application’)

4. In July 2021, the Council confirmed its position and the complainant tumed to the
Oimbud sman.

The Ombudsman's recommendation

8, The Chibudsman nobed thal the documents al issue are clearly legislative documents, to
which the highest standard of transparency must apply. The exception invoked by the
Council (o refuse public access to the Member States’ initial comments and questions mus
theretore be applied all the more restrict vely.t

&, The Council argued that release of the requested documents - al the time of the
confirmatory decision - would have undermined the ongoing decision-making process. In
particular, the Council took the view that full disclosure of Member States” initial
guestions and comments was likely to

& risk misinterpretation by the public, as Member States’ final positions may depart
substaniially from their initial comments, questions and drafting suggestions;

o affert the discussions within the working party and thereby impede the Council's
ability to reach an agreement;

o lwad to unprecedented lobbying. given the lechnical complexity and extreme
sensitivity of the proposal.

7. In her recommendation, the Cmbudsman noled that the preliminary nature ol
discussions in the Council relaling to a legislative proposal does not, in itself, justify the
application of the excaption set out in Article 4(3) of Regulation 1049/2001.% Rather, by ils
nature, a legislative proposal is designed to be discussed and debated and that “pabdic
opirion is perfectly expable of understanding that the anthor of @ propozal 1s likely o amend its
condent subsequently. ¢

B. While the Ombudsman appreciated that some Member States may be reluctant 1o
disclose thal lheir initial positions have changed in the course of the legislative process,
she considered that being willing to change position and compromise 12 essential for
demecratic decision-making, Uf citizens are to be able to exercise their vight lo pacticipate

Y in accordancs wath Arficle 403} of Regdalion 1 0482001

1 Gaw judgman of (he Courl [Geand Gramber) of 4 Septombar 2018, ClenEanh v Cammmssion, C=67/10, para. 100
A oo judgments of the Genees! Gourt of 22 March 2011, Acesss vio Europe v Councl, T-23308, para. 8%, T8:

hitt g fouris purnn euilnslsie St ey age=endnum= 1 LA and of the Courf of 1T Oclober 20135, Cowrcl v
Acoess b Europe, C-FB0/11 F, para. 63

5 Accwss Info Ewope v Cowied. T-233708, para. 69
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m the democratic debate, they must be able to follow it ag il develops and have Hmely
pecess o all the relevant information.” The Cmbudsman found that the redacted parts of
the documents are nol particularly sensitive, especially in so {ar as they contain Member
States’ technical questions addressed to the Commission to clarily their understanding of
the legislative proposal

9. Finally, the Ombudsman acknowledged that, in this case, significant labbying is taking
place. However, she took the view that lobbying is an expected aspect of the legislative
process and that disclosure would allow the public, including lobbyists and journalists, to
participate more effectively in the decision-making process, thereby enhancing its qualily
and legitimacy. For all interests 1o be in a position to share informed views during engeing
legislative debates, 1t s of particular importance that there is (o the greatest extent
possible, a level-playing Lield in lerms of access Lo information.

10, The Ombudsman aleo considered that the Council had not established, in this case,
that i1 is reasonably foreseeable thal this external pressure would have seriously
undermined its decision-making,

11. In light of the above, the Ombudsman considered that the Council had not sufficiently
demonstrated how full disclosure af the Member States” position would specificelly and
actuafly undermine the protection of an engoing decision-making process.

12, The Chmbudsman thus found that the Council's refusal to glve full public access to the
legislative documents at issue constituted maladministration. She made the following
recommendation®:

The Council should grant full public access to the requested legislative documents.
13. In reply, the Courncil granted full public access to the requested documents,

14, The Coumcil, however, mainiained its view that, at the time of the confirmatory
decision, full disclosure would have undermined the angoing deciston-making procoss. As
the legistatlve process had significantly advanced and the Council had reached political
agreement in the meantime, its refusal to grant full public access was now no longer
justified. The Council considered that it took a balanced approach between the principle of
transparency ond the necessary protection of its decision-making process by reassessing
the progress of the legislative procedures and disclesing the documents when the change
im circumstances justified it

15. It iks comments on the Council's reply, the complaimant considered thal the Council's
approach was not balanced, bul was rather a clear violation of the EU Treaties, which
guarantee that decisions should be taken as openly and asclosely as possible fo the
citizens. Citizens can only exercise this night if they know in time how any legislative
process is progressing,

! el
! Tha full text of ihe recommendation and the szsasamant that led 1o i are avallzble s
it v armbsds man e reka Eu/enrecomrmendalionion) | 52606
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18, The complainant also noted that it is the task of journalists o inform citizens about the
legislative process, However, the “secrecy within the Councll makes 1t nearly impossible
to fulfil this duty. The camplainant claims that the Council values the right of the Member
States end civil servants to protect an ongeing legislative process more than the right of
citizens to participate in the democratic life of the Union,

17, At the time af the complainant's access requesl, it was still open how the drafl text
would be revised and amended. In the complainant’s view, this would have been the righ!
time ke inform (hae public and provide citizens, civil and soctal society organisations the
opportuniiy to intervene and ask their respective national governments for explanations.
However, the Council disclosed the relevant documents only after its general approach
had already been taken and political agreement had been found,

The Ombudsman's assessment after the
recommendation

18. The Ombudsmon welcomes the Council' s positive response te hor recommend stion
and ils decision to grant full public access to the documents in question.

19. The Ombudsman notes, however, that the Council mamtains (ts position that, at the
lime of the adoption of its condirmatory decision, partial or full refusal of the requested
documents was justified. Only the passage of time, and the advanced status of the
legislative pracess, namely the fact that the Council had adopted a general approach, led
the Counell to agres to the disclosure of the requested documents,

20. The Ombudeman reiterates her view thai the grounds on which the Council had based
ity decision to refuse access 1o the relevant legislative documents, at the tume of the
adoption of ils confirmatory decision, were not convincing.

21, Due to the passage of muore than one year since the cormplainant [irst submibbed it
request, (he complainant cannot use the infermation that has now been disclosed for the
purpose it had intended, namealy to inform citizens of the ongoing legislative process

22. The Ombudsman confivms her finding of maladmumnisiration and, ence again, calls on
the Council o make available legislative documments at a fime that will allow the public to
participate effectively in the discuszion,

Conclusion

Based on the inquiry, the Ombudsman closes this case with the following canclusion

The Council has reacted positively to the Ombudsmans recommendation and granted
full public access to the legislative documents at issue, However, due to the passing of
over one year, the complainant cannot wse the information disclosed for the purposes
intended at the lime of ils access request, namely lo inform citizens about an ongoing
legislative process. The Ombudsman calls on the Council to make available legislative
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documents at a time that will allow the public to participate effectively in the
discussion. Tha Ombudsman therefore confirms her finding of maladministration

T he .'|n|'";!_'~|_,:||'| ant and the Councll will be informed of this decision.
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