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- Decision

Delegations will find in the Annex a copy of a letter received from the European Ombudsman on
the Complaint 815/2022/MIG, communicating her Decision in that case on the refusal by the
Council of the EU to grant public access to documents concerning informal arrangements with non-
EU countries about returning migrants (readmission agreements). Personal data have been blanked

out.

The European Ombudsman decided to close the case with the conclusion that there was no

maladministration by the Council of the EU in refusing access to the documents at issue.
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ANNEX

Emily O'Reilly

European Ombudsmar

Secretariat-General
Council of the European Union

(W c— |
CC: I

Strasbourg, 01/09/2022
Complaint 815/2022/MIG

Decision in the above caseon the refusal by the Council of the EU to grant publicaccess to
documents concerning informal arrangements with non-EU countries about returning,
migrants (readmission agreements) [ your references: 5G5 21 /1707, 2858, 2861, 2863, and
2867]

Dear Sir or Madam,
Please find enclosed my above decision, which has been sent to the complainants.

On the basis of my inquiry intothis complaint, I havedecided to close it withthe
following conclusion:

There was no maladministration by the Council of the EU in refusing access to
the documents at issue.

Please find enclosed, for your information, alsoa copy of the complainants’
comments on the meeting report.

Yours sincerely,

Emily O'Reilly
Furopean Ombudsman

Brussels Strashaurg Postal adidress
Rue Fr 187 H: Bulding - Allée Spach 1 du Président RS
B-1000 Briselles F-57000 Strashourg (413

+ 20 (C 17 2313
orbudsman ewropa.eu
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Enclosures:

» Decision on complaint 815/2022/MIG
*» Comments from the complainants of 18 August 2022
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H Emily O'Reilly

European Ombudsman

Decision

on the refusal by the Council of the EU to grant public
access to documents concerning informal arrangements
with non-EU countries about returning migrants
(readmission agreements) (case 815/2022/MIG)

The case concemed a request by two researchers for public access to documents related
to the informal agreements on retumn and readmussion of imegular migrants that the EU has
concluded with six non-EU countnes. The Council of the EU refused access, arguing that
disclosure could undermine infemational relations.

The Ombudsman inquiry team inspected the documents at i1ssue and obtained additional
explanations from the Council, including confidenfial information. Based on this and
considenng the wide margin of discretion that EU institufions enjoy where they consider
that the public inferest as regards intemational relations is at nsk, the Ombudsman found
that the Council’s decision fo refuse access was not manifestly wong. Given that the
public interest at stake cannof be superseded by another public interest that is deemed
more important, the Ombudsman closed the case finding no maladministration. That said,
every effort should be made fo reassure the public that the fundamental nghts of migrants
are respected and adeguate safeguards are in place in this process.

Background to the complaint

1. The EJ and its Member States have established common rules! for managing thereturn
of irregular migrants to their country oforigin. In this context, the EU cooperates with
countries of origin of irregular migrants through readmission agreements. These are
legally binding agreements that set out the obligations and procedures for both sides as
regards the readmission of migrants who donothave a right to stay in the EU.

2. As some third countries seemed reluctant to conclude a formal readmission agreement,
the EU - in 2016 - started tonegotiateinformal, non-binding “arrangements’ for return and
readmission with non-EU countries. Since then, the ELJ has entered into six such

arrangements.*

3. In thetime from February to April 2021, the complainants, tworesearchers, madea
number of requests® for public access to documents tothe Council concerning these

' Directive 2008/ 15EC of 16 December 2008 on common standardsand proceduresin Member Statesforretuming
illegally staying third-country nationals(the ‘Retum Directive'): hifpsiiey-lex eyppg sufeg -

content/ENMTX T/ fui=CEL EX- 320081011 58gid=1506 153013678

*With Afghanistan, Bangladesh, Ethiopia, the Gambia, Guinea and the Ivory Coast.

* UnderRegulation 10462001 reganding public accessto Eurnpean Pariament, Council and Commission documents:
= SLoUmD i j-cont 1= [ ur=oelexth 20011040

Brussels Sirasbourg Poatal address + 33 (0}3 88 17 2313
Rue Frolssart 87 Hael Bulldng - Allée Spach 1 A u Préeldert R. Schuman OTDUETEN S D pa.ey
B0 Bneeles F-57000 Srashoug 3 040

F-G7001 S¥aebourg Cadex
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informal readmission arrangements The complainants sought access both tothe
arrangements and to documents related to thenegotiations leading up to them.

4. The Coundil identified 42 documents as falling within the scope of the complainants’
access requests. It gave the complainants access to21 documents in full and to three
documents in part and refused to give access to the remaining 18 documents (including
seven classified documents) In refusing access, the Council invoked the need to protect
the publicinterest as regards international relations. .

5. The complainants challenged the Council's refusal to give access to (parts of) the 21
documents in question (by making ‘confirmatory applications’).

6. BetweenMay and July 2021, the Council issued five confirmatory dedsions, confirming
itsrefusal to give access.

1. Dissatisfied with this outcome, the complainants turned to the Ombudsman in April
2022

8. In their complaint to the Ombudsman, the complainants alsoraised concerns about the
lack of involvement of the European Parliament in the process of concluding informal

readmission arrangements and about thelack of transparency of these arrangements—as
compared to formal readmission agreements, which require Parliament s involvement and

which arepublished in the official journal of the ELI.

The inquiry

9. The Ombudsman opened an inguiry into the Council’s refusal to give public access to
(parts of) the 21 documents at issue.

10. In the course of theinquiry, the Ombudsman inquiry team reviewed the documents at
issue andheld a meeting with representatives of the Council to obtain further information
on the context of the documents and on the detailed reasons as to why accesshad been
refused. The Ombudsman then shared a report® on that meeting with the complainants
and, subsequently, received the complainants’ comments. During the meeting, theinquiry
team also obtained information that the Council considered confidential and that could not
be communicated to the complainants.

Arguments presented

11. In its confirmatory decisions, the Council argued that disclosure would reveal the
Ell's strategic objectives in thearea of readmission and the different approaches it takes
with different countries, which w ould undermineboth ongoing and future negotiations
withnon-EU countries in thisarea.

* In accordance with Article 4{1¥a). third indent of Regulation 104 %2001.
* The meeting report is availsble at: hitps//www ombudsm an europs eu'en'docfinspeclion-report/en/| 59838,
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12. The Council also considered that disclosure would damage the climate of confidence
with the non-EU countries concerned, thus weakening the EU's negotiating position and
affecting non-EU countries’willingness to cooperatein theongoing implementation of
arrangements that havebeen concluded. The Council added that readmission
arrangements are non-binding in nature, which means that their implementation depends
largely on the non-EU countries’ ongoing collaboration They arenot staticbut might be
adjusted over time, in consultation with the respectivenon-EU country.

13. The complainants argued that the Council had applied the exception for the protection
of the publicinterest as regards international relations toobroadly, given that two ofthe
arrangements at issuehad already been disclosed by other EU institutions They criticised
that the Council had not considered the potential harm of disclosure to the publicinterest
within a clear timeframenor the possibility of re-evaluating therisk of harm at a later

stage.

14, The complainants also contended that the Council should have considered the
documents at issue to be legislative in nature and thus, that they require an increased
degree of transparency &

15. The complainants stated that the Council gave access only to meaningless parts of the
documents that donot allow for a substantiveunderstanding of the arrangements.

16. The complainants claimed that the Council had refused access to some documents
merely based on their designation as classified documents, which, they said, was
incompatible with the EU legislation on public access to documents (Regulation
1049/2001).

17. Finally, the complainants stated that some documents are already in the public
domain, so that theharm, which the Coundil was trying to avert, had already been done_

18. The Council stated that the EIJ Member States’ return rate of migrants without alegal
right to stay in the EU is low and even decreased during recent years. The reasons for this

are, pfer alia, that return and readmission is a very sensitive area and that thereis a lack of
cooperation on the side of thenon-EU countries concerned. The conclusion of readmission
agreements is therefore key to ensureeffective returns.

19. The Council said that some of the documents at issue originated from the European
Commission and the European External Action Service (EEAS). Both institutionshad been
consulted concerning the respective documents and had objected to disclosure, relying on
the exception for the protection of international relations.

20. As regards the twoinformal arrangements that had been disclosed by the EEAS and
the Commission respectively (the arrangement between the EU and Afghanistan and the
one between the EU and Bangladesh), the Council said that it wasnot awareof thereasons
why they had been disclosed.

* The complainants refermed to the judgment of the General Court of 4 May 2012, In't Vieldv Council, T-520/09,
paragraph 88:
hitps!/feurlex eunpa ewlega-contenfENTX T Rur-CEL EX%3IAB O TI052 08 gi d=1 66 1340482 177
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The Ombudsman's assessment

21. The EU institutions enjoy a wide margin of discretion when determining whether
disclosing a document would undermine any of the public interests protected under
Article4(1)(a) of Regulation 1049/2001, such as the protection of international relations *

22. As such, the Ombudsman’s inquiry sought to determineif there was a manifest error
in the Council’s assessment on which it based its decisions to refuse access to the
documents it had identified as falling under the scope of the complainant’s request.

23. To that end, the Ombudsman inquiry team inspected the documents and obtained
additional explanations from the Coundl, induding information that the Council considers
confidential and that could not be shared with the complainants so as not to undermine
the very interest the Coundil aims to protect. On the basis of this information, the
Ombudsman finds that it wasnot manifestly wrong for the Council to consider that
disclosing the documents at issue could undermine the public interest as regards the EU’s
and the Member States” international relations.

24, Specifically, havingreviewed the content of the documents, the Ombudsman can, for
example, verify that the EU took a differentiated approach tow ards the various countries
concerned. The Ombudsman therefore finds the Council’s view reasonable that disclosure
of the details of the negotiations and the arrangements would undermine the El’s
negotiating position, both in ongoeing and futurenegotiations, and that it would
undermine return countries’ willingness to cooperate.

25. In addition, as regards possible futurenegotiations, the Council can evaluate the
potential harm that disclosure might cause only at the timeit is dealing with an access
request. That does not mean, however, that theharm referred to willmaterialize
immediately once accessis provided. It could arise at a later stage, for example, whenthe
EU enters, at some future date, intonegotiations with another non-EU country_If the
Coundil wereto release the documents now, that harm could materialisewhen those
future negotiations begin.

26. Concerningthe fact that some documents might have already been disclosed
{unautherised or not), this is irrelevant for the Council’s own assessment. The
Ombudsman considers it reasonablethat disclosure of a document by the Council could be
perceived as a breach of trust by thenon-EU couniry concerned, thus undermining the
international relations with that country.

27. The Ombudsman alsonotes that the Council assessed the classified documents at issue
individually and that it gave specific reasons as to why each of these documents could not

be disclosed. Given the sensitivenature of the information contained in the documents at
issue, the Ombudsman also considers that the Council provided the complainants with

sufficient reasons for its decision to refuse access.

See fnrexampie.judgmertofthe General Gm.lrtul 11 JLﬂrZEI 18, ﬂ.rertEa'ﬁ'r VCOITIII-SETD\.I’T T-ﬂ44.'18:

m—Frs&Ean—1 &ad—4&94 3.
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28. The publicinterests protected under Article4(1)(a) of Regulation 1049/2001 cannot be
superseded by another publicinterest that is deemed moreimportant. This means that, if
an institution considers that any of theseinterests could be undermined by disclosure,
they must refuse to give access. Thus, whilst the complainants raised valid concerns, their
arguments as regards a possible overriding publicinterest in disclosure could not be taken
into account.

29, The same holds trueas regards thenature of the documents at issue. Nevertheless, the
Ombudsman notes that thedocument at issuein the case before the EU courts cited by the
complainants related to an international agreement and therefore to an agreement with
legally bindingeftect. However, the documents atissuehere are non-bindinginnature,
which s clear from their content.

30. In light of all this, the Ombudsman finds that the Council wasjustified in refusing to
grant publicaccess to the documents at issue. That said, and as the Ombudsman had the
opportunity topoint outin her decision of thesame day closing case1271/2022/MIG, every
effort should be made to reassurethe publicthat the fundamental rights of migrants are
respected and adequate sateguards are in place in this process.

Conclusion
Based on the inquiry, the Ombudsman closes this case with thefollowing conclusion:

There was no maladministration by the Council of the EU in refusing access to the
documents atissue.

The complainants and the Council of the EU will beintormed of this decision.

Emily O'Reilly
Buropean Ombudsman

Strasbourg, 01/09/2022
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