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ANNEX

1 iR

: ﬂ Emily Q Heilly

Ewrnpean Qrtnicssman

s Thérise Blanchet
Secretary- Censral
Council of the Buropean Lnlon

[ [—

Erra.nhnu:g. D202
Cmplaint 780X S]
Subject: Proposal for a solution in the abovecase on the Councll of the EL's refusal togive

publicacoess to doctbments related Lo pegitiot ions an the drafl ' Digital Markers Act” and
thie dealt 'I':Iyg__il al Services Act’ | your reference: 555 2105406

Lear Ws Blanchet,
| havedecided te praoposeths llowing salulion in ikeabove case

The Ombudsman proposes that the Council shauld review its posiflon with a
view o pranting the wides! possible public access o the reguested docaments.

Winere the Coancil congiders that acoess cannot be gramted, it should ex plain, in
detail anid v loh referance o the individual documents, how disclosuzeof thee documents
w1 undarmine coe or severalof thepubtlic or privabe interests listed m Articled af
Regulation 104972001, if needed in o confdentinl apnes fo i reply fo this solution
propoail,

Please find enclossd my assessment leading tothe propoas] for 8 solution. | would
be gratofal to receive vour reply lomy proposal by 31 March 2023, Cinoe we have received
vour reply to thie proposal, wewill send a copy af it to Ehecomplainant together witha
copey of the propasal. | woald thersfore appreciateif vou could alag includea transkation
af thereply in thelanguage of the complainl,

BiiaanL CrmmmLay #zpal pliri |
Fha “roiaet T Fors! Boituey Ml ST H e R L L T e T T
LRI ] P swmaeaay [ - &
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Yourssincerely,

Emily CFReilly

European Dmbucsman

Frclosare: Propoesal for solution incomplaint TEEDTEL
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o pean OmbaddaraT

Proposal

for a solution on the Council of the European Union's
refusal to give public access to documents related to
negotiations on the draft ‘Digital Markets Act’ and the
draft ‘Digital Services Act’ (case 788/2022/5F)

Mada in accordance with Aficle 27100 of the Stelule of ihe Eursgean Dmbudsman’

Background to the complaint

1, On 15 Docpmber 2020, the Europsan Commission proposed two lepislativescle o
upgradethe rules governing digital services in the EL: the Digital Services Act (I5A) and
e LHgital Markets Aot (THLA] [ogether the ‘DEpital Secvioes Package]. The proposed
regru [athons aim to createn safer digital space where the fundamenial vights ol waérs are
prratected apd ko estaklizha leve plaving field to fosler innovation, graw thand
fompeliiveness.

L On 25 Hovember 2021, the Counel] adopted a general approach?® for the Digital Services
Package and on 25 March 2022 and 23 April 2022, 1l reacihed a political agreement with the
European Parliament on the DAA® and the DSA® respert ively. Both acts entered mto faree

in Movember 22,

3. In Seprtemiver 121, thecumplainant, a media outlet, requested public accass? o1l
exchanges on the draft T8A and the drall DM A betwem the Council legal service, s
intrnal war k'nns_pl rties and the Baropean Cremmu s

d. The Couneil identified 15 documents a5 @iling within thescope of the complainant's
revjuresi: Six documents concera ing the D5A and nine documents concerring the IMA, The
Covichl pefused sooess toall 15 documents i their entirety, arguing that their disclosure
wold undermine the pretection of legal advice and future court procesdings®ss wellas
the Cotneil's mgalng declsion-making procss®, Furthermore, the Council took Uhe view
that lherewas nooverriding public interest in the disclosureof the documents,
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5, In Novembaer 2021, thecomplainant requested that theCouncil 1ey lew ila decizion iy
miakinga “conficmatory applicatbo), B argued that the Council had not sufficiently
explained how disclosure would undermime the protected interes s, Furthermore, fl
comsbdered that the cricial impartanceef Lhe two legislative acts and s roleas “public
wa t;'h;lns_' comslilalean nverr:ding Tml:]il: interest thatwoald prevai | ll*Ep!'l!m:-l.'tE-ﬂ
Interesis,

8. O 20 Decembier 2021, the Counci | pepled, I maintained (ts instial refusal and infarmed
the complainant that it had identified an addithonal docuement (16 documents in total) as
Rlling withinthescope of thecomplainant’s raquest.

7. Dissatisfied with theoutcom el the review, thecam plainant turmed tothe Ombudsoan
on B April 2021,

The inguiry

B. The Ombudeman opened an inguicy into the Councll’s refusal e give il publicaccess
b the regqueestad documenis.

8, In thecourse of the inguiry, theOmbudsman inguiry team reviewed the documentsat
issue and met with officials of the Councll General Secretariat woith a view locbtaining
clarificatione pn thve Councils reasens for refusing public access. The Ombudsman then
provided the complabnanl witha report on this mesting. !

Arguments presented to the Ombudsman

Comptaiimtd & angiman s

0. The complainant argued tha: the Councll did nat explainhow disclosing the
dicuments wonild specifica lly and aciually underminethe interesis pratected by Lhe
pxceplion set aut in Articled of Regulation 10492001,

11, The complainant stated that the risk of widermining a protected interest must bo
reasonably foresevableand not purely by pot betical. b considered that the Council referred
fo nmgue external b fluences withoul spoecity ing « hat edact|y 1 lvese in fuenoes are or how
discicsureal the requested documents would contribute tothem, The complainant thus
tork the view that this risk of undermining thepratected interests was purely
hrpqthaliﬂl.

12, The complaimant further argued that there wasanovert iding public inlerestin
disciosing M decuments, It cansidered that thetwo proposad legislalivetests areof
criglal Importance, 2s they will havea concreteimpact on the | ves of B cltizens. Thus,
disclosureaf Hie Councl legal servioe™s view would beessential le the public’s
ditcuzsions. Furthermare, the compiainant took thevisw thal reluginplo discloss Lhe

= Thisdoousnl wascealod sfiter e complaime Fod & adk ]l b gL b bafom |he Counol imeed iSsinim!
drcisinn
' Awallabie AR e o e AT SUTES B T OO T R R m T
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documents interfer us with thecomplaimant's raleas ‘publicwatchdeg and the principle of
i “fresdom of Lhepress”. The camplainant referred fothe Buirapean Ciouirl of Huaman
Rights, which held that thecollection of information is an essential step in journalism and
ag such protected by the freedom of press, Thesbs traction of collecting information could
become a form of indirect cenaorship, @

Cipeiical & drgumaly

1% Thie Council stated in ils conErmacory discision ihat the twolegislative proposals arsof
an exceptionally technical regulateny natureand of particular int ernational sensitbaty. The
requested docurmen Ls arscontribulisas fr am Uve Courcitiegal serviceta assist the
presidency and/or delegations in the preparatory work necessary lor the deliberations i
1 war kimg parties and subsequently in Ehe Commitieeof Fermanon Ropresentatives
Coreper!! and in the Coundl, with the ulimateabjective toadopt & positien of thaoo-
Iegislator at first reading on thetwolegisbativepropasalks, As such, the Coune] considesed
that they fall within thescope of the protection of legal adviceand ol the ongoing,
decisian-making prooeis.

14. The Cauncll contended that, whikeincreased transparency applies where instituiions
act in their legislative capacity, this doss not deprive them of the posab:lity bojustily
tefisdl based on | henead (o protect an ongeing decigion-making process, wherethis is
necessary lopreservetheir capacity to fulfil their tasks,

15, The Council noted thit itmay refuse aocess lo doosments linked toa logislative
process, wheredisclosutecould speifically and actunlly undermine the pratected interest
and therisk of such harm is reasonably foreseeableand not purely hypothetical. The
Council stabed |hal ik is sufficsent to paint to tangible evidence from w hich it can be
concheded that the riskis reasoaably feresesahteand nat pierely hypethetical.

16 The Counctl argued that the documents in question are exchanges within the relevant
wigpkamg partbes, which were of a technical and preparatory noiure. Their disclosureat this
stagecould seriously jeopardise theCouncils engoing decisdon-making prooess by
weakeningits pasition in Lhe upcoming trilogue™ discussions with the Parliament. Tt
considered that disclosurew owld allow Partiament inantbeipate the paints, which the
membersof the Coundl would te rebsctant or willing o set: lo. Furthermore, thie Couneil
conabdered (hat disetosurecould expase its members to undue enternal pressure, given the
semsitivena tureaf the proposed texis, which aim 86 regilate galekeepers and may affect
third: eountry aperators. Disclosure woild alee fciliate targeted attempta by ihied parties
with economic, sivategic andfor political interests to inflsence Member States, a4 it would
reveal the peinta ol (di5- agreemant bobwoon them, Therefore, disclosurew ould reduce the

¥ huwegemerd ol 14 Apl 2005 in Case of Timashg A Sratadsipogoad it e imgnny, 2007 808 smiibaul
pinn U dog ne RIE. 115 ) Py TR e T . s U e P
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oy i e Uy DO NENTREpraseiaraes and mepaess e work & ay Counol con bpason, snd Cerapal I, wheeh
s campomsd ol @Beh eseser Euies annaee i preseniaisesand peoamyl he o] inuroer Cound|
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et [ BITOEITGNE 0N 3 6elof armandmen s cosciabis I Pafanen s Cooncl o geeober b grdalios e
T rboeg e ik 2o i ool Fali 0 b skl

6494/23 EM/ns 5
COMM.2.C EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=130875&code1=RAT&code2=&gruppen=Link:6494/23;Nr:6494;Year:23&comp=6494%7C2023%7C

likelitood that discussiond within the preparaiory bedies and within Coreper takeplace in
a mvanner that 15 “erfe 2frchoe amd free from imadiss exrermal T

17, The Council arkher coabended that, i aooardancew ith EL cage-law, it may refude
publicacoes to s legal opinion, given in thecontesd of a legislalive proeess, that s
particularly sensitive, 1 stated that the requested documents conlain legal advice
formmulated in thizcontex! of preparatory discussions witha view topreparing broader
disgcussions, Drsclosare al this stage could affect the way inwhich legal advice is drafled
and waould undermine the possibility foc the legal seryice o expreds its pesition free from
any external influence. 1t would thss reduceits ability teprovide “hoset fam emd full
o,

18. The Council argued that EL case-law recogni=es the particalarly sensitivenatuneof
legal advice provided by an institution's legal sevy ioewion || concerne matiers whichare
cgeen boditigation. The Council considered that, ghvendheimpact of the proposed textson
oeiline platfarma, it is “fighly J&ely ™ that they w e challanged i court. The Council
claimed (hat it was ressonably foreseeablethat disclosurecould affect the legal service’s
ability todefend effectively deckshmaadopt e by the Council before the EL! courts thereby
affecting the integrily of these future court procesdings.

19, The Council furdher ook the veew that there was nooverriding pulblic interest in
dizclosing the decuments. [t considered that the complainants arguinen thal the bwo
begislatlvetexts areol crucal importanceis too general a rid &8 such insulficient o
eatablish that transparency should ov erridethe protect inderests, On thecont ravy, the
Council considered thal thesensitivity and impeetanceof these tes justify not glving
access. As regards Lhecomplainani®s s guments that b commot Auliilne duty as pablic
walchdeg and that therefusal to disclose would inter fere with Ehve freedom of the press,
ihe Courcil argued that, in accordanee with EU case-law, thewverriding public inberest
must be different Fram these principles, The Couacil conslderned thai the sensitiv ity and
importanceof hese bexs justily o giving acoess, The Council stated that it had already
published a number of documents related tothe Digital Services Tackage on its public
register of documents.”

The Ombudsman’s assessmant
The nature of the requested documents

20, The inspection revealed thal the 16 documenis at issug i this inquiry areemail
exchanges, includingatischirmenis bel ween e mem bers of the Council legal service,
individual delagations, the Councll Presidency, and the responsible Comim ission services,
refating Lo thedral DA and the draft DEA. They date from April to Oclober 2021,

21, During the meetimg with the Omb edsman ingulry teans, theoflicials fram the Cauncl
CGereral Secretariat confirmed that, whilethe Council legal service did nod providea
foremal lega | apini in either of Tha fwao lagislative proceduresin quisstion, it provided
o=l advice ba individual delégations, the Commisalanservices or the Council Presidency

¥ T Counch did s b proyese o | @ ol hess 0ocumrsslor 2 link o wten they e gvalabie
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upen fepaest - ebther orally, during mestings of the refey ant Working Party and by
informmal videstelacanference, of in written form, [or example by suggesting cha nges to
the draft legal béats. The emall schanges in question contain such legal advice.

22, The aificlals of the Coundll Ceneral Secretariak further clarifed that all requested small
exchanges concern isswes thal werediscusaed during e meetings of the working parties
and that all Member Bates wersthus aw areal them

Application of the exceptions to public access

23, FU citizens havea Treaty-based right “lopericgpad m fhig ditraenile 1§ off fer Llifin ™ =
Therefore, all L) decistons must be taken “n2 opemly amd 05 dosely @ possibie tn the
atzens” * This is particulady imporsant when EL institulions act in thedr “legstatie
capcity ~.* The principleof legislative transparency k= enshrined in the EL! Treaties #and
reflecied in the EU legisbabion an pulslic access fo documenits (Regulation 1045000 L
which states that “legelativedomanents™ must bedirectly accassible to the public, unless
thieir disclosure would undermineane ar seversl public ar privalainieresis explicigly
protected ™

24, The Ombudsman notes that thedocuments at issue in this incquicy are clear |y
leziskativedooumen iz, Lo which thehighest s andards of transpanescy must apply
Thergfore, the exoeptions invoked by the Council in refusing pub b access must be appliad

all vha mow erestrictivedy .o
Proteation of an angoing decisfan-makdigy froceds

25. The Councl| argued that the requested decuments areol 2 technical snd prepacatocy
rinbisreand that theiy disclosure at the timaof the confirmatory decision, could have
serioesly undermingd the Council's cngoing decision-making process. The Councill pofed
ihat disclosure could have weakened its negotisting positon during the upcoming
irllogues, could havespaossd its membiers to undue external pressure, and could have
facilitated targeted attem pis by thivd paries toinfluence Membar States. The Council
slated thal many provisions in thedraft DMA and draft D5A werehighly content ioue

26, The Ombudsman natesthal, in accordance with B case-law ¥, thepreliminary naturs
of discussions in Coainall working parties relating toa legislative proposal dees nol, in
itself, | stily theapplication of theesception for the protectian of an ongoing decision-
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makingprocess. That provisio i kes na distinclion according tothe “sliofe or uigress of
e dizrassrn ', Thus, the preparatory natureof thediscussions and the lactibal the
Councl hasnat yet reached its fnal posikion ot the time of dischesuredoss nod establish, in
[tsell, thal the Council's decision-making process w il beseriously undermined.

27, The Ombudsman has previcusly found that internal Council documents setting out the
Couricll's negotiating strategy (s Ted lines', areas where the Council might be Rexible or
[al-back aplions for the Council]in its ongoing triloges negotiations with the Furepean
ParHaiment could be protected as bng as therelevant negotistions areorgaing. = The
Ombudsmian considered, in that previous inguiry, that revealing the Council’s negotiating
stratepy dfoie i has been deployed by the Council and shaved with the Parllament could
seriois]y underimins theCounal's negatiating position and, thus, theongoing decision-
makeng prooess.

28 The documents at isswe in this inguiry areol a different nature They do not contam
the Councils negatiating stedtegy . Ratkes, they contain legaladviceof the Council legal
vervice by assist the Council presidency and Member Statedelegations in the discussion on
the twao legislative proposals within the relevant working parties. As such, the
Ombudsman considers it diffscu 1l bo see Jiow the Council's tater negotiating slrategy
during tribogy e (w hich teok place in early 2022 could havebeen derived from these
exchanges or how their discinsure would have weakened the Coundgl's negotiating
pedition durlag (s negotiations with theFarliament. By way ofexamiple only, the

irufor Tt bon exchanged in domments &, 13, §4 and 16, as well as the legal advice given in
the form of tracked-changes intheattached draft proposal exis, sesm nol i be
particularly sensifive nor toset oul theCourol's red lbves and Hius s negallating

alrategy

24, The Council further argued that, due bo thesensitive natureol the proposed legisiative
tescts, disclosure could sxpase the members olthe Councl and its legal service toumidos
pressureor obher extermal intefer amce,

&, W hile the risk of exiernal pressurecan constiiubes legtiniate grownd for cestricting
access, theraality of such external pressure must hesstab ished w1y ooy, and
#vidence must be adduced toshaw that {lereis 2 reasonab leforeserablerick that the
diciskn o be taken would be substantially alfected ow ing lo rhat external pressure ¥

. In thiscase, theCouncil did not provideany evidenice, nor is thereany thing inthe case
fibe, which sugposts that the Council could reasonably expect therelobe a reactian beyond
w hua | ool Be expeciod from the publicky any member of a begisiative body who proposs
amendrmenis to drall legiskation. By way of eample, documents 1, 4, 12 and 15 cantain
cpisd lona ga sed andior legal view s expressed by Member States. The questions w ere

answ ored by the Council legal service orally incalls with Lherespective Member States’
delegation and later shared during working perty nrestings wilhall Member States. The
withlwld information doss not seem particularly sensitive especially inso fr as i conslsts
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al Mem ber States’ questions (s understand thelegislative proposal it s thues not apparent
how disclosure, at thetime of the confirmatony decision, would havaseriosly
undermined the decision-making process. in view of this; the Ombudsman finds the
Council's argument not substanbabed.

a2, The Councll alse olaimed thatdisclosurew ould reveal the painis of (dis - jogrsement
bebw e (ks membersand could thereby facilitotelargeted mterventions by third parties
ainod at influencing the position of some Member Siates.

33 The Ombudsman noles thai labbying, beil by members of the publlc, consumer groups
aor professional groups with anecoamic and for political intarest, is an expectad andeven
weleome part of thelegislative process, It show s that theseinterest groups and the public
havea legitimateinteres! in follew mg and pprticipating in ihe legislatye process.
Howroves, for all interests tabein a positken o oxchangeinfrmed views duringthe
angoing legislative process, It is crucial that there ks, e the greatestestent possible,a level
plavimg field intermsof socess o lnformation, Thus, the Dmbudsman takes theview thal
disclesure wold allow thepublic - including lobbyists, but alsothe general publicand
jodirriliats - s participatemoresdfect ively and an an equal foating in the decision-makung
provess, thereby enhancing the quality and legitimacy af that process.

Pratechioy of gal advice and et proceedings

34, The Council Further or giied 1hal the documients al issue contam logal advices and that
their dischosur e would under mimethe Council legal sevvice's abtlity to provide honest,
frani and full opinionsthat arefree frem ecternal influence. The Council also considered
theat it woad Bighly Hikely that thetwo legal tects will be challenged in Cowrtand that it was
m:.mml,:l_:.- oo eienn bl e that disclosure would affect thelntegrity of fhese Ratureconirt
procesdings.

38 The Ombuedeman nodos that, m acoardance w it BU caselaw 2, he guistion whit ey 20
opinlon is particularly sensilive dependson wivether the costent of the opmion el &
particalaly spasdtme and not o wbed e Uie legialative procees can be regarded as
semsitive Bt is icrelevant thal the legal isswpes raised may becontroversial and subject to

ﬂi:asruu:nu'.l:.

36 Hoving inspected the documents at issue, the Ombudsman fakes the v lew thal the
inige mation contained in theemanl exchanges cannot be regarded a5 senallive throughm
{aee also the exam ples given in the previous section).

37. The Ombudsman furthe: notesthat, In accordance w 1th BL case-law ™,z general
reference to e riskoof widenmining an iestiiution’s ability to defend itselfin hypathetor)
pourl proceedinggs 5 not sufficent Fo justify an exception to the cpenness reguired for
[ensislal fvecdbocumimts. The Ombudsman thus takes theview that the Council has noi
establabad how (partial)disclosere weald undermineits ability bodufend seell in court

# jedgiment of tha-Garemd Costal 21 Apai 3028, Pechy Coweed, T-2582010, pam 85;
MMWMWﬂ

Sz Jusgimeni of &g 5o neel Cod i of 6 &psl 3017 Feeach Hesadde v Caormimun, [-344N%5, paia T asd
| i it o o ] Sl o 7 Ape T F02Y. Pronw Counst! T-252019, para 39
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38 In Fihvt e The above, the Ombudsman i not conyiveed by e Council's |_—'-!_'I|.jﬁ.'_|l: 0T &
that diclosurewould urdor mime e inferesis protiectes |:|:|.' 1thae !'-'.'-I"PI s ek oual b
Artheled of Kegrilation 104972001

A8 The O budsmian therefor e considers thal The Cowmeil shos b fos i ja= position, with
a ¥iew o praniing thewidest passiblepublicaccess to thi requiesstod documents,

The proposal for a solution

The Ombudsman proposes Bt the Council should review il5 position, lking inte
accountihe above observations, with a view bo granting the widesl passible p|_||15i|,-
acvess o the requested documents. Whene B Cooncil considers thal access canmil ba
pranted, il should rrplnin. in delail and with reference to the individual documienks.
haw disclesare of these dorumenis weuld undermine one or several of the public o
privabe intereais listed in Article 4 of Regulation 10492001, if needed in a confidontlal
ABRAEE

The Cominil i tivv ited to imform the Ombudsman by 31 Mareh 2023 of any action it has
taken ir redntion o the gbovesobutlon proposal.

Emity O Reilly
turopean Cmbudsman

olrasbourg (2022023
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