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NOTE 

From: General Secretariat of the Council 

To: Delegations 

Subject: Public access to documents 

- Confirmatory application No 13/c/01/23 
  

Delegations will find attached: 

 the requests for access to documents sent to the General Secretariat of the Council on 

14 April 2023 and registered on 17 April 2023 (Annex 1); 

 the reply from the General Secretariat of the Council dated 10 May 2023 (Annex 2); 

 the confirmatory application dated 14 May 2023 and registered on 15 May 2023 (Annex 3). 
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ANNEX 1 

[E-mail messages sent to GSC on Friday 14 April, 2023 and received by 

access@consilium.europa.eu on Monday 17 April, 2023] 
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ANNEX 2 

 

Council of the European Union 
General Secretariat 

 

 Directorate-General Communication and Information - COMM 
Directorate Information and Outreach 
Information Services Unit / Transparency 
Head of Unit 

 

Brussels, 10 May 2023 

DELETED 

E-mail: DELETED 

Ref. 23/1165 and 23/1166-mw/sr 

Request made on: 14.04.2023 
Registered on: 17.04.2023 
 

Dear DELETED, 

Thank you for your request for access to documents of the Council of the European Union.  

 

Please note that with this letter, we are responding to your two requests for access to documents, 
registered under the references 23/1165 and 23/1166. 

 

Your first request concerns the preparatory documents, agenda and meeting notes relating to the 
30 March 2023 meeting of the Working Party on Tax Questions (Direct Taxation); the presentation 
delivered at such meeting and exchanges between EU institutions and the OECD, Member States 
and data protection authorities. 

 

Your second request concern the comparative table prepared by the Swedish Presidency, 
including any draft version and exchanges between the European Council, the Commission, 
Member States and data protection authorities concerning the same. 

 

We have identified the following documents as related to your requests. 
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CM 2129/2023 

ST 7180/23 

WK 4084/2023  

WK 4085/2023 

WK 4378/2023. 

 

Please find attached documents CM 2129/23 and ST 7180/23. 

 

I regret to inform you that full access to documents WK 4084/2023, WK 4085/2023 and WK 4378/ 
2023 cannot be given for the reasons set out below. 

 

Document WK 4084/2023 of 24 March 2023 is a Presidency steering note addressed to 
Delegations on the automatic exchange of tax information with third countries and its interaction 
with the General Data Protection Regulation (GDPR). It contains a state of play of the ongoing 
work on this topic. 

 

Document WK 4085/2023 of 24 March 2023 is a paper by the Spanish delegation to Delegations. It 
contains a proposal for amendment of the directive on administrative cooperation in the field of 
taxation (DAC). 

 

Document WK 4378/2023 of 3 May 2023 is a document from the Spanish delegation to 
Delegations. It contains a presentation made by the Spanish delegation regarding a proposal for 
amendment of the directive on administrative cooperation in the field of taxation ( DAC). 

 

Making these documents fully public, at this preliminary stage of the ongoing work and 
discussions, could undermine the international relations of MS. 

As a preliminary remark, signing international agreements on the exchange of tax information falls 
within the competence of the Member States.  

The ongoing discussions cover a number of policy and legal considerations, which are also 
relevant in the context of the ongoing and future negotiations of international agreements on tax 
information exchanges by Member States (for example, the Multilateral Competent Authority 
Agreement (MCAA) for the automatic exchange of information reported by Digital Platforms or the 
MCAA for the automatic exchange of information on Crypto-Assets). Therefore, disclosure of these 
documents would weaken the Member States negotiating position, increase the risk of jeopardising 
the negotiating process as a whole and thereby undermine the protection of their international 
relations. Furthermore, non-EU countries could refrain from subscribing international agreements 
on tax information exchanges: as a result of disclosure, doubts can arise about the stability of the 
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matters and/or texts under negotiations (Working Party on Tax Questions and Council work has 
not been concluded yet). 

 

Disclosure would also undermine the protection of the public interest as regards the financial, 
monetary or economic policy of the Community or a Member State. 

 

Efficient flow of international data exchange for tax purposes, in line with the globally agreed 
standards, constitutes the necessary instrument to fight tax fraud in a globalised world. Therefore, 
also considering the arguments set out above, disclosure of these documents at this stage could 
harm the fight against tax fraud. For example, these documents can be used for comparing the 
current content of international agreements on the exchange of tax information or the ones that are 
being or are going to be negotiated by Member States, which may create difficulties for the 
signature of this kind of international agreements. Disclosure could also facilitate challenging the 
exchanges carried out under the international agreements that are currently in force. This would 
amount to creating obstacles in the fight against international tax fraud, given that the intended 
result of such efforts would be to hinder international exchanges of tax information. If these efforts 
are successful, the hindrances to the exchange of tax information that they would create could 
generate loopholes, cases of absence of information or grounds to obtain it, where the product of 
tax fraud could be hidden out of reach of the tax administrations of Member States. In a globalised 
world, any obstacle to the exchange of tax information amounts to an obstacle to the prosecution 
of tax fraud. Thus, non-disclosure of these documents is also based on the reasonable probability 
of the intent that the requested documents will be used with the intent to hamper international 
exchanges of tax information and thereby the fight against tax fraud, which would undermine the 
fiscal policy of Member States. 

 

Disclosure would also undermine the institution's decision-making process.  

Disclosure of these documents could lead to that non-EU countries could attempt influencing 
possible conclusions of this work to the benefit of their interests (the results of which would require 
unanimous support by Member States). Delegations of Member States meeting in the Council or 
its preparatory bodies at this stage have to conduct the necessary analysis and release of any 
preliminary information may also have any of these described consequences. Regarding these 
particular documents or parts thereof, it must be underlined that a frank and open discussion 
between Member States is necessary, even more so if it is taken into account that it pertains to a 
domain as sensitive as taxation. If such documents are released officially, while that discussion is 
still taking place, Member States will be vulnerable to attempts to influence their position. 

 

Full disclosure of the documents would therefore seriously undermine the protection of the public 
interest as regards international relations, as regards the financial, monetary or economic policy of 
the Union or a Member State and as regards the Council´s decision making process. 

 

As a consequence, the General Secretariat has to refuse full access to the documents.  
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In the view of the foregoing, the General Secretariat of the Council is unable to grant you full 
access to documents WK 4084/2023, WK 4085/2023 and WK 4378/2023. However, in accordance 
with Article 4(6) of Regulation (EC) No. 1049/2001, you may have access to the table in document 
WK 4085/2023 concerning the application of Art. 46 of the GDPR in the context of the automatic 
exchange of tax information with third countries.  

 

Pursuant to Article 7(2) of Regulation (EC) No 1049/2001, you may ask the Council to review this 
decision within 15 working days of receiving this reply. Should you see the need for such a review, 
you are invited to indicate the reasons thereof. 

 

Yours sincerely, 

 

 

 

Fernando FLORINDO 

 

 

Enclosures: 3 
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ANNEX 3 

[E-mail message sent to access@consilium.europa.eu on Sunday, 14 May, 2023 13:10] 

 

From: DELETED 

Sent: dimanche 14 mai 2023 13:10 

To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu> 

Cc: DELETED 

 

Subject: FATCA | Request to review refusal to disclose documents 

Dear Mr Florindo 

  

COMM Ref.                      23/1165 and 23/1166-mw/sr 

Ombudsman Ref.           Complaint 201/2022/JK - for information only 

  

Please see attached un response to your letter dated 10 May. 

  

Best regards, 

DELETED
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__________________________ 
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