- Council of the
European Union

Brussels, 5 June 2023

(OR. en)
10119/23
Interinstitutional File: ADD 5
2023/0171(COD)
TRANS 219
MAR 79
IA 131
CODEC 1014
OMI 48
DROIPEN 82
ENV 620
COVER NOTE
From: Secretary-General of the European Commission, signed by Ms Martine
DEPREZ, Director
date of receipt: 1 June 2023
To: Ms Thérése BLANCHET, Secretary-General of the Council of the
European Union
Subject: REGULATORY SCRUTINY BOARD OPINION

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL amending Directive 2005/35/EC on ship-source
pollution and on the introduction of penalties, including criminal
penalties, for pollution offences

Delegations will find attached document SEC (2023) 209 final.

Encl.: SEC (2023) 209 final

10119/23 ADD 5 AV/pl
TREE.2.A EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RAT&code2=&gruppen=Link:10119/23;Nr:10119;Year:23&comp=10119%7C2023%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RAT&code2=&gruppen=Link:10119/23;Nr:10119;Year:23&comp=10119%7C2023%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RAT&code2=&gruppen=Link:10119/23;Nr:10119;Year:23&comp=10119%7C2023%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RMA&code2=&gruppen=Link:TRANS%20219;Code:TRANS;Nr:219&comp=TRANS%7C219%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RMA&code2=&gruppen=Link:MAR%2079;Code:MAR;Nr:79&comp=MAR%7C79%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RMA&code2=&gruppen=Link:MAR%2079;Code:MAR;Nr:79&comp=MAR%7C79%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RMA&code2=&gruppen=Link:MAR%2079;Code:MAR;Nr:79&comp=MAR%7C79%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RMA&code2=&gruppen=Link:MAR%2079;Code:MAR;Nr:79&comp=MAR%7C79%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RMA&code2=&gruppen=Link:MAR%2079;Code:MAR;Nr:79&comp=MAR%7C79%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RMA&code2=&gruppen=Link:MAR%2079;Code:MAR;Nr:79&comp=MAR%7C79%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RMA&code2=&gruppen=Link:CODEC%201014;Code:CODEC;Nr:1014&comp=CODEC%7C1014%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RMA&code2=&gruppen=Link:DROIPEN%2082;Code:DROIPEN;Nr:82&comp=DROIPEN%7C82%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RMA&code2=&gruppen=Link:ENV%20620;Code:ENV;Nr:620&comp=ENV%7C620%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=INT&code2=&gruppen=Year:2023;Nr:0171;Code:COD&comp=0171%7C2023%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=RIL&code2=&gruppen=Link:2005/35/EC;Year:2005;Nr:35&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=COM&code2=&gruppen=Code:SEC;Year:2023;Nr:209&comp=209%7C2023%7CSEC
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=143477&code1=COM&code2=&gruppen=Code:SEC;Year:2023;Nr:209&comp=209%7C2023%7CSEC

EUROPEAN COMMISSION

Brussels, 27.03.2023
SEC(2023) 209 final

REGULATORY SCRUTINY BOARD OPINION

Proposal for a DIRECTIVE OF THE EURCPEAN PARTIAMENT AND CF THE
COUTNCIL amending Directive 200535 EC on ship-source pollution and on the introduct on
of penalties, including criminal penalties, for pollution offences

{COM(2023) 273 final)

(SWD(2023) 159 final}
(SWD(2023) 164 final}

www.parlament.gv.at



B et areszoo2197r 5 - 270020

EUROPEAN COMMISSICIT
REGULATORY SCRUTINY BOARD

&b

Ll
L 3

W

BErissels,
R3E

Opinion

Title: Impact assessment on a proposal for a revision of Directive
2005/35/EC on ship-source pollution

Overall 2™ opinion: POSITIVE WITH RESERVATIONS

{A) Policy context

Although maritime accidents are a prominent source of ship-source pollution, the majornty
result from deliberate discharges from tank-cleaning operations and waste o1l disposal
from maritime transport.

Directive 2005/35/EC on ship-source pollution (35F) regulates enforcement and sanctions
on illegal discharges to the sea of substances covered by Annexes T and I of the TN
International Mantune Organtsation (IO MAERPOL Convention. Polluters are subject to
penalties, including criminal penalties.

Baszed on evaluation findings, this initiative atms to revise the exishng legislation to align
1ts scope with all MARPOL Amnexes on discharges to the sea In addition, it aims to ensure
that (&) Member States have the capacity to identify, verify and penalize offenders in a
timely and harmonised manner, (b) offenders are subject to effective, proportionate and
dissuasive penalties; and () reporting across EU on ship-source pollution is sunplified and
effective.

(B Summary of findin gs

The Board notes the improvem ents made to the draft report.

However, the report still contains significant shortcomings. The Board gives a
positive opinion with reservations hecause it expects the DG to rectify the following
aspects:

(1) The report does not explain clearly what its level of ambition is and how the
preferred option will effectively tackle the problem of ship source pollution in EU
waters.
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(C) What to improve

{1} The report should summanse, upfront, the main problems, and the main am of the
rewision in order to frame the overall narrative and intervention logic early in the analysis.
It should explain clearly what its level of ambition is so that the effectiveness of the
opticns on delivering on this ambition and tackling the problem can be clearly assessed.

(2 The discussion on the choice of the preferred option should make clear that this
inthative 15 part of a broader framework of measures atming to tackle the problem of ship
source pollution in ETT waters in worlung together. The report should explain whether the
expected contribution of 0.3% reduction of oil waste discharge under the preferred option
1s1n line with the envizaged ambition of the mmtiative.

The Board notes the estimated costs and benefits of the preferred option in this initiative,
as summansedin the attached quantification tables.

(D)) Conclusion

The DG must revise the report in accordance with the Board’s findings hefore
launching the interservice consultation.

If there are any changes in the choice or design of the preferred option in the final
version of the report, the DG may need to further adjust the attached guantification
tables to reflect this.

Full title Impact assessment on a proposzal for a revision of Directive
2005/35/EC on ship-source pollution

Feference number PLAM/2019/5432

Submitted to EEE on 3 March 2023

Date of RSB meeting TWritten procedure
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ANNEX:

uantification tahles extracted from the draft impact assessment r

ort

The following iables coniain information on the cosis and benefiis of the inifiafive on

whick the Board has given its opiniar, as presenizd above.

If the draft report has been revised in line with the Board s recommendations, the content
af these tables wmay be different from those in the final version of the impact assessment
repar, as publishad by the Compgssion.

I. Overview of Benefits (total for all provisions) — Preferred Option {Palicy apiien 5)

Description

Amanuni

‘ Cammanis

Direct henefits

Enforcement costs
sawings for Member
States

administrat ons,
expressed as present
wvalue owver 2025-
2050 relative to the
baseline

EUE 1.8 millien

Enforcemert costs savings for the
Member States admiristrati ons are
driven by the further integration and
enhancem ents in the data exchange
tools and automated links in the
Integrated Maritime Services based on
Clearid eallet, THETIS, THETIZED
and Safedeallet by EM3 A that is
expected to lead to a reduction in the
time spent for verifying Cleaneall et
alerts.

A dministrative costs
savings for Member
States
administrations,
expressed as present
value over 2025-
2050 relative to the
bazeline

EUE 0.9 millien

The developirert of a dedicated
reporting tool for data collection
wouldlead to sigrificant time savings
for reporting to the Ewropean
Commission under the 35 Directive.

Enhanced
surveillance
capabilities of
Member States
admini strations

Significant improvement in
surveilllance capabilities

Improvement of the surveillance and
enforcem ent capahilities of Member
States with the introduction of new
techrdcal support tools by ERMS A,
lirked to the scope extensor, and the
enthanced knowledge sharing activities

Improvementin
enforcement of
identified
infringements by
Member States
admini strati ons

Improvement in enforcement
capabilities of Member States
administrations

and data collection tools and their
integration.

Infringements will
be more effectively
subject to penalties

Higher probability of being subject
to penalties

Higher probability of identifying
infringem ents and imposing penalties,
due to enhanced support it

enforcem ent activities.

Improvement in
dissuasiveness of
penalties

Improvement in the effectiveness
and eventually dissuasiveness of
penalties

Awareness rasing

Improved awareness raising and
vistbility to the public

Improved awareness rising as a
result of increased reporting by
Wember States and public
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I. Overview of Benefits (total for all provisions) — Preferred Option {Palicy apiian 5}

Description

Amauni

Carmenis

information sharing through a
website.

Indirect benefits

Functioning of the
internal market

Positive impact on the funchoning

of the internal market and
competition

Improving the 1dentificaton of
offenders and prosecution
(deterrence by means of
penalties) 15 expected to

contribute to alevel playing
field.

Technological
devel opment

Accelerated deployment of
innovation

Lccelerated deployment of
innovative technologies is
expected due to the deployment
of new technical solutions to
meet the requirements of the
revised Directive, specifically
ot surveillance and evidence
collection.

Fovemance,
participation and
good administration

Improved information exchange
and opportunities for enhanced
IMember State governance

Improvement in information
availability, exchange and
IMember State collaboration in
marine protection. In addition,
public participation 13
encouraged by improved
transparency and dedicated
portal with information on ship-
source pollution.

Eeduction in
external costs from
oil spills, expressed
as present value
over 2025-2050
relative to the
baseline

EUE 630.5 million

The reduction 1n external costs
comes from improved
environmental conditions as an
indirect impact of the
dissuasive effect of the
improved enforcement and
environmental awareness,
leading to a shiftin industry
kehaw cur.

Adminisirative cost savings related to the “one in, one aut’ approach™
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II. Overview of costs — Preferred option {Pelicy aption B)

Citizens/ Consum er Businesses Administrations
s
One-off | Recurren | One-off | Recurre One-off Recurrent
t nt
For EMEA: additional |For ERSA: additional
Direct adjustnent costs of EUR 2.9 costs of EUER 1197 to
costs relative to the million 128.5 million
baseline {1.e. - - - - For Eurcopean For Eurcopean
present value over Cotnimiss on: Commission: additional
2025-2050) additional costs of costs of EUR 0.6 million
ETTE 0.2 million
Direct enforcement For Member States:
costs relative to the additional costs of EUER
baseline {1.e. - - - - - 2.5 million
present value over
2025-2050)
Cosis related to the “one in, one eut’ approach

Direct - - - - o N

adjustment %“% %J'%'%,

costs %%’% T,

Indirect - - - - T e

adfustment %MA&'\“”-\" %'%f%

costs e, J%"%,,%
Total Administrat - - - -

ive costs

{for

offsetting)

relative to

the baseline

{i.e present

value over

2025-205M
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EUEOPEAN COMMISSICET
Regulatory Serutiny B oard

Erussels,
E:EB

Opinion

Title: Impact assessment on a proposal for a revision of Directive
2005/35/'EC on ship-source pollution

Overall opinion: NEGATIVE

{4) Policy context

Altheugh marititne accidents are a prominent source of ship-source pollution, the majority
result from deliberate discharges from tank-cleaning operations and waste o1l disposal
from maritime transport.

Directive 2005/35/EC on ship-source pollutton (S5F) regulates enforcement and sanctions
on illegal discharges to the sea of substances covered by Annexes I and I of the T
Intemnational Maritime Organization (IO MARPOL Convention. Polluters are subject to
penalties, including criminal penalties.

Baszed on evaluation findings, this initiative aims to revise the existing legislation to align
its scope with all MARPOL Anmnexes on discharges to the sea In addition, it aims to ensure
that: {a) Member States have the capacity to tdentify, venfy and penalise offenders in a
timely and harmonised manner; (b) offenders are subject to effective, proportionate and
dissuasive penalties; and (c) reporting across EU on ship-source pollution 15 stmplified and
effective.

(B) Summary of findin gs

The Board notes the additional information provided and commitments to make
changes to the report.

However, the Board gives a negative opinion hecause the report contains the
followin g significant shortcomings:

{1) Thereportis unclear on the main probhlem(s) this initiative aims to tackle and the
links to the specific problem drivers that limit the effectiveness of the Directive. It
lacks a clear and coherent intervention logic and overall narrative.

{2) The report is neither clear on the scale of the environmental impact of ship
pollution problem nor on the expected environmental benefits. It is not clear
what success would look like.

{3) Thereport does not demonstrate that the preferred option will ultimately tackle
the problem of ship source pollution in ET waters and that it is the most effective
option for doing so.
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(C) What to improve

(1) The report should draw more on the evaluation findings to: (1) critically dizcuss how
effective the SPP has been in reaching itz objectives, (1) explain what the key problems
are, (111} state which of these this initiative aims to tackle, and (v) how they interact
with each other (eg. overall problem of ship source pollubon wersus specific
implementation, enforcement and capacity problems) It should provide a clearer 1dea
of the scale of these problems and the underlying problem drivers. On this basis, it
should define more precisely its specific objectives, ncluding by explamng upfront
what the wutiatve auns to achieve over and above the MARPOL Convention and by
indicating what success would look like Tt should then identify the sets of measures
that can effectively deliver on the objectives, thereby presenting a clearer interventi on
logic and overall revised narrative. Being clear on the expected level of ambition and
on what success would look like, would help to manage expectati ons of this initiative.

{2) The report should present a credible and dynamic baseline. It should include the effects
of existing and upcoming relevant legislation, ongoing technological developments,
recent geo-political ewvents and insights from foresight Tt should be clear how
verification and prosecution costs associated with complying with the MARPOL
Convention are reflected in the modelling.

(3) The report should better explain the rationale behind the option design. It should
present alternative sets of measures that can effectively tackle the problems. It should
better justify why the policy measure on further data integration and exchanges does
not feature in the set of common policy measures It should clarify whether a slightly
different option design would affect outcomes, and if yes, how this has been reflected in
the analysis.

4y The report should reflect the sigruficant data limitations in assessing effectiveness,
efficiency and EU added wvalue, both in the evaluation conclusions and in the
assessment and comparizon of the options.

{3) The report should improve the analysis of the environmental impacts. The report should
more clearly explain (and quantify to the extent possible) the environmental benefits of
all measures. If further quantification is not possible, the report should provide a much
more developed qualitative assessment of the environmental benefits, fully informed by
the wiews of different stakeholder groups and independent expert judgement This
revised effectiveness assessment of the options in delivening the environmental benefits
should then be reflected in the revised comparison of costs and benefits,

(&) Options should be compared against the dynamic baseline scenario. The report should
include a comparative table that ranks effectiveness, efficiency and coherence for each
of policy options. The comparison of options should include the results of any
addittonal analysis of the envirenmental benefits. Where adequate gquanttative
estimates are missing, a qualitative scoring should be done.

{7y The report should better justify the cheice of the preferred option. The current analysis
shows that the preferred option does not have the best Benefit Cost Ratio. However, the
effectiveness and efficiency analysis does not adequately reflect the likely different
environmental impact of each option. Fer the report to conclude on the preferred
option, the justificaton should provide the key elements leading to this conclusion,

7
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clear evidence on some

summarized and feed in

acknowledge the limitation of the analysiz and the fact that the choice of the preferred
opfion 15 sensitive, even to small changes in policy options’ design. In the absence of

proposed measures' effectiveness, in particular wath respect to

the scale of environmental 1mpacts, the report should demonstrate why the preferred
option iz expected to deliver the expected positive results.

(8) Stakeholder and independent expert wiews and arguments should be presented more
prominently and systematically througheout the main report. Motable disagreements
between different categories of stakeholders on option design and the impact of some
measures should be highlighted In thiz regard, Annex IT should be structured,

to the main report.

Some more fechnical commaents have bean sent directly to the author DG,

(D) Conclusion

The DG must revise the r
it for a final ESB opinion.

eport in accordance with the Board’s findings and resubmit

Full title Impact assessment on a proposal for a reviston of Directive
2005/35/EC on ship-source pollution

Eeference number PLAN2019/5432

Subtnitted to BESB on 04 Hovember 2022

Date of ESB meeting 30 Movember 2022
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