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ABSTRACT

The level of perceived judicial independence in Malta remains high. However, no steps have
been taken to involve the judiciary in the procedure for appointment of the Chief Justice.
Certain types of prosecution continue to be transferred to the office of the Attorney General, a
Strategic and Operational Plan for the prosecution service has been launched, and a new
disciplinary regime for prosecutors has been established. Regarding the quality of the justice
system, new judges have been appointed, but the overall level of resources, including the
number of clerical staff, raises concerns. A steering committee was established and has initiated
work to enhance the digitalisation of the justice system. Work on draft legislation regulating
the lawyers’ profession is ongoing. The efficiency of justice has further deteriorated, with
initial steps being taken to improve the situation.

The National Anti-Fraud and Corruption Strategy was updated on time, and its implementation
will be monitored on an ad hoc bilateral basis. Prosecution was launched by the Attorney
General office in relation to some cases, but challenges related to high-level corruption cases,
including the lack of a robust track record of final judgments remain. The capacity of the
Permanent Commission against Corruption to reach tangible results remains low. New
resources and initiatives were deployed to increase the integrity in the public service. The
Office of the Commissioner for Standards in Public Life is continuing the series of reviews of
ethics rules for high-ranking officials. Some concerns were raised regarding the modified
procedure for the appointment of the Commissioner for Standards in Public Life, the
transparency of the results of audits, and the funding of political parties. New info-tools on
whistleblowers procedures are available. The investor citizenship scheme continues to raise
concerns.

While the media reform process launched following the publication of the report of the Daphne
Caruana Galizia public inquiry is still ongoing, no measures have been adopted to improve the
working environment of journalists. The Committee of Experts set up for this purpose was
granted additional time to carry out wider consultations. The review of the Freedom of
Information Act remains pending and media houses and citizens continue to face obstacles
when requesting access to information held by public authorities. No steps have been taken to
enhance the independent governance and editorial independence of public service media. The
absence of a legal framework to ensure transparency in state advertising remain an issue of
concern. While there have been no developments with regard to the legislative framework
establishing the Broadcasting Authority, a Constitutional Court judgement has clarified the
authority’s role.

A new Ombudsperson was appointed while the establishment of a human rights institution
remains pending. The Constitutional Convention announced in 2019, which is to contribute to
addressing concerns regarding the appointment of constitutional bodies and the role of
Parliament, remains on hold without a clear calendar. The lack of a formalised process for
public participation continues to raise concerns. The Commissioner for Voluntary
Organisations continued his efforts to enhance the civil society space.
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RECOMMENDATIONS

Overall, concerning the recommendations in the 2022 Rule of Law Report, Malta has made:

e No progress on addressing the need for involvement of the judiciary in the procedure for
appointment of the Chief Justice, taking into account European standards on judicial
appointments and the opinion of the Venice Commission.

e Some progress on strengthening efforts to improve the efficiency of justice, particularly to
reduce the length of proceedings.

e Some progress on addressing challenges related to the length of investigations of high-level
corruption cases; and no progress on establishing a robust track record of final judgments.

e Some progress on advancing with the introduction of legislative and other safeguards to
improve the working environment of journalists and no further progress on access to
official documents, taking into account European standards on the protection of journalists.

e No progress on strengthening the rules and mechanisms to enhance the independent
governance and editorial independence of public service media taking into account
European standards on public service media.

e No progress on re-launching efforts to establish a National Human Rights Institution taking
into account the UN Paris Principles.

On this basis, and considering other developments that took place in the period of reference,
and in addition to recalling the commitments made under the national Recovery and Resilience
Plan relating to certain aspects of the justice system and the anti-corruption framework, it is
recommended to Malta to:

e Take steps to address the need for involvement of the judiciary in the procedure for
appointment of the Chief Justice, taking into account European standards on judicial
appointments and the opinion of the Venice Commission.

e Further strengthen efforts to improve the efficiency of justice, particularly to reduce the
length of proceedings.

e Step up measures to address challenges related to the length of investigations of high-level
corruption cases, including by establishing a robust track record of final judgments.

e Adopt legislative and other safeguards to improve the working environment of journalists,
including on access to official documents, taking into account European standards on the
protection of journalists and on access to official documents.

e Strengthen the rules and mechanisms to enhance the independent governance and editorial
independence of public service media taking into account European standards on public
service media.

e Take measures to establish a National Human Rights Institution taking into account the UN
Paris Principles.

e Introduce a framework for public participation in the legislative process.
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I. JUSTICE SYSTEM

The Maltese justice system is influenced by both the continental and the common law
traditions. Courts are divided into Superior and Inferior Courts. Superior Courts are composed
of judges and include the Civil Court, the Criminal Court, the Court of Appeal, the Court of
Criminal Appeal and the Constitutional Court. Inferior Courts are composed of magistrates and
include the Court of Magistrates (Malta) and the Court of Magistrates (Gozo). The judiciary is
headed by the Chief Justice who also presides over the Constitutional Court. A Commission
for the Administration of Justice supervises the workings of all the superior and inferior courts.
A number of specialised tribunals exist, adjudicating in specific areas. A fully separate
Prosecution Service was set up in 2019. Malta participates in the European Public Prosecutor’s
Office (EPPO). The Bar Association (Chamber of Advocates) is an independent and self-
regulated professional body of lawyers.

Independence

The level of perceived judicial independence in Malta continues to be high both among
the general public and companies. Overall, 66% of the general population and 65% of
companies perceive the level of independence of courts and judges to be ‘fairly or very good’
in 2023'. According to data in the 2023 EU Justice Scoreboard, the perceived judicial
independence among the general public has slightly decreased in comparison with 2022 (67%),
inverting a previous increasing trend until 2021. The figure remains higher than in 2016 (44%)).
The perceived judicial independence among companies has slightly decreased in comparison
with 2022 (68%), as well as with 2016 (68%).

There has been no progress to involve the judiciary in the procedure for appointment of
the Chief Justice. The 2022 Rule of Law Report recommended to Malta to “address the need
for involvement of the judiciary in the procedure for appointment of the Chief Justice, taking
into account European standards on judicial appointments and the opinion of the Venice
Commission. Following the constitutional changes made in 2020, the Chief Justice is
appointed by a two-thirds majority in Parliament’. According to the authorities, no further
legislative changes are planned, and this provision has, to date, not yet been used*. As indicated
in previous Rule of Law Reports’, the fact that there is no involvement of the judiciary in the
appointment of the Chief Justice requires further attention, in particular in view of the many
roles played by the Chief Justice in the justice system® and the fact that the law allows the

Figures 49 and 51, 2023 EU Justice Scoreboard. The level of perceived judicial independence is categorised
as follows: very low (below 30% of respondents perceive judicial independence as fairly good and very good);
low (between 30-39%), average (between 40-59%), high (between 60-75%), very high (above 75%).

2022 Rule of Law Report, Country Chapter on the rule of law situation in Malta, p. 2.

Article 96(3) of the Constitution of Malta.

Input from Malta for the 2023 Rule of Law Report, p. 4.

2021 Rule of Law Report, Country Chapter on the rule of law situation in Malta, p. 3; 2022 Rule of Law
Report, Country Chapter on the rule of law situation in Malta, pp. 3-4.

The Chief Justice is President of the Constitutional Court and President of the Court of Appeal (presiding in
both appeal panels), and performs important responsibilities in the administration of the justice system such
as chairing the Judicial Appointments Committee, and is a member of the Commission for the Administration
of Justice responsible for judicial discipline. As regards the standards applicable to court presidents, see
Consultative Council of European Judges (CCJE), Opinion n° 19 (2016), the Role of Court Presidents, para.
53. The current Chief Justice, who was already a senior judge, was appointed in April 2020 in accordance with
the procedure based on a two-third majority in Parliament (before it became a legal obligation).

[V NS N
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appointment to the office of a person who is not already a judge’. According to European
standards, where there are legal provisions prescribing that the legislative power takes
decisions on the selection of judges, the opinion of an independent and competent authority
drawn in substantial part from the judiciary should be followed in practice by the relevant
appointing authority®. Moreover, no steps have been taken to introduce an anti-deadlock
mechanism for the appointment of the Chief Justice, as recommended by the Venice
Commission’. This has also been considered an issue by some stakeholders!®. No steps have
been taken to change the system of appointment of the Chief Justice, therefore there has been
no progress in the implementation of the recommendation made in the 2022 Rule of Law
Report.

The transfer of certain types of prosecutions to the Office of the Attorney General
continues, and a Strategic and Operational Plan has been launched. The transfer of certain
types of prosecutions!! from the police to the Attorney General continues, according to its
timeline'2. On 1 October 2022, the third phase of the transition period was carried out and the
Office of the Attorney General is now empowered to prosecute additional offences before
inferior courts'®. Recruitments of new prosecutors and clerical staff continued'#, and on 16
December 2022 the Office of the Attorney General and the trade union representing the legal
staff signed a collective agreement revising the remuneration packages and conditions of
employment within the Attorney General’s Office!>. On 15 February 2023, the Office of the
Attorney General launched a Strategic and Operational Plan'®, a five-year strategy including
specific milestones related to, among others, training and education of prosecutors and other
matters related to conditions of employment and human resources. The appointment of the

The appointment, role and functions of the Chief Justice are determined primarily by the Constitution and by
the Code of Organisation and Civil Procedure. In practice, the person occupying the position of the Chief
Justice in Malta has always been a seasoned lawyer or judge.

8 Recommendation CM/Rec(2010)12 of the Committee of Ministers of the Council of Europe, para. 47. Under
EU law, the involvement of a body such as the Council for the Judiciary in judicial appointment procedures
may contribute to making that process more objective by circumscribing the executive’s discretion as regards
such appointments, provided that such council is sufficiently independent. Judgment of the Court of Justice of
20 April 20, Repubblika, C-896/19, EU:C:2021:311; judgment of the Court of Justice of 2 March 2021, A.B.
et al., C-824/18, EU:C:2021:153, paras. 124-127 and the case-law cited.

% Venice Commission, CDL-AD(2020)019-¢, Opinion of 8 October 2020 on Malta - Opinion on ten Acts and
bills implementing legislative proposals subject of Opinion CDL-AD(2020)006, para. 43; 2021 Rule of Law
Report, Country Chapter on the rule of law situation in Malta, p. 3.

10" Contribution from the Aditus Foundation and the Daphne Caruana Galizia Foundation for the 2023 Rule of

Law Report, p. 11; information provided by the Chief Justice in the context of the country visit to Malta.

Those relate to non-summary cases, which are cases punishable with a penalty exceeding 2 years of

imprisonment.

122021 Rule of Law Report, Country Chapter on the rule of law situation in Malta, p. 4; 2022 Rule of Law
Report, Country Chapter on the rule of law situation in Malta, p. 5.

13 Input from Malta for the 2023 Rule of Law Report, p. 12. In particular, the Office of the Attorney General is
now also empowered to take the decision to prosecute the following offences: a) forgery of Government,
judicial or official acts; b) forgery of acts by public officer; ¢) crimes related to sex trafficking; d) female
genital mutilation, enforced sterilisation and forced marriage; ¢) causing explosion likely to endanger life or
property; f) illicit importation of radioactive waste; and g) attempts or conspiracy to commit or complicity in
the previously mentioned offences.

During 2022, 14 new lawyers were recruited. Information provided by the Attorney General in the context of

the country visit to Malta.

15 Input from Malta for the 2023 Rule of Law Report, p. 9.

The plan was prepared with technical assistance provided by the European Commission and the World Bank.
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Attorney General still remains predominantly under the power of the Prime Minister, which
has been raised as an issue already in the 2020 Rule of Law Report!’.

A new disciplinary regime for prosecutors has been established. The collective agreement
signed on 16 December 2022 between the Office of the Attorney General and the trade union
representing its legal staff includes a disciplinary regime for prosecutors'®. The regime
establishes different levels of disciplinary offences as well as the procedure to be followed.
Minor offences!® are heard by the Head Corporative Services, a specific department of the
Office of the Attorney General. Serious offences® are adjudicated upon by a disciplinary board.
This board will be specific for each case. It will be composed of three members: one chosen
by the trade union, one chosen by the Office of the Attorney General, and a chairperson chosen
by agreement of the two other members. Decisions of the disciplinary board can be appealed
before an Appeal Board, with a mandate of three years and a similar composition to the
disciplinary board?'. Sanctions for serious offences include suspension, demotion, and
dismissal of prosecutors. According to the Office of the Attorney General, decisions of the
Appeal Board would be challengeable before the courts®’. According to European standards,
an appeal to a court should be available for disciplinary sanctions taken by disciplinary
committees against prosecutors’>. The collective agreement provides that proceedings are
confidential, whereas according to European standards the disciplinary proceedings should in
principle be held in public®*.

The appointment regime for members of specialised tribunals continues to raise concerns.
As reflected in the 2022 Rule of Law Report®, the Government has committed in its Recovery
and Resilience Plan to carry out a review of the independence of the specialised tribunals in
communication with the Venice Commission?®, and the corresponding legislative changes are
to enter into force by 31 March 2026. Stakeholders have continued voicing criticism regarding

2020 Rule of Law Report, Country Chapter on the rule of law situation in Malta, p. 5; Venice Commission,
CDL-AD(2010)040, Independence of the Judicial System, Part II: The Prosecution Service, para. 34-35.
Collective agreement between the Office of the Attorney General and the trade union, Section 4; input from
Malta for the 2023 Rule of Law Report, p. 11.

Minor offences include late attendance, unjustified absence and idling at the Office.

Serious offences include breach of codes of ethics, negligence in the performance of the duties or defective
work.

The Appeal Board will also be composed of three members: one chosen by the trade union, one chosen by the
office of the Attorney General, and a chairperson chosen by agreement of the two other members.
Information provided by the Association of judges and magistrates of Malta in the context of the country visit
to Malta.

2 Venice Commission CDL-AD(2010)040-¢, para. 52.

24 Judgment of the European Court of Human Rights of 21 June 2016, Ramos Nunes de Carvalho E Sa v.
Portugal, 55391/13.

2022 Rule of Law Report, Country Chapter on the rule of law situation in Malta, pp. 5-6.

On a proposal from the Commission, the Council adopted the Council Implementing Decision of 5 October
2021 on the approval of the assessment of the recovery and resilience plan for Malta, under which the
Milestone no. 6.3 states: ‘An independent contractor shall be engaged through public procurement procedures,
in order to assess the independence of the specialised tribunals at national level. This assessment shall be
carried out in communication with the Council of Europe’s Venice Commission.” The report shall include (p.
60 of the Annex) (i) an assessment of the guarantees of independence for appointments of members to said
specialised tribunals, (ii) an assessment of the guarantees which provide for the tribunals' decisions to be fully
reviewed by the ordinary courts of appeal, and (iii) concrete and precise policy recommendations. Milestone
no. 6.4 states: ‘Legislative changes shall undertake remedial action based on the findings/recommendations
made by the independent review on the independence of the specialised tribunals’.

21

22
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the system of appointment of members of these specialised tribunals®’, as members are often
appointed through a procedure involving only the executive power, as also illustrated by a
recent case of the European Court of Human Rights®®. Moreover, decisions of those tribunals
are at times only subject to judicial review on points of law, but not on points of fact.

Quality

Although the number of judges has been increased, the level of resources, including the
limited number of clerical staff, remains a concern. The number of judges per person in
Malta continues to be among the lowest in the EU?°, which could also affect the efficiency of
the justice system. Following calls for appointment of judges in 2022 and 2023, there has been
an increase of four members of the judiciary*®. New members of the judiciary have complained
about a lack of basic resources and skilled support staff for the implementation of their tasks®'.
In July 2022, the Court Services Agency signed a collective agreement on working conditions
for support staff*? and launched a procedure to recruit court clerks, court messengers and
deputy registrars in January 20233, However, according to stakeholders, the number of
applications received was low and challenges remain to find staff with the necessary level of
skills to perform their duties®*. Moreover, shortcomings regarding the limited availability of
office and courtroom space persist’>. According to the 2023 EU Justice Scoreboard, women
are underrepresented in the top judicial positions®®, while the number of female judges
approximately constitute half of the total judiciary.

A steering committee has been set up to establish targets — in line with the Digital Justice
Strategy — to address gaps in the digitalisation of justice. Following the adoption of the
Digital Justice Strategy, a steering committee was set up in 2022%7, with the task of
operationalising the Strategy and establishing specific targets. Several working groups have
been created within the committee, involving stakeholders who are currently reviewing
legislation in order to facilitate the transition to a digital justice system. One of the first tasks
for the steering committee is a mapping of changes needed to render the justice system more
adapted to the Digital Strategy>®. To this effect, a tender has been published requesting process
mapping across several justice entities. The tender is currently in evaluation stage and it is
envisaged that implementation starts by the end of the year*®. Moreover, the Government has

27 Contribution from the Aditus Foundation and the Daphne Caruana Galizia Foundation for the 2023 Rule of
Law Report, p. 12.

28 Judgment of the European Court of Human Rights of 20 December 2022, S.H. v. MALTA, 37241/21.

2 Figure 35, 2023 EU Justice Scoreboard.

39" Input from Malta for the 2023 Rule of Law Report, p. 5.

31" Information provided by the Association of judges and magistrates of Malta and the Chief Justice in the context

of the country visit to Malta.

Government of Malta 2022, Minister for Justice Jonathan Attard presides over the signing of a collective

agreement for Court Services Agency's employees.

33 Input from Malta for the 2023 Rule of Law Report, p. 17.

3% Information provided by the Association of judges and magistrates of Malta and the Chamber of Advocates in

the context of the country visit to Malta.

2022 Rule of Law Report, Country Chapter on the rule of law situation in Malta, p. 7.

3¢ Figure 36, 2023 EU Justice Scoreboard.

37 Input from Malta for the 2023 Rule of Law Report, p. 6.

3% Information provided by the Association of judges and magistrates of Malta in the context of the country visit

to Malta.

Information provided by the Government in the context of the country visit to Malta.

32
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launched a number of projects and tenders*, including acquisition of hardware, in line with the
investments foreseen in the Recovery and Resilience Plan*!. Likewise, the Legal Aid Agency
is introducing its own case management system*?. These actions will contribute to addressing
important gaps in the digitalisation of justice as identified in the 2023 EU Justice Scoreboard
and indicated by stakeholders**. In particular, Malta is still falling behind in areas such as use
of digital technology by courts and prosecution service**, online filing, and availability of
electronic tools for courts and prosecution services to communicate with court users and other
bodies*. The current efforts at creating the necessary digital infrastructure in the Maltese
justice sector with the eventual interoperability between systems could eventually address
current digital shortcomings.

A legislative initiative regulating the activities of lawyers is under preparation. A working
group has been set up for the preparation of a Lawyers Act. The working group includes the
relevant governmental services and members of the Chamber of Advocates*®. The need for
legislation regulating lawyers’ activities has been a long-standing request from the legal
profession®’.

Efficiency

The efficiency of the justice system has further deteriorated and raises concerns. Most
efficiency indicators, as shown in the 2023 EU Justice Scoreboard, have worsened. For
instance, the estimated time needed to resolve administrative cases at first instance is 1356
days, the longest within the EU*®. Furthermore, the clearance rate has furthered deteriorated
and is now at 89.2%, showing that fewer cases are resolved than come in* even though there
was an increase of resolved cases of 20% that was still offset by an increase of 22% in incoming
cases™’. This is a particular concern for civil and commercial cases, where the rate is 78.1%"".
The number of incoming cases has increased?. Limited progress is registered regarding the
estimated time needed to resolve litigious civil and commercial cases at first instance, which
decreased from 550 to 529 days™. Stakeholders have raised concerns in relation to the

40" Input from Malta for the 2023 Rule of Law Report, p. 6.

41" On a proposal from the Commission, the Council adopted the Council Implementing Decision of 5 October
2021 on the approval of the assessment of the recovery and resilience plan for Malta, under which the
Milestone 6.40 states: ‘Launch and availability to users of the developed IT tools and systems’. The investment
shall consist of two parts (p. 65 of the Annex): (a) mapping and redesign of processes towards end-to-end
digital processes, project management, legal and overall consultancy and cost-benefit analysis support - this
covers the horizontal requirements to support the investment including supporting software as well as
outsourcing services to guarantee that adequate resources, skills and expertise are ensured; and (b) a number
of digital solutions for the justice system.

Information provided by the Government in the context of the country visit to Malta.

Contribution from the Aditus Foundation and the Daphne Caruana Galizia Foundation for the 2023 Rule of
Law Report, p. 11.

* Figure 42, 2023 EU Justice Scoreboard.

4 Figures 43 and 44, 2023 EU Justice Scoreboard.

46 Information provided by the Chamber of Advocates in the context of the country visit to Malta.

47 Ibid.

4 Figure 9, 2023 EU Justice Scoreboard.

4 Figure 12, 2023 EU Justice Scoreboard.

50" Information provided by the Government in the context of the country visit to Malta.

I Figure 11,2023 EU Justice Scoreboard.

52 Figure 3, 2023 EU Justice Scoreboard.

33 Figure 6, 2023 EU Justice Scoreboard.
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efficiency of justice, including as regards specific cases such as criminal cases of domestic
violence*.

Some progress has been made to improve the efficiency of the justice system. The 2022
Rule of Law Report recommended to Malta to “strengthen efforts to improve the efficiency of
justice, particularly to reduce the length of proceedings™>. Recent legal changes in relation to
the handling of appeal cases>® started to have positive effects in relation to the length of
proceedings’. As stated in the 2022 Rule of Law Report®®, the Government announced the
preparation of a draft law aimed at reforming legal provisions related to the compilation of
evidence procedure. While such a reform could contribute to reducing the length of
proceedings in criminal cases, the preparation of this draft law is delayed. The Government
established a working group to review the procedures of the Family Courts in their civil and
criminal jurisdictions®®, which could contribute to increasing the efficiency of justice in family
law cases. The above-mentioned measures could have a positive impact on the efficiency of
justice in the short term. However, comprehensive actions to address concerns regarding the
efficiency of justice in all jurisdictions remain to be implemented. Therefore, there has been
some progress in the implementation of the recommendation made in the 2022 Rule of Law
Report.

II1. ANTI-CORRUPTION FRAMEWORK

The institutional anti-corruption framework comprises several authorities. The Permanent
Commission Against Corruption (PCAC) is responsible for corruption prevention and for
carrying out administrative investigations into corrupt practices. The Commissioner for
Standards in Public Life monitors the ethics of ministers, parliamentary secretaries, and
members of Parliament. Investigation and prosecution of economic crime, including corruption
offences and money laundering, fall under the competence of the Police (the Financial Crimes
Investigation Department) and the Attorney General, respectively. The latter continues to take
over the prosecution of all offences carrying a conviction of more than 2 years imprisonment,
including corruption. Other bodies involved in the fight against corruption are the
Ombudsperson office®, the Financial Intelligence Analysis Unit (FIAU) and the Internal Audit
and Investigations Department (IAID)®!. The latter conducts internal audits and investigations
within all governmental departments and agencies. The Public Service Commission (PSC) is
responsible for the discipline of civil servants. Malta is not a signatory party to the OECD Anti-
Bribery Convention®?.

% Contribution from the Aditus Foundation and the Daphne Caruana Galizia Foundation for the 2023 Rule of

Law Report, p. 20; Contribution from Repubblika for the 2023 Rule of Law Report, p. 15. According to
information provided by the Government, steps such as the appointment of an additional magistrate to deal
with domestic violence cases have been taken, aimed to increase the efficiency of dealing with such cases.
2022 Rule of Law Report, Country Chapter on the rule of law situation in Malta, p. 2.

2022 Rule of Law Report, Country Chapter on the rule of law situation in Malta, p. 8.

Input from Malta for the 2023 Rule of Law Report, p. 7; Information provided by the Association of judges
and magistrates of Malta and the Chief Justice in the context of the country visit to Malta.

2022 Rule of Law Report, Country Chapter on the rule of law situation in Malta, p. 8.

Input from Malta for the 2023 Rule of Law Report, p. 17, and information provided by the Government.

60 As per Part 2 of Act XLII of 2020 introduced two amendments to the Ombudsman Act.

61 It conducts internal audits and investigations within all governmental departments and agencies.

OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions,
Ratification Status.
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The perception among experts and business executives is that the level of corruption in
the public sector remains relatively high®. In the 2022 Corruption Perceptions Index by
Transparency International, Malta scores 51/100 and ranks 23 in the European Union and 54
globally. This perception has been relatively stable®® over the past five years. The 2023 Special
Eurobarometer on Corruption shows that 92% of respondents consider corruption widespread
in their country (EU average 70%) and 63% of respondents feel personally affected by
corruption in their daily lives (EU average 24%)%. As regards businesses, 76% of companies
consider that corruption is widespread (EU average 65%) and 56% consider that corruption is
a problem when doing business (EU average 35%)%. Furthermore, 15% of respondents find
that there are enough successful prosecutions to deter people from corrupt practices (EU
average 32%)%’, while 33% of companies believe that people and businesses caught for bribing
a senior official are appropriately punished (EU average 30%)%.

The recommendations focused on anti-corruption that were issued following the public
inquiry into the assassination of journalist Daphne Caruana Galizia®® remain to be
implemented’®. The public inquiry’s recommendations included the adoption of legislative
measures to improve the asset declaration mechanism aimed at avoiding and detecting
unexplained wealth; the strengthening of the codes of ethics for public officials to further
prevent improper conduct of public officials in the execution of their duties; and actions to
improve the protection of whistleblowers.

The National Anti-Fraud and Corruption Strategy was updated on time, and its
implementation will be monitored on an ad hoc bilateral basis. Last year, the Action Plan
of the National Anti-Fraud and Corruption Strategy (NAFCS)’! was updated’?, and the Co-
ordinating Committee” for NAFCS identified several corruption risks’* through a national

6 Transparency International (2023), Corruption Perceptions Index 2022. The level of perceived corruption is

categorised as follows: low (the perception among experts and business executives of public sector corruption
scores above 79); relatively low (scores between 79-60), relatively high (scores between 59-50), high (scores
below 50)”.

The score significantly increases/decreases when it changes more than five points; improves/deteriorates
(changes between 4-5 points); is relatively stable (changes from 1-3 points) in the last five years.

Special Eurobarometer 534 on Corruption (2023). The Eurobarometer data on citizens’ corruption perception
and experience is updated every year. The previous data set is the Special Eurobarometer 523 (2022).

Flash Eurobarometer 524 on Businesses’ attitudes towards corruption in the EU (2023). The Eurobarometer
data on business attitudes towards corruption as is updated every year. The previous data set is the Flash
Eurobarometer 507 (2022).

Special Eurobarometer 534 on Corruption (2023).

Flash Eurobarometer 524 on Businesses’ attitudes towards corruption in the EU (2023).

2022 Rule of Law Report, Country Chapter on the rule of law situation in Malta, p. 15.

Written contribution from the Ministry of Justice in the context of the country visit in Malta.

" The Anti-Fraud Policy and Strategy

2 Following the tabling of the National Anti-Fraud and Corruption Strategy (NAFCS) in parliament in May
2021. Input from Malta for the 2023 Rule of Law Report.

The Co-ordinating Committee responsible to monitor the implementation of the NAFCS was established in
terms of Article 23 of the Internal Audit and Financial Investigations Act (as per Cap 461 of the Laws of
Malta). See National Risk Assessment (NRA), page 4. The NRA is foreseen under the recovery and resilience
plan for Malta, at the Milestone no. 6.11.

Notably corruption in public procurement, unlawful use of information and use of resources, misappropriation
of funds, conflict of interest and other types of fraud.
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fraud and corruption-risk assessment, which was published in December 20227°. The Co-
ordinating Committee for NAFCS agreed that ad hoc bilateral meetings will be held between
the IAID and the respective national authorities’® in order to monitor the mitigating actions
against the identified risks’’.

Prosecution was launched by the Attorney General office to some cases, showing some
progress addressing challenges related to high-level corruption cases, while there was no
progress on establishing a robust track record of final judgments. The 2022 Rule of Law
Report recommended to Malta to “address challenges related to the length of investigations of
high-level corruption cases, including by establishing a robust track record of final
judgments™’®. In 2022, the Financial Crime Investigation Department (FCID) of the Police
investigated 33 cases, including some against former high-level officials”. Last year, around
19 officers (including the Deputy Commissioner, the superintendent and senior investigators)
resigned or retired from FCID®, while others were seconded to different departments®!. The
transfer of prosecutorial powers to prosecute cases of corruption initiated in 2020 from the
police force to the Attorney General office continues®?, with some initiatives taken to improve
the capacity of the Attorney General office®. In 2022, the Attorney General Office concluded
13 cases on financial crimes (with decision not to prosecute®*) while 71 cases remain pending
before the courts®®. In February 2023, multi-million public contracts in the health sector were

5 National Risk Assessment, p. 7. Input from Malta for the 2023 Rule of Law Report, p. 25. Note: the NRA aims
to: maintain an effective risk-based regime to combat fraud and corruption; prioritise and allocate public sector
resources efficiently; help National Authorities to assess the adequacy of their controls and strengthen them
where necessary; increase awareness among the general public; and update the present Action Plan which is
an integral part of the NAFCS. The NRA was published in December 2022 and is part of the RRP of Malta,
as per the Annex to the Council Implementing Decision on the approval of the assessment of the recovery and
resilience plan for Malta, pp. 69-70.

76 Input from Malta for the 2023 Rule of Law Report.

7 Input from Malta for the 2023 Rule of Law Report, p. 34.

78 2022 Rule of Law Report, Country Chapter on the rule of law situation in Malta, p. 2.

7 Euronews (2022), John Dalli: Former EU Commissioner pleads not guilty to bribery charges.

80 In 2021, FCID had personnel of 107 officers. 2022 Rule of Law Report, p. 10. See also Time of Malta (2023),

Two assistant police chiefs retire amid concerns on increasing workload; Newsbook (2022), Superintendent

Frank Anthony Tabone quits role; Time of Malta (2022), Financial crimes chief Alexandra Mamo resigns.

Borg (2022), Police’s financial crime department has lost a fifth of its officers in less than a year.

The transfer of prosecutorial power over serious crimes (i.c. crimes carrying a sanction of two years

imprisonment and above, including corruption) was initiated in October 2020, and should be completed by

October 2024, as per the Recovery and resilience plan for Malta, Milestone no. 6.8. For further information

on the actions taken by the Attorney General’s office, see above. Information received from the Attorney

General office in the context of the country visit to Malta.

In 2022, the Attorney General office hired 14 lawyers (12 of which were assigned to the prosecution), updated

the internal standards operating procedures, followed by reorganisation of the office. In February 2023, the

Attorney General office launched a 5-year Strategic and Operational Plan to improve internal procedures and

specialization of personnel — see section 1 above.

For different reasons: statutory time limitation; case referred to the EPPO; or because there was no sufficient

evidence to request a trial. In 2022, there were 11 convictions for financial crimes. Information received from

the Attorney General office in the context of the country visit to Malta.

18 cases on money laundering, and 53 “mixed cases”, i.e. on money laundering and predicate offence (mostly

computer misuse and corruption). Written contribution from Attorney General office in the context of the

country visit in Malta.
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declared null by a civil court®® due to fraudulent acts vitiating the procurement procedure®’. A
magisterial inquiry was initiated into this case®®. In 2022, the length of investigations remains
problematic® (mainly due to the lack of human resources’, including in investigative
magistrates’’, and insufficient training®?), and there is no progress on delivering final
judgements on high-level cases of corruption®. Civil society associations perceive a regression
of the anti-corruption frameworks in Malta compared to previous years’*. So far, there has been
some progress on addressing challenges related to the length of investigations of high-level
corruption cases, and no progress on establishing a robust track record of final judgments, so
overall some progress on the implementation of the recommendation made in the 2022 Rule of
Law Report.

The capacity of the Permanent Commission against Corruption to achieve tangible
results remains low. In 2022, the PCAC received two new cases, and closed three previously
pending cases (for lack of evidence), while in 2023 one case was closed, and two remain
pending for further examination®. The PCAC has never challenged a decision by the Attorney
General not to prosecute a case of corruption®®, and it has no case-management system in place

8 Civil court, first hall, 24 February 2023, ECLI:MT:CIVP:2023:137268. Businesses’ attitudes towards
corruption in the EU shows that 31% of companies in Malta (EU average 26%) think that corruption has
prevented them from winning a public tender or a public procurement contract in practice in the last three
years, see Flash Eurobarometer 524 on Businesses’ attitudes towards corruption in the EU (2023). This is 5
percentage points above the EU average.

Times of Malta (2023), As it happened: Court annuls 'fraudulent' hospitals deal in dramatic judgment.

8 Input from Malta for the 2023 Rule of Law Report. According to Article 4 (Nature of criminal action) of the
Maltese criminal code: (2) A criminal action is prosecuted ex officio in all cases where the complaint of the
private party is not requisite to set the action in motion or where the law does not expressly leave the
prosecution of the action to a private party.

Also due to the expiry of the statute of limitations on corruption. Input from the Repubblika for the 2023 Rule
of Law Report, p. 19. Police investigations are known to have taken up to five years. 2022 Rule of Law Report,
Country Chapter on the rule of law situation in Malta, p. 10. The expiry of the statute of limitations on
corruption (Input from the Repubblika for the 2023 Rule of Law Report, p. 19).

The limited personnel to adjudicate corruption cases is a serious concern according to the Chief Justice.
Newsbook (2022), Chief Justice says delays and lack of resources scarring justice system.

There is a severe lack of resources of qualified magistrates, to work on criminal cases, including those on
corruption. On average, each judge is assigned 200 new cases per year, which add to the cases received in
previous years. Investigation magistrates often appoint private experts (including foreign experienced
professionals), which can take a considerable time to produce expert opinion. Investigations are pending until
the prosecutor decides to close the investigations or bring the case to Court. 2022 Rule of Law Report, Country
Chapter on the rule of law situation in Malta, p. 11.

The FCID faces a challenge in retaining trained officers, which may be hired for higher salaries by private
companies or other public bodies. Information received from the Police in the context of the country visit to
Malta.

No information on final judgements on high-level cases of corruption is available. Statistics on judgments
concerning corruption cases are complicated by the fact that judgments are published (online at eCourts) with
no indication on the type of crime.

Information received from the Daphne Caruana Galizia Foundation, the Repubblika and Aditus Foundation in
the context of the country visit to Malta.

Closed cases continue to be sent to the Minister of Justice for information, and to the Attorney General office.
No cases of whistleblowing were received in 2022. Information received from the PCAC in the context of the
country visit to Malta.

Information received from the PCAC in the context of the country visit to Malta. In case the Attorney General
decides not to prosecute, the PCAC (in addition to the Ombudsperson office, the Commissioner for Standards
of Public Life and the Auditor General) may challenge that decision, as per Act No. XLI of 2020 [former Bill
No. 154]. In line with the RRP, a milestone on this subject is foreseen to be implemented by the end of 2024.
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yet?’. The mandate of two PCAC Commissioners (out of three) expired on 25 January 2023,
and they have been re-appointed”. For the current year, there is no immediate plan to hire
specialised full-time staff or procure technical tools in order to accelerate the detection and
examination of cases!%. In 2022, the Permanent Commission against Corruption had limited
resources and has not shown tangible results in its work. Therefore, the serious challenges
concerning the detection and inquiry of corruption cases remain unresolved!’!. In line with the
Malta’s RRP, a budgetary and human resources plan drawn up by the PCAC, as well as a
number of operational reforms, are expected to be implemented by the end of 20242,

Several initiatives aimed at increasing the integrity in the public service have been
launched and additional resources allocated. In 2022, the Public Service Commission,
increased its personnel and budget!®, and adopted a new case-management system to improve
its performance!®. In 2022, the Commission issued disciplinary sanctions'® and delivered
specific integrity training to civil servants'®. The Institute for Public services is developing an
online training on public integrity'?’. Last year, the Government started drafting guidelines
aimed at promoting integrity in the public sector'%®. The Police recruits go through a 6-month

The review shall assess the effects of Act XLI of 2020 and whether an appeal against non-prosecution by the
Attorney General or the Police should also be made possible. 2022 Rule of Law Reports, Country Chapter on
the rule of law situation in Malta, p. 11. According to the PCAC, it had no ground to challenge a decision by
the Attorney General not to prosecute a case of corruption, due to the fact, that the cases which the PCAC sent
to the Attorney General did not reveal any corrupt practice. Information received from the PCAC in the context
of the country visit to Malta.

97 Information received from the PCAC in the context of the country visit to Malta. In line with the Malta’s RRP

(milestone 6.17) A digital registry shall be created to collect information on corruption -cases,

actions/procedures in order to enhance the efficiency of the PCAC’s operations and to support the work of

other public authorities on matters falling within the PCAC’s remit, with deadline the last quarter of 2024.

Annex to the Council Implementing Decision on the approval of the assessment of the recovery and resilience

plan for Malta.

By law, the Chiefs of public institutio