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ANNEX

IM 010944 2023
03-10-2023 I S
Emily O"Reilly ceived ¢ |

European Ormbudsman = -——

Thérése Blanchet
Secretary-Gener al
Council of the European Union

Strasbourg, 02/10/2023
O42023/MIK

Subjeck How the European Parliament, the Council of the Furopean Union and the
European Commission landle requests for publicaccess to legislative documents

[Dear Secretary-General,

Timely publicaccess to legislative documents is essential for interested individuals
and organisations o partidpate effectively in EU law making, The principle of legislative
transparency isenshrined in the EU Treaties'and is reflected in the EU legislation on
publicaccess to decuments, Regulation 10492001 states that “legistative documents”  must
be directly accessibleto the public, unless their disclosure would undermine one or several
publicor privateinterests explicitly protected.2 According to ELl cage-law, BLT institutions
can refuse to discloselegislativedocuments enly exceplionally, [n such cases, their
reasoning must be sufficiently specific and based on tangibleelements.)

I continueto receive complaints about insufficient and delayed publicacceéss
granted to legislativedocuments held by the Eurapean Parliament, the Council of the ELI
and the Furopean Commission. The cases [ deal with suggest that the institutions arenot
vet giving full effect to the above EU law and related case-law.

I am awareof the large number of access requests the European Parliament, the
Council of the EU, and the Furopean Commission receiveevery year and thatthis number
lvas beer increasing. Tha complaints that my Office receives constitutea limiled sample of

' Ammicie 15 TFEU

? Regulation 1 (45201 regarding public sccessio Ewopean Padiermant, Councitand Commisson d ocuments
Mipsifeur-les.eunpa ewmga-corienVEMALLT wimcelew ¥ A3 2 00 1R 1 (42

' Judgmentof 25 January 2023, Casa T-16321, Do Sapdaré v Councd,

hilpeifeuda surcps aujud sdocument'domumant B bx =S decd = JE S8 BAE page Index =D& doclan g =E NEmoda=i=ba =4
pecafirg&pan=18cd=3531724

I B Brumalles ETIE ‘Biazboirg r..' ;
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cases only and, by definition, indicate problems that applicants havefaced. They donot
necessarily thereforereflect how the institutions implement Regulation 104%2001 overall.

That said, the complaints! that reach my Office conbmueto rajseconcerns about
refused access to legislative documents, the extent of redactions in the requested
documents, inadequate reasoning in theinstitutions’ decisions andfor thetime taken to
deal with therequests, which, by their very nature aretime-sensitive

I havetherefore decided to open aninguiry on my own initiative - addressing the
Furopean Parliament, the Council of the EU, the Buropean Commission in parallel - in an
effort to secure systemic improvements in this hugely important area. In particular, this

inguiry will focus on how the three EL institutions handle requests for puhlicaccess to
legislative documents.®

As a first step in this mquiry, I consider that it would be useful if the Council could
provide my Chfice with the information set out in Annex 2 to this letter.] wouldbe
grateful to receive this information by 30 November, [ am making the same request to the
Furopean Parliament and the Buropean Commisgion

Based on this information, my Office will select a sample of administrative files
relating to requests for public access to tegislativedocuments the threeinstitutions

received.

Should your staff haveany queries, or any difficulties in retrievingtherequested
information, they may contact theresponsible inquiries officer. || | | | GGcINEENGGEGEG

Yours sincerely,

Emily O'Reilly
European Ombudsman

*Annex 1 o thisleter ligathess complainta

* Sae praviousown i niliafveinquineson hismalter OUZI2D017TE an the irandparercy of the Council legid alive
process (menal repod}, Hips fwsy ombudsnan auopa ed'en'mecal-epotenS492 1 and OVE'70EIASon the
leanigparancy af rloguas, Rilp s ambuocen an swopa awendecs onfengS 206
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Annex 1- List of examples of recent complaints to the Ombudsman conceming public
access to EU legislative documents

* The Buropean Parliament

o Case2532023/MIK regarding how the Buropean Parliament dealt witha
request for public access to a 'four-column document' relatingto trilogue
fegotiations on the FU Digital Markets Act,
hitps:fwww.ombudsman.europa.eufen/caselen/cidl e,

&  The Council of the FLJ

o Case 360/2021/TEregarding the Council of the EL's refusal to provide full
publicaccess to documents related to trilogue negatiations on motar
vehicle emissions, htt psifw ww.ombudsman europaeu/en/case/en/58819.

o Case T172021/5F on the refusal by the Council of the EU to give full public
access toa legal opinion related to the EU trade agreement with the Lnited
Kingdom, httpsiiw ww.ombudsman europa.cu/en/casefen/59170,

o Case 7RB/2022/5F regarding the Council of the FU's refusal to give public
access to documents related to negotiations on the draft Digital Markets
Act' and the 'Digital Services Act’,
https:iw ww.ombudsman.europa eu/en/case/en /61556,

o Case 1#99/2021/5F regarding the Council of the EU's refusal to give full
publicaccess to documents related to negotiations on the draft Digital
Markets Act’, httpsyfwww.ombudsman europa eufen/casefen /59957,

o Case 17032021 /AMEF on the Council of the EU's refusal to give public
access to documents concerning the engeing negotiations on the taxation of
digital services, https:/fw ww.ombudsman europa.cu/en/casefon/si163.,

o Cose 18342022 /NHon the Council of the EL's refusal to give full public
access Lo a legal opinion on the proposed EL directiveon adequate
minimum wages, b psiw wwombudsmaneiropa.eu fen/casefen /62606,

¢ The Commission

o Case 1053/2023/MIK regarding the failure by the European Commission to
take a final decision within the applicable time limit on tw o requests for
publicaccess to the impact assessments and opinions of the Regulatory
Scrutiny Board regarding the envisaged revision of REACH and the
Mercury Regulation, https:iw ww.ombudsman europa.eu/enfopening-
summary/en/171657.
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Annex 2 - Request for information

First, please provide gtatisticalinformation concerningall fujtin! applications for public

access toany documents drawnup or received in thecourse of the procedures within your
institution {includingtocorrespondence, minutes of meetings, impact assessment
documents, working documents, amendments, reports, four-column documents, legal
opiniens and any other documents)leading to theadoption of the following acts:

= The Digital Markets Acts
= The Revision of the Emissions Trading Scheme Directive,
= The Minimum Wage Directives

The information should include:

= the number of initial applications for public access to legislative documents
concerning the abovefiles;

= thenumber of initial decisions and in how many cases the Commission (a) refused
access, (b} pranted partial access, (c) granted full access; as well as

= theaverageand median time taken to process the applications.

Flease exclude from the above statistics those applications for public access that
concemed exclusively documents that were publically available already,

Second, please provide lists of all confimmtory applications for public access to any

documents drawn upor received in thecourse of the procedures within your institution
leading to the adoption of the three abavementioned legislative acts.

Please include in the hsts information about thety peof the requested documents (such as
‘correspondencebetween..”, ‘'minutes”, ‘impact assessment report’, *lesal opinion’), the
dates of the confirmatory applications and confirmatory decisions, and information about
the outeomeof the decision (non-disclosure confirmed, partial disclosure confirmed, wider
access granted, full access granted),

* e uiation 20221 BIS of the Eyropean Padament and af (he Couneil of 14 Sepomber 2022 60 conledable and fair
markeis in the digitel secior, O L 2651, hitpa/feurdex srapa ewiegal-conenlENTHT hel=ce a3 AIZ022R 1828

' Directive 2023858 of tha EurcpaanPardament and af the Councl of 10 May 2023 amendng Dinective 2003ETEC
establishing 3 sestem for greanhowss gasemisson allowancs trmding within tha Linisnand Decison [EU) 201511814
conceming the estabishment and opemation af & market gtabil iy rasanve for the Union greanhsows gasemisson frading
system, O L1300 34, hitpadeurde aumpa ewelidint 20230859

' Directive (EL) 202212041 of the Eurapean Farliament and of tha Councll of 18 Oc¢tabar 2022 on adecquate minimum
weges in the Europaan Union, O L 27533 hilps lfewr-lax. eurcpa ewlegak
contenENTAT urelEL EX%3IAI20Z N 2041
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