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The Genocide Network

The European network of contact points in respect of persons re-
sponsible for genocide, crimes against humanity and war crimes
(the Genocide Network) was established by the Council of the Eu-
ropean Union in 2002 to ensure close cooperation between na-
tional authorities in investigating and prosecuting the crime of
genocide, crimes against humanity and war crimes. The Genocide
Network facilitates the exchange of information among practi-
tioners, encourages cooperation between national authorities in
EU Member States, and provides a forum for sharing knowledge
and best practices. The Genocide Network is supported in itswork
by its Secretariat, based at the European Union Agency for Crimi-
nal Justice Cooperation (Eurojust) in The Hague, the Netherlands.

Eurojust helps prosecutors and judicial authorities solve some of
Europe's most serious and complex crimes. Eurojust's work ena-
bles Member States to decide on common strategies and to build
synergies that drive concrete operational results.

This report has been prepared by the Genocide Network Secretar-
iat and is meant solely for information purposes.

For further information, please contact:

Genocide Network Secretariat

Eurojust

Email: GenocideNetworkSecretariat@eurojust.europa.eu
Website: https://www.eurojust.europa.eufgenocide-network
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Executive summary

Following the end of the Second World War, the
Nuremberg trials marked the beginning of the
pursuit of international criminal justice for atroc-
ity crimes committed in the course of the conflict.
Through the jurisprudence of the International
Military Tribunal (IMT) in Nuremberg and as a re-
sult of substantive crimes charged and adjudicat-
ed (namely crimes against peace, war crimes and
crimes against humanity), a new basis was created
for principles of international law which could be
applied in the future.

The IMT was nonetheless criticised for applying ex
post facto law, contrary to the principle of legality
in criminal law. However the IMT argued that it was
bound by its statute (the Charter of the Internation-
al Military Tribunal, annexed to the London Agree-
ment of 8 August 1945), which was not ‘an arbitrary
exercise of power by the victorious nations’ but
rather ‘the expression of international law existing
at the time of its creation’ ("). Therefore, these trials
set the progressive precedent that to violate inter-
national legal principles was a crime, even when no
specific treaty provisions existed specifically defin-
ing the crime and sanctions to be applied.

After the war, the principle of legality experienced
a shift towards the doctrine of strict legality. States
started to ratify a number of important human
rights treaties, which laid down this principle, es-
tablishing a legal standard for national courts(?). In
particular, the principle of legality is set forth ex-
plicitly in Article 7 of the European Convention on
Human Rights (ECHR), providing that 'no one shall

(") Trial of the major war criminals before the intamational military
tribunal (Secretariat of the International Military Tribunal ed, 1947),
paragraph 218,

(*) Cassese, A. and Gaeta, P, Cassese'’s International Criminal Law, 3rd
edn, Oxford University Press, 2013, p. 26.
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be held guilty of any criminal offence on account
of any act or omission which did not constitute a
criminal offence under national or international
law at the time when it was committed’. This pro-
vision is an absolute and non-derogable right. In
that context, Article 7 paragraph 2 of the ECHR was
adopted with the intention to ensure the legitima-
cy of war crimes trials led against members of the
Nazi regime after the Second World War. Its pur-
pose is to ensure that atrocious acts, which were
not fully criminalised by either treaty or customary
law, may still be held criminal and thus punishable
by the virtue of 'general principle of law recognized
by civilised nations’ (?).

As international criminal law has been steadily
developing, many European countries have also
been doing their part to successfully investigate
and prosecute core international crimes by inte-
grating international obligations into their nation-
al legislation, in particular by implementing crimes
contained in the Rome Statute of the Internation-
al Criminal Court. As a result, the situation has
arisen where these countries are confronted with
the principle of non-retroactivity of criminal law
when prosecuting individuals for core internation-
al crimes, as the acts in question may have been
perpetrated prior to the implementation of these
crimes in their domestic legislation.

This report outlines the most prominent cases in
which the European Court of Human Rights evalu-
ated the application of Article 7 of the ECHR. These
decisions confirmed that the retroactive applica-
tion of domestic criminal law is, in certain cases,

() Cassese, &, "Balancing the prosecution of crimes against humanity
and non-retroactivity of criminal law; The Kolk and Kislyiy v Estonia
case before the ECHR, Journal of International Criminal Justice, Vol. 4,
NO 2, 2008, p. 410-418.

possible for war crimes, crimes against humanity
and the crime of genocide.

Furthermore, the report also delves into other pro-
tected rights under the ECHR, examining the ap-
plication of universal jurisdiction in regard to the
right to a fair trial, along with the duty of a state to
effectively investigate these crimes, and fair trial
guarantees for the purpose of extradition.

The aim of this report is to offer national author-
ities comprehensive expertise on the matter and
encourage them to explore the legal possibility of
conducting investigations and subsequent pros-
ecutions of core international crimes even if the
acts in question have been committed prior to the
implementation of the relevant provisions in their
national legislation.

By considering the Court's jurisprudence and opt-
ing for a progressive application of domestic legis-
lation, national authorities will continue to ensure
accountability and fight against impunity.

16428/23
ANNEX

SCIvj

JAIL2

www.parlament.gv.at

EN



E PRINCIPLE QF LEGALITY,
THER PROTECTED RIGHTS

]
Introduction

With more than 60 years of practice, the European
Court of Human Rights (ECtHR) has dealt with cases
related to genocide, crimes against humanity and
war crimes on a number of occasions. Although the
role of the Court is not to try individuals for inter-
national criminal offences or to review their sen-
tences, it has jurisdiction over 46 States parties to
the European Convention on Human Rights (ECHR).
The Court's decisions relate to specific issues per-
taining to the protection of rights and freedoms
enshrined in the convention that may arise in
the course of proceedings on core international
crimes - the crime of genocide, crimes against hu-
manity and war crimes - at the national level.

The purpose of this expert report is to provide an
overview of cases and rulings of the ECtHR which
directly relate to the investigation and prosecu-
tion of core international crimes. The Court has
mainly examined the specific application of the
principle of legality, enshrined in Article 7, the right
to life and related obligations under Article 2, and
the right to a fair trial provided for under Article 6.
In particular, the Court has interpreted the com-
plex principle of non-retroactivity, foreseeability
and accessibility of the criminal law, which pre-
sents numerous challenges when it comes to the
prosecution of core international crimes for past
events. With regard to the right to life, the Court
has particularly delved into this issue by ruling on
the procedural aspect of this provision, namely the
obligation to carry out an effective and adequate
investigation into alleged breaches of Article 2.

As for the right to a fair trial, embedded in Arti-
cle 6 of the ECHR, the Court specifically addressed
the question of universal jurisdiction in both a civil
and criminal context, along with the alleged risk
of flagrant denial of justice, in the event of extra-
dition to a non-EU country on core international
crimes charges.
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3.

The principle of legality
applied to the crime of
genocide, crimes against
humanity and war crimes:
Flexible interpretation of
Article 7 of the ECHR
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In the last century, Europe was devastated by two
world wars and several regional conflicts. In the
aftermath of such disasters, states have sought to
bring perpetrators of core international crimes be-
fore the courts. In this context, the ECtHR has had
the opportunity to directly address complex issues
of procedural criminal law pertaining to core inter-
national crimes, mainly with regard to the compat-
ibility of domestic proceedings with Article 7 of the
ECHR. This article reads as follows.

Article 7 — No punishment without law

1. No one shall be held guilty of any criminal of-
fence on account of any act or omission which did
not constitute a criminal offence under national or
international law at the time when it was committed.
Nor shall a heavier penalty be imposed than the one
that was applicable at the time the criminal offence
was committed.

2. This Article shall not prejudice the trial and
punishment of any person for any act or omission
which, at the time 1t was committed, was criminal
according to the general principles of law recog-
nised by civilised nations.

The first paragraph of Article 7 of the ECHR states
the principle that only the law can define a crime
and prescribe a penalty (nullum crimen, nulla poe-
na sine lege). In its essence, the article prohibits
criminal convictions and sentencing without legal
basis. It means that criminal laws have to be suf-
ficiently clear and precise to allow individuals to
ascertain which conduct constitutes a criminal of-
fence and foresee the consequences of violations.
This refers to the qualitative requirements en-
shrined in Article 7, notably those of accessibility
and foreseeability ().

The second sentence of the first paragraph stipu-
lates that the penalty for a violation and criminal
behaviour must not be aggravated retroactively. In
otherwords, the sanction imposed for a criminal of-

(*) ECtHR, Guide on Article 7 of the European Convention an Human
Rights, updated on 31 August 2022, p. 12-13, accessible at hilps/]
wwyw echrcoeint/ Documents! Guide_Art_7 ENG,pf.

fence must not be more severe than the one provid-
ed for by law when the offences were committed (°).

The second paragraph of Article 7 was specifically
adopted so as not to affect the trials conducted
for core international crimes following the Second
World War (%). The intention behind this paragraph
was to emphasise a very limited exception to the
non-retroactivity rule. In the course of the travaux
préparatoires, it was argued that this paragraph
might be superfluous, as it merely reiterated what
was already contained in the expression ‘interna-
tional law’ in the first paragraph, and may also have
the unintended opposite effect of calling into ques-
tion the validity of the post-war judgements (). On
the other hand, others expressed the view that the
saving provision of paragraph 2 was not fully cov-
ered by this expression. In any case, the Court has
repeatedly found that paragraphs 1 and 2 of Article
7 are interlinked and must be interpreted in a con-
sistent manner (%),

The crime of genocide, crimes against humanity
and war crimes have raised numerous issues under
Article 7 of the ECHR in relation to both the prin-
ciple of legality and the prohibition of retroactive
application of criminal law. The respect of these
principles is particularly interesting in the context
of criminal laws that were adopted by contracting
parties after the crimes had been committed.

{*) Ibid., p. 5.

(#) Kononov v Latvia [GC), No 38378/ 04, § 186, 17 May 2010; * ... the
Court considers it relevant to observe that the travaux préparatoires
to the Convention indicate that the purpose of the second paragraph
of Article 7 was to specify that Article 7 did not affect laws which,

in the wholly exceptional circumstances at the end of the Second
World War, were passed 1n order to purish, inter alia, war crimes

50 that Article 7 does not in any way aim to pass legal or moral
judgment on those laws (see X, v Belgium, no. 268/ 52, Commission
decision of 20 July 1957, Yearbook 1, p. 241). In any event, the Court
further notes that the definition of war crimes included in Article &
(b) of the Charter of the IMT Nuremberg was found to be declaratory
of International laws and customs of war as understood in 1939 (see
paragraphs 118 above and 207 below)!

(") ECHR Travaux Préparatoires Art. 7, DH (57) 6.
(¥) Ibid. Also Tess v Latvia (dec.), No 34854/02, 12 December 2002,
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Historical background

The application of the principle of legality had
already been questioned in Nuremberg. Specifically,
the Charter of the International Military Tribunal
(hereinafter ‘the Nuremberg Charter’) introduced

the concept of crimes against peace and crimes
against humanity, which had not been previously
codified, after the acts had been committed (*).Until
the Second World War, the laws of warfare only
proseribed violations involving the adversary or enemy
populations. However, some of the inhuman acts
perpetrated by the Nazi regime were directed, due to
political and racial reasons, against their own citizens,
as well as other persons not protected by the laws

of warfare. In 1945, the Nuremberg Charter granted
the IMT jurisdiction to try and punish those guilty,
inter alia, of ‘crimes against humanity’, an apparently
novel concept marking a development of international
law (*°).

On the one hand, several courts and leading scholars
have stated that the conduct sanctioned by Article 6(c)
of the Nuremberg Charter mirrored emerging rules
of customary international law, which pre-existed the
establishment of the Nuremberg tribunal. According
to this analysis, it reflected the violation of general
principles of law, as shown by the prohibition of

such conduct in the world’s major criminal justice
systems, as well as by analogy to ‘war crimes’, which
had already been partially codified in the 1899 and
1907 Hague Conventions and in the 1929 Geneva
Conventions (). On the other hand, others believe
that it is more correct to contend that it constituted
new law (**). This posed the fundamental question of
whether the prosecution of these wrongs, hitherto not
part of the limited application of war crimes, created
anew crime under positive international law and as

(*) Article & of the Nuremberg Charter. See Principles of International
Law Recognized In the Charter of the Nuremberg Tribunal and in the
Judement of the Tnbunal, as they were formulated by the Interna
tional Law Commission and submitted to the General Assembly of the
United Nations in 1950,

() Cassese, A. and Gaeta, P, Cassese's International Criminal Law, 3rd
edn, Oxford University Press, 2013, p. 86.

(") Bassiouni, M. C., ‘Crimes Against Humanity: The Need for a Special-
ized Convention’, Columbia Journal of Transnational Law, Vol. 31, No 3,
1994, [ 457-461.

(®) Cassese, A. and Gaeta, P, Cassese's International Criminal Law, 3rd
edn, Oxford University Press, 2013, p. &7.

10

such whether it breached the principle of legality.

In response to this question, the IMT concluded

that the Charter was not ‘an arbitrary exercise of
power by the victorious nations” but that it was ‘the
expression of international law existing at the time of
its creation’ (**). The Tribunal specifically expressed
its view on this matter by stating that subjective
Jjustice punishes acts that harm society deeply and

are regarded as abhorrent by all members of society,
even if these acts were not criminalised at the time of
their commission (). In addition, immediately after
the Second World War, the legality principle could be
seen as a moral maxim, as the strict legal prohibition
of ex post facto law had not yet found expression in
international law, nor could it be considered a general
principle of law universally accepted by all states. The
IMT established that ‘the maxim nullum crimen sine
lege ... is in general a principle of justice’ allowing the
punishment of actions not proscribed by law when the
acts are committed, when it would be “unjust’ for such
acts to be ‘allowed to go unpunished’ (*¥).

As a result of these trials, major developments

of international law took place. For instance, on

11 December 1946 the UN General Assembly
unanimously adopted a resolution ‘affirming’ the
principles laid down in the Nuremberg Charter and
the Tribunal’s judgement. This type of resolution
illustrates that the category of crimes against humanity
was in the process of becoming part of customary
international law (‘).

(®) Trial of the major war criminals before the International Military
Tribunal (Secretariat of the International Military Tribunal ed,, 1947),
paragraph 218.

(*) Cassese, A. and Gaeta, F, Cassese's International Criminal Law, 3rd
edn, Oxford University Press, 2013, p. 25.

(=)1bid,, p. 88-89.
(*) Ibid., p. 89.
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3.1. Crimes against humanity

The issue of the retroactive application of national
criminal law in core international crimes cases was
first raised in Touvier v France and Papon v France.
In the former case, the applicant was, at the time of
the crimes, an officer of the Milice, a special military
force established to combat the French Resistance
and other enemies of the Vichy government, during
the Second World War. Touvier was first tried in ab-
sentia twice, in 1946 and 1947, for his participation
in assassinations perpetrated by the militia in the
Lyon region. Later on, in 1973, a criminal complaint
for crimes against humanity was filed by the son of
one of the victims of a firing squad at Rillieux-la-
Pape (). In the latter case, the applicant was the
secretary general of the Gironde prefecture during
the war. In 1981, a criminal complaint was lodged
against the applicant together with a civil-party
application for crimes against humanity, aiding and
abetting murder and abuse of official authority in
connectionwith the deportation of eight persons to
Auschwitz, where they were killed. Six other criminal
complaints in relation to 17 other victims of depor-
tationswere filed in 1982 (*®).

In both cases, the applicants were convicted for
aiding and abetting a crime against humanity and
complained that they had been convicted on ac-
count of an act or omission which was not a crim-
inal offence under national or international law at
the time of commission of the acts (®).

On this note, the Court reiterated that paragraph
2 of Article 7 of the ECHR expressly states that this
provision shall not 'prejudice the trial and punish-
ment of a person for any act or omission which, at
the time it was committed, was criminal according
to the general principles of law recognised by civ-
ilised nations”. This is the case for crimes against
humanity, for which the Court also recalled the
rule of non-applicability of statutes of limitation,
as established by the Nuremberg Charter.

(™) Touvier v France, No 2942095, Commission decision of 13 January
1997, Decisions and Reports 88-B, p. 150-151,

(*) Papon v France (No 2) (dec.), No 54210/00, p. 1-2, ECHR 200-XI1.
(*) Papon v France (No 2) (dec.), Mo 54210/00, 16 § 5, ECHR 2001-XII;
Touvier v France, No 29420/95, Commission decision of 13 January
1997, Decisions and Reports 88-B, p. 156,

The Court also noted that the interpretation and
application of the domestic law is a task that, in
principle, should be conducted by the national
courts. It is not therefore for the Court to examine
the errors of facts or law allegedly committed by
a national court. Its role is limited to the deter-
mination of an infringement upon the rights and
freedoms protected by the Convention. The Court
thus concluded, in 1997 and 2001 respectively, that
both complaints had to be rejected, as they were
manifestly ill-founded (*).

The Court significantly developed its jurisprudence
on the topic in 2006 in Kolk and Kislyiy v Estonia (*!)
and in Penart v Estonia (*?). Both cases related to
a retroactive application of criminal law to crimes
against humanity.

In the former case, the applicants had been con-
victed of crimes against humanity under the Es-
tonian Criminal Code for their participation in the
deportation of civilians from occupied Estonia to
remote areas of the Soviet Union in 1949. In the
latter case, the applicant, who had served as the
head of a department of the Ministry of the Inte-
rior of the Estonian Soviet Socialist Republic, was
convicted of crimes against humanity for planning
and directing the killing of several civilians hiding
in the woods from the repressions of the occupa-
tion authorities between 1953 and 1954.

In their complaint to the Court, the applicants stat-
ed that their conviction had been based on the
retroactive application of criminal law, as crimes
against humanity were not crimes under the law ap-
plicable on Estonian territory at the time of the acts
in question (i.e. the Soviet Union’s law). According
to them, criminal responsibility for crimes against
humanity had been established in Estonia only on
9 November 1994, when the Estonian Criminal Code
was amended to include these crimes (**). They fur-

(=) Ibid., p. 21; Ibid, p. 161-162,

() Kolk and Kislyly v Estonia {dec.), Nos 23052/ 04 and 24018/ 04,
ECHR 2005-I.

(2) Penart v Estonia (dec.), No 14685/ 04, 24 January 2006,

() Kolk and kislyiy v Estonia (dec.), Nos 23052/ 04 and 24018/ 04,
p. 7-8, ECHR 2006-1.

1
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ther argued that the acts in question had not been
acts within the jurisdiction of the Nuremberg Tribu-
nal, and that the applicants had had no possibility
of foreseeing that 60 years later their acts would be
regarded as crimes against humanity (*).

The Court assessed the question as to whether the
applicants should have been aware that their acts
constituted crimes against humanity, and found
that, as stated in the Nuremberg Charter, there is
no time bar on crimes against humanity, irrespec-
tive of the date of their commission and whether
committed in times of war or in times of peace (¥).
Furthermore, even though the Nuremberg Tribu-
nal was established to try the perpetrators of the
horrendous crimes committed during the Second
World War, the Nuremberg Charter explicitly stat-
ed that the Tribunal had jurisdiction over crimes
against humanity which were committed before
1939 (*). Moreover, the ‘universal validity of the
principles concerning crimes against humanity’
was subsequently confirmed by, inter alia, Resolu-
tion No 95 of the General Assembly of the United
Nations, adopted on 11 December 1946 (¥).

As a result, the Court reasoned that ‘responsibility
for crimes against humanity cannot be limited only
to the nationals of certain countries and solely to
acts committed within the specific time frame of
the Second World War' (). The Court further found
that it is not relevant whether the acts committed
could have been regarded as lawful under the So-
viet law, as Estonian courts found them to consti-
tute crimes against humanity under international
law at the time of commission (). Strengthening

() 1bid,, p. 7-8.

(*)1bid, p. 9 Penart v Estonia (dec.), No 14685/04, p. 9, 24 January
2006,

(*) Article &(c) of the Nuremberg Charter,

(3) UNGA Res a5 (1) (11 December 19458) UN Doc AfRES/1/95; Kolk and
Kislyly v Estonia (dec.), Nos 23052/ 04 and 24018/ 04, p. 8-9, ECHR
2006-1; Penart v Estorua (dec.), No 14635/ 04, p. 9, 24 January 2008.

(%) kolk and Kislyiy v Estonia (dec.), Nos 23052/ 04 and 24018/ 04, p. 9,
ECHR 2006-1.

(**) Ibid., p. 9. The Court also recalled that the interpretation and
application of domestic law falls in principle within the junsdiction
of the national courts, including where domestic law refers to rules
of general international law or international agreements. The Court's
role 15 therefore confined to ascertaining whether the effects of such
an interpretation are compatible with the ECHR,

12

this point, the Court also noted that not only was
the Soviet Union a party to the London Agreement
(8 August 1945) by which the Nuremberg Charter
was enacted, but it was also a member of the Unit-
ed Nations at the time of adoption of Resolution
No 95, Thus, it cannot be claimed that these princi-
ples were unknown to the Soviet authorities.

In both cases, the Court concluded that the appli-
cants' allegations were groundless and declared
their applications inadmissible as there was no ap-
parentviolation of Article 7 of the ECHR. It found no
reason to call into question the Estonian courts'in-
terpretation and application of domestic law made
in the light of the relevant international law (™).

In Korbely v Hungary (*'), the Court dissociated the
two elements of accessibility and foreseeability,
hoth enshrined in Article 7 of the ECHR, and as-
sessed them separately. The applicant had been
convicted of crimes against humanity in Hungary
for ordering his squad to shoot at civilians during
the Hungarian Revolution in 1956. At the outbreak
of the Hungarian Revolution in Budapest on 23 Oc-
tober 1956, the applicant was serving as an officer
in charge of a training course at the Tata military
school for junior officers. On 26 October, the ap-
plicant was ordered to disarm insurgents who had
taken control of the building of the local police de-
partment by force. Once in the police building, the
applicant ordered his platoon to fire on several of
the insurgents, some of whom were unarmed while
one of them had drawn a weapon. Most of the in-
surgents were killed (*).

On 8 November 2011, the applicant was finally
convicted of ‘crimes against humanity’ for having
intentionally murdered more than one person. Ac-
cording to the judgement, the conviction was ob-
tained on the basis of Common Article 3 of the four
Geneva Conventions of 12 August 1949. The appli-
cant argued that he had been prosecuted for an

(*)Ibid,, p. 10; Penart v Estonia (dec.), No 14685/04, p. 10, 24 |anuary
2006.

(*) Korbely v Hungary [GC], No 9174/ 02, 19 September 2008.
(%) Ibid, & § 915,
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act which had not constituted a crime at the time
of its commission.

Turning first to the accessibility criterion, the Court
observed that the applicant was convicted of multi-
ple homicide, an offence considered by the Hungar-
ian courts to constitute ‘a crime against humanity
punishable under Article 3 § 10f the Geneva Conven-
tion’ (). It further found that the text of the Geneva
Conventions, and their synopsis, were published in
a military gazette on 5 September 1956 and there-
fore were sufficiently accessible to the applicant.

Turning to the foreseeability criterion, the Court
indicated it had to determine whether it was fore-
seeable that the act for which the applicant was
convicted would be qualified as a crime against
humanity. The Court delved a bit further into the
qualification of ‘crimes against humanity' relied on
by the Hungarian Courts, despite the conviction
being based on Common Article 3 of the Geneva
Conventions, which actually relates to war crimes.
It notably pointed out that ‘the applicant was con-
victed of multiple homicide constituting a crime
against humanity ... In convicting the applicant,
the courts essentially relied on common Article
3, which = in the view of the Hungarian Constitu-
tional Court — characterised the conduct referred
to in that provision as “'crimes against humani-
ty". Therefore the Court indicated that it would
examine both (i) whether this act was capable of
amounting to ‘a crime against humanity’ as that
concept was understood in 1956, and (ii) whether it
can reasonably be said that, at the relevant time,
the insurgent killed by the applicant was a person
who was ‘taking no active part in the hostilities’
within the meaning of Common Article 3 ().

Noting that, according to the Hungarian Constitu-
tional Court, '[alcts defined in Article 3 common to
the Geneva Conventions constitute crimes against
humanity’, the ECtHR observed that ‘no further
legal arguments were adduced by the domestic
courts dealing with the case against the applicant
in support of their conclusion that the impugned

(=) Ibid, & 74,
(%) Ibid, & 5 7677,

act amounted to “a crime against humanity within
the meaning of common Article 3" (¥). The Court
added that none of the sources cited by the Con-
stitutional Court characterise any of the actions
enumerated in Common Article 3 as constituting,
as such, a crime against humanity (**). The Court
concluded that domestic courts had reduced their
examination to the question of whether the insur-
gents were protected persons under Common Ar-
ticle 3, without explaining whether the prohibited
actions set out in this article are to be considered
as constituting, as such, crimes against humanity.

In particular, recalling the Nuremberg Charter,
and the definitions of crimes against humanity
contained in the statutes of international courts
and tribunals, the Court found that murder may
amount to a crime against humanity, and thus
that murder within the meaning of Common Ar-
ticle 3 paragraph 1(a) could provide a basis for a
conviction for crimes against humanity committed
in 1956 (7). However, the Court insisted that other
elements, not contained in Common Article 3, also
need to be present, in particular the requirement
that the crime in question should form part of a
‘State action or policy’ or be committed as part of
a widespread and systematic attack on the civilian
population (). The Court found that the domestic
courts did not examine whether the killing of the
two insurgents met the additional criteria neces-
sary to constitute a crime against humanity, and
further concluded that the presence of those ele-
ments was doubtful (**).

Moreover, the fact that one of the insurgents killed
was secretly carrying a gun and had not clearly and
unequivocally signalled an intention to surrender
prevented him from being regarded as someone
who had laid down his arms within the meaning of
Common Article 3 or falling within any of the other

(®) Ibid, & 79.
(*) 1bid, § &0,
() 1bid, § &1.

{**) Ibid, § 83. The Court uses the phrase 'widespread and systematic’
while the Rome Statute determination is ‘widespread or systematic.

(*) Ibid., § § 81, 83-85,
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categories of non-combatant protected by the ar-
ticle ().

Consequently, the Court decided that domestic
courts had violated Article 7 of the ECHR as they
convicted the applicant for acts that he could not
have foreseen to constitute crimes against human-
ity ().

3.2. War crimes and command
responsibility

In the case of Kononov v Latvia (*?), the Court reaf-
firmed and developed its interpretation of the nul-
lum crimen sine lege principle, this time in relation
to war crimes.

The applicant, a former member of a Soviet com-
mando unit of partisans, was convicted of war
crimes by Latvian courts, after Latvia attained in-
dependence in the 1990s and implemented a provi-
sion dealing with war crimes inserted in the Crimi-
nal Code in 1993. He was found guilty for executing
nine villagers in a punitive expedition in Nazi-oc-
cupied Latvia in 1944. The applicant claimed that
his conviction was based on a retroactive appli-
cation of criminal law, contrary to Article 7 of the
ECHR, and that he could not have foreseen that his
acts would constitute war crimes or that he would
be prosecuted.

In a first decision, issued on 24 July 2008, the Third
Section of the ECtHR found that there had been a
violation of Article 7 of the Convention. The Court
noted that the applicant’s personal involvement in
the events was his leadership of the unit that car-
ried out the punitive expedition, while he did not
personally commit the acts in question (). Further,
the Court examined the status of the victims under
international law, finding that the men killed may

(%) Ibid, § § 88-94,

(*} Ibid, & 95.

(%) kononov v Latvia, No 36376/ 04, 24 July 2010,
(=) Ibid,, § 124,

14

not be reasonably regarded as ‘civilians’, a notion
not precisely defined by the regulations append-
ed to the Hague Convention of 1907 (applicable at
the time) (“*). As for the women killed, the Court
considered the relevant circumstances of the case
could not be reasonably regarded as a violation of
the laws and customs of war (). After a detailed
assessment of the facts, the Court concluded that
the applicant could not have reasonably foreseen
that his acts constituted a war crime within the
meaning of the jus in bello at the time, and there-
fore the conviction could not be based on a plausi-
ble legal basis in international law (**). In addition,
the Court asserted that even if the applicant had
committed offences punishable under general do-
mestic law, their prosecution would now be statute
barred (+/).

However, the case was referred to the Grand Cham-
ber of the Court, which reversed this judgement on
17 May 2010. The Court was called upon to exam-
ine if the legal provisions at the time of acts being
committed, 27 May 1944, had been sufficiently clear
for the applicant's convictions, whether later pros-
ecution had become statute barred, and whether
these offences had been defined with sufficient
accessibility and foreseeability.

After having analysed the legal basis applicable in
1944, the Court noted that the jus in bello consid-
ered it unlawful to ill-treat or summarily execute a
prisoner of war, and that civilians could only be at-
tacked for as long asthey took a direct partin hostil-
ities =, Furthermore, even if civilians were suspect-

(%) Ibid, § 131. The Court found that Article 50 of the Protocol
Additional to the Geneva Conventions relating to the Protection

aof Victims of International Conflicts, adopted in 1977 and defining
the term ‘civilian’ as covering any person not belonging to one of
the predefined categones of combatants or in respect of whom
there 15 a doubt on that point, cannot be applied retrospectively to
charactense the acts the applicant may have committed 30 years
earlier. Hance, according to the Court, *[iln sum, there 15 nothing to
show that under the jus in bello as it existed in 1944 a parson who
did not satisfy the formal conditions to qualify as a "combatant” had
automatically to be assigned to the category of “civilians” with all its
attendant guarantees.

(%) Ibid., § 140,

(“)Ibid, § § 127, 148.

() 1bid., & § 144-148,

(*) Kononov v Latvia [GC], No 36376/ 04, § § 202-203, 17 May 2010.
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ed to have committed war treason, they remained
subject to arrest, fair trial and punishment by mili-
tary or civilian tribunals for such acts (). Taking an
in-depth look at the reasoning followed by the Lat-
vian courts, the Grand Chamber —irrespective of the
deceased villagers' legal status under international
humanitarian law - found there was a sufficiently
clear legal basis for the applicant’s conviction and
punishment for war crimes as commander of the
unit responsible for the attack (under the principle
of command responsibility) (°9).

The Court also reaffirmed that no statute of limita-
tions would apply under international law for war
crimes (%)

Turning to the applicant's argument that his con-
viction for war crimes was unforeseeable, the Court
underlined that, although the Latvian Criminal Code
did not contain any explicit reference to interna-
tional laws and customs of war and those laws and
customs were not formally published in the Soviet
Union and in the Soviet Socialist Republic of Lat-
via at the time, the impugned acts were of such a
flagrantly unlawful nature that the applicant, as a
commanding military officer, should have at least
considered the possibility of being held individually
and criminally responsible for war crimes (*).

Finally, the Court rejected the applicant’s sub-
mission that his prosecution had been politically
unforeseeable, as it was both legitimate and fore-
seeable for a successor State to bring criminal pro-
ceedings against those who had committed crimes
under a former regime. The Court added that: ‘suc-
cessor courts cannot be criticised for applying and
interpreting the legal provisions in force at the
material time during the former regime, but in the
light of the principles governing a State subject
to the rule of law and having regard to the core
principles on which the Convention system is built.
It is especially the case when the matter at issue

() Ibid,, & 204,

(**) Ibid, § § 214-227.
(") Ibnd, § § 233,

(=) Ibid, § § 237-239.

concerns the right to life, a supreme value in the
Convention and international hierarchy of human
rights and which right contracting parties have a
primary Convention obligation to protect’ (*3). Con-
sequently, the Grand Chamber found that Latvia
had not violated Article 7 of the ECHR (**).

In the recent judgement Milankovic v Croatia, issued
on 20 January 2022, the applicant had been con-
victed for 22 counts of war crimes against the Ser-
bian civilian population and one war crime against
a prisoner of war. These crimes were committed in
the period between August 1991 and June 1992 in the
Sisak and Banovina area of Croatia, where the ap-
plicant was initially deputy head of a police depart-
ment, to later become commander of police forces
in the broader area in question (**). He was partly
held accountable for these crimes on the basis of
the principle of command responsibility, namely by
failing to prevent them from being committed by
the police units under his command. His convictions
were upheld by the Croatian Supreme Court as well
as the Constitutional Court. Consequently, the ap-
plicant lodged an application with the ECtHR, argu-
ing that his convictions for war crimes on the basis
of command responsibility had not had a sufficient-
ly clear legal basis in national or international law
at the time of commission of the crimes, and hence
were in breach of Article 7 of the ECHR (*%).

In particular, he argued that the concept of com-
mand responsibility applied solely in the presence
of an international armed conflict (IAC), while the
armed conflict in Croatia was a non-international
one (NIAC) at the time of the acts, taking place pri-
or to Croatia’s effective independence. The appli-
cant also claimed that the concept applied only to
military commanders (*). Nonetheless, the Court
unanimously rejected the applicant’s arguments,

(=) Ibid., § § 260-242.
() Ibud,, § § 245-246.
(%) Milankovic v Croatia, No 33351/20, § § 8-12, 20 lanuary 2022,

(*) 1bid., § 42. According to the applicant, the domestic courts nota-
bly applied Article 86 and &7 of the First Protocol to the 1949 Genava
Conventions, providing for responsibility of commanders, although
that protocol was applicable only to international armed conflicts,

() Ibid,, & §15, 45.
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and concluded that there had been no violation of
Article 7 of the ECHR.

Initsreasoning, the Court concurred with the case-
law of the International Criminal Tribunal for the
former Yugoslavia (ICTY) and recalled the Hadzi-
hasanovi¢ case, wherein the ICTY Trial Chamber af-
firmed that customary international law extended
command responsibility in times of NIAC already
in 1991 (*%). The Court held that the customary in-
ternational law status of this principle arises from
‘the essence of the command responsibility’ stem-
ming from the principle of responsible command,
which implies duties and obligations inherent to a
commander's role, the breach of which results in
criminal liability irrespective of the qualification of
NIAC or IAC.

Furthermore, the Court also recalled the terms of
Article 7 paragraph 3 of the ICTY statute, referring
in general to a ‘superior’ and the findings of both
the Trial and Appeals Chamber in Delalic et al. and
Mucic et al. where the analysis of Second World War
jurisprudence provided the basis for extending su-
perior responsibility to political leaders and other
civilian superiors in positions of authority ().

Moreover, with respect to the foreseeability and ac-
cessibility arguments raised, the Court emphasised
that ‘foreseeability means that the accused must
be able to appreciate that his conduct is criminal in
the sense generally understood, without reference
to any specific provision, and ... accessibility does
not exclude reliance being placed on a law which is
based on custom’ {(emphasis added) (*°). Therefore,
the Court inferred not only from the applicant’s pro-
fessional activity, and his education, but also from
the ‘flagrant unlawful nature of the war crimes com-
mitted by the police units under his command' that
he had the ability to appreciate that his acts were
criminal and that the failure to prevent or punish
them on his part would risk involving his criminal li-
ability (on the basis of command responsibility) ().

(%) Ibid,, § § 37-38, 57.
(%) Ibid., § § 56-61.

The Court thus concluded that the applicant's con-
viction fully complied with the foreseeability and
accessibility requirements of the legality principle
enshrined in Article 7 of the ECHR (%%).

3.3. Crime of genocide

In Jorgic v Germany, the question as to wheth-
er criminal laws must be strictly interpreted was
raised (). In this case, the applicant, a national of
Bosnia and Herzegovina of Serbian origin, was con-
victed of genocide by German courts for participat-
ing in the 'ethnic cleansing’ against Bosnian Muslims
by Bosnian Serbs in the Doboj region between May
and September 1992 (*). The applicant had been ar-
rested when entering Germany in December 1995,
Reference to the Court's examination of the applica-
tion of the principle of universal jurisdiction as a vi-
olation of Article & is explained below in Chapter 4.

The applicant argued that the definition of the
crime of genocide used by German courts to con-
vict him was broader than the definition in inter-
national law or in national law at the time of the
offence (*). In the applicant’s view, the crime of
genocide included only murder, extermination or
deportation with the intent to destroy a narrowly
defined group in a biological-physical sense, but
not merely as a social unit (**). Accordingly, the
qualification of his acts (which did not amount to
physical or biological destruction) as the crime of
genocide was unforeseeable and, thus, his convic-
tion violated Article 7 of the ECHR.

On the contrary, German courts argued that the
definition of the crime of genocide covered not only
the biological or physical destruction of a group,
but also the destruction of a group as a social unit
with its distinctiveness and particularity as well as

(=) Ibid., § 66.
() Jorgic v Germany, No 74613/ 01, 12 July 2007.
(%) 1b1d,, § § 9-18.

(¢} Ibid., § 63, () Ibid,, § § 89, 92-95,
(#) Ibid., & § 64-65. (%) |bid, § 92.
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its feeling of belonging together (*). The German
courts’ judgement was partially based on the opin-
ion of scholars that the notion of destruction of
a group as such, in its literal meaning, was wider
than physical or biological extermination. It also
drew from the definition of genocide in the 1948
Convention on the Prevention and Punishment of
the Crime of Genocide (hereinafter, the 'Genocide
Convention’), which includes non-physical de-
struction of a group such as measures to prevent
births within the group or the forcible transfer of
children ().

Rulings on this matter had previously been issued
by international courts, and specifically by the ICTY
in the Krsti¢ case (**). The ICTY held that the defini-
tion of genocide was limited to acts of physical or
biological destruction of a group, wholly or part-
ly. Moreover, in a case concerning the application
of the Genocide Convention (™), the International
Court of Justice (IC)) clearly differentiated ethnic
cleansing from genocide (7).

Nonetheless, in the Jorgic case, the ECtHR, while
considering the interpretation given by the ICTY
and the IC), took a decisively different stand on

() Ibid,, 5 518, 96
(**) Ibid., § § 23, 36.

(¥} ICTY, Prosecutor v Krstic, Judgement, IT-98-33, 2 August 2001, £ §
577-580.

(™) 1C), Bosnia and Herzegovina v Serbia and Montenagro, Application
of the Convention on the Prevention and Punishment of the Crime of
Genocide, ludgment, I.C.I. Reports 2007, p. 43.

(™) lbnd, § 190; "[ethnic cleansing] can only be a form of genocide
within the meaning of the Convention, If It corresponds to or falls
within one of the categories of acts prohubited by Article 1l of the
Convention, Neither the intent, as a matter of policy, to render an area
“ethnically homogeneous, nor the operations that may be carned out
to implement such policy, can as such be designated as genccide: the
intent that charactenzes genocide 15 *to destroy, in whole or in part”

a particular group, and deportation or displacement of the members
of a group, even If effacted by force, 15 not necessanly equivalent

to destruction of that group, nor 15 such destruction an automatic
consequence of the displacement ... As the ICTY has observed, while
“there are obvious similanties between a genocidal policy and the
policy commaonly known as ‘ethnic cleansing” (krstic, 1T-98-23-T, Trial
Chamber Judgment, 2 August 2001, para. 5621, yet “[a] clear distinction
must be drawn between physical destruction and mere dissolution

of a group. The expulsion of a group or part of a group does notin
itself suffice for genocide.” (Stakic | IT-97-24-T, Tnal Chamber Judgment,
31 July 2003, para. 519.) In other words, whether a particular operation
described as “ethnic cleansing” amounts to genocide depends on

the presence or absence of acts listed in article | of the Genooide
Convention, and of the intent to destroy the group as such. Infact, in
the context of the Convention, the term “ethnic cleansing” has no legal
significance of its own ...!

the interpretation of the crime of genocide. The
Court noted that the applicant could not rely on
the ICTY's and IC)'s judgements as they were both
rendered after the commission of the acts in ques-
tion. With regard to the rules of interpretation, the
Court held that judicial interpretation is inevitable
but also necessary for the progressive develop-
ment of criminal law. As a consequence, Article 7
of the ECHR cannot be read as prohibiting inter-
pretation and clarification on a case-by-case ba-
sis, with the important condition that the resultant
development is consistent with the essence of the
offence and could reasonably be foreseen (7).

The task of the Court was thus to assess the com-
patibility of the German courts’ interpretation
with the essence of the offence. In this regard, the
Court's judges accepted the German courts' argu-
ments and concluded that, based on the definition
of the crime of genocide, as laid down in the Gen-
ocide Convention of 1948 and as interpreted in UN
General Assembly Resolution 47/121 (), both of
which defined the ethnic cleansing in Bosnia and
Herzegovina as a form of genocide (™), as well as
on the work of scholars, the wide interpretation of
German courts was reasonably consistent with the
essence of the crime of genocide (*). Therefore, the
courts’ interpretation of the crime of genocide as
encompassing the destruction of a group, as a so-
cial unit, and the resulting risk of being convicted
of genocide for these acts was foreseeable. No vio-
lation of Article 7 of the ECHR was found 7.

In another interesting case, Vasiliauskas v Lithua-
nia, the Court considered retroactive application
of the crime of genocide to a broader set of pro-
tected groups (7).

In 2004, the applicant was convicted of the crime of
genocide for having participated in the killing of two

() Jorgic v Germany, no, 74613/ 01, § 107, 12 luly 2007,
(™) UNGA Res 47/121 (18 December 1392} UN Doc A/RES/47/121.

{7%) UNGA Res 47/121 referred in its preamble to ‘the abhorrent policy
of "ethnuc cleansing, which 15 a form of genocide’, as continuing in
Bosmia and Herzegovina.

(™) Jorgic v Garmany, No 74613/ 01, § § 108, 107, 12 July 2007,
(") Ind., & § 109-114.
(™) vasiliauskas v Lithuania [GC], No 35343/ 05, 20 October 2015,
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Lithuanian partisans (participants in the resistance
to the Soviet occupation) during a military opera-
tion in 1953, which was part of the suppression of
the partisan movement by the Soviet authorities.
The applicant complained under Article 7 of the
ECHR that his conviction had no legal basis in 1953.
His conviction was based upon domestic legal pro-
visions that were notin force in 1953 and had there-
fore been applied retroactively (). While noting
that the crime of genocide was clearly recognised
as a crime under international law in 1953 (), the
Court considered that the applicant’s conviction for
genocide with respect to a ‘political group' (the Lith-
uanian partisans) could not have been reasonably
foreseen by him. As it stood in 1953, neither inter-
national nor customary international law included
‘political groups' within the definition of genocide,
which was limited to acts committed to destroy, ‘in
whole or in part, a national, ethnic, racial or reli-
gious group (*°).

In response to the Lithuanian government's sub-
mission that due to their prominence, the partisans
were ‘part’ of the national group — a group protect-
ed under Article Il of the Genocide Convention - the
Court noted that the term ‘in part’ contained a sub-
stantiality requirement (meaning that a substan-
tial part of the group must have been targeted for
destruction) (*'). Furthermore, judicial guidance as
to the interpretation of the phrase ‘in part’ did not
emerge until half a century later from the ICTY (in-
cluding Jelisi¢, Krstic, Sikirica and Tolimir) (+), Inter-
national Criminal Tribunal for Rwanda (ICTR) (name-
ly Rutaganda, Semanza and Kamuhanda) (%) and
IC) cases (). Hence, the applicant could not have
foreseen this interpretation. Moreover, even though
the Lithuanian Court of Appeal rephrased the Tri-
al Court's finding by determining that the partisans
were also ‘representatives of the Lithuanian nation,
that is, the national group’, it had not properly ex-
plained the basis of the argument. In particular,

(™) 1bid, & § 165-166.

the Court of Appeal had not explained the notion of
‘representatives’, nor provided historical or factual
accounts as to how partisans were representing the
nation (*). Therefore, the Court found that ‘there is
no firm finding in the establishment of the facts by
the domestic criminal courts to enable the Court to
assess on which basis the domestic courts conclud-
ed that in 1953 the Lithuanian partisans constituted
a significant part of the national group’ (*). Hence,
the Court concluded that the Lithuanian courts’ con-
clusions were an interpretation by analogy, to the
applicant’s detriment, rendering the applicant’s con-
viction unforeseeable (¥).

The Court further stressed that the gravity of geno-
cide is reflected in stringent legal requirements that
must be satisfied (i.e. proof of specific intent and
demonstration that the protected group was target-
ed for destruction in its entirety or its substantial
part) so that convictions are not imposed lightly (*%).
Consequently, the Court held that there had been a
violation of Article 7 of the ECHR.

However, in the subsequent judgement Drélingas
v Lithuania, rendered on 12 March 2019, the ECtHR
followed the State's arguments and concluded dif-
ferently, The factual circumstances are very similar
to the above case, but here the Lithuanian courts
successfully linked partisans to a protected national
and ethnic group (*).

The applicant in question had been convicted for
being an accessory to genocide under the new Lith-
uanian Criminal Code (in force from 2013) for having
participated inan operation taking place on 11-12 Oc-
tober 1956 during which two Lithuanian partisans
had been captured. One of them had been tortured
and executed. Consequently, the applicant lodged a
complaint before the ECtHR arguing that this convic-
tion for genocide violated Article 7 of the ECHR, stat-
ing that the national courts’ broad interpretation of
the offence had no basis in international law (*°).

(™) Ibid,, & 164 (%) Ibid, & 179.
() Ibid,, & §170-175. (%) Ibid.,, 181,
(%) Ibid., § 176. (*) 1bid., §183.
(=) Ibid., § § $7-104. (*%) Ibid., § 185.
(®) Ibid. § § 109-113. (*) Drelingas v Lithuania, No 28859116, 12 March 2019,
(*)Ibid,, § § 176177, {*) Ibid., § 78,
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The Court carefully considered the ruling issued by
the Lithuanian Supreme Court in this case, finding
that it had dispelled the lack of clarity in the do-
mestic case-law that had previously been identified
in the case of Vasiliauskas v Lithuania (*7). In its rea-
soning, the Lithuanian Supreme Court admitted that
the Lithuanian courts had failed to adequately sup-
port their conclusions with regard to the partisans
constituting a significant part of a national group
(and hence a protected group under Article Il of the
Genocide Convention).

In the applicant's case, the Supreme Court had pro-
vided an extensive explanation, elaborating upon
the elements of what constituted the ‘nation’, as
well as elements which had led to the conclusion
that the partisans had constituted ‘a significant
part of the Lithuanian nation as a national and eth-
nic group’ (*2). Among other characteristics, the Su-
preme Court had found thatthe Lithuanian partisans
‘had played an essential role when protecting the
national identity, culture and national self-aware-
ness of the Lithuanian nation’, on the basis of which
it concluded that the partisans as a group were a
significant part of a ‘protected national and ethnic
group’, and that their extermination had therefore
constituted genocide, both under Article 99 of the
Lithuanian Criminal Code and under Article Il of the
Genocide Convention (*).

Accordingly, the ECtHR acknowledged this evolution
of domestic case-law, resolving the lack of clarity
observed in the application by domestic courts of
Article 99 of the Lithuanian Criminal Code in Vasi-
liauskas v Lithuania. In sum, the Court noted that
the grounds retained by the Supreme Court did
not distort the findings of Vasiliauskas v Lithuania,
and, on the contrary, provided 'a loyal interpreta-
tion of the Court's judgment, taken in good faith in
order to comply with Lithuania's international obli-
gations’ (*). Hence, the Court concluded there had
been no violation of Article 7 of the convention ().

(*) Ibid., & § 100, 103.
(=) Itid., § 103,

(=) Idem

(*) Ibid., § 105,

(*) Ibid., § § 108-1M,

Focus on national jurisprudence - Neretse case,
decision ofthe interlocutory court of appeal,
6 December 2018, Belgium

On 6 December 2018, the Brussels interlocutory
court of appeal was seized by a defence request
arguing that the defendants in this case could not
be charged with genocide, given that the crime of
genocide had not been implemented in Belgian
national law at the time of the 1994 genocide
against Tutsis in Rwanda.

The court examined both the issues of
foreseeability and accessibility, in line with the
ECtHR jurisprudence. It noted that Belgium had
adopted the 1948 Genocide Convention in 1951,
after having signed it in 1949. While the crime

of genocide was implemented in Belgian law in
1999, preparatory works of the legislator had
unequivocally indicated that this law would apply
to violations of international humanitarian law
committed prior to its entry into force, given that
the criminalisation of such violations was based
upon general principles of criminal law recognised
by all civilised nations.

Therefore, in terms of accessibility, the court
concluded that the act constituting the crime of
genocide was clearly considered criminal under
international law in 1994, and that the international
instruments sanctioning genocide were sufficiently
accessible to the defendants when the acts were
committed.

Turning to the issue of foreseeability, the court
considered that the definition of the crime of
genocide contained in Art. 2 of the 1948 Genocide
Convention describes in clear and unequivocal
terms the behaviours that may constitute genocide,
including the specific mens rea required by the
crime.

The court therefore confirmed the admissibility of
the charges.

On 20 December 2019, the Brussels Court of Assizes
found the accused guilty of the crime of genocide
and war crimes. The Belgian Supreme Court upheld
the conviction on 27 May 2020.
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3.4. Non-retroactive application of the
more severe criminal law (lex mitior)

In Maktouf and Damjanovi¢ v Bosnia and Herze-
govina (*?), the applicants were convicted of war
crimes against civilians, committed during the
1992-1995 war in Bosnia and Herzegovina. They
did not dispute the lawfulness of their convictions
for war crimes, but they contested their sentenc-
es, arguing that the 2003 Criminal Code had been
retroactively applied to them, resulting in heavier
sentences than if the 1976 Criminal Code had been
applied. The main issue raised by the applicants
was therefore the different sentencing frameworks
applicable under the two codes (*').

In this case, the Court reiterated that it would not
review in abstracto whether the retroactive appli-

cation of the 2003 code in war crime cases is, per
se, incompatible with Article 7 of the ECHR, as this
issue should be assessed on a case-by-case ba-
sis by analysing the specific circumstances of each
case (*!). The Court noted that, since there was a
real possibility that the retroactive application
of the 2003 code had operated to the applicants’
disadvantage as regards sentencing, the appli-
cants had not been afforded effective safeguards
against the imposition of a heavier penalty.

Accordingly, the Court found a violation of Article 7
of the ECHR in the particular circumstances of the
applicants’ cases (**). However, the Court empha-
sised that its conclusion did not indicate that lower
sentences ought to have been imposed, but simply
that the sentencing provisions of the 1976 Criminal
Code should have been applied (™).

{*} Maktouf and Damjanovit v Bosnia and Herzegovina [GC], Nos (*) Ibid., § 65.

2312/08 and 34179/ 08, § 67, 18 July 2013 (" Ibid, & 70.

(") Idem. (=) |bid., § 75.
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The right to a fair trial
and interlinked issues
under Article 6 of the
ECHR

4.1. Universal jurisdiction - civil and
criminal

In the case Nait-Liman v Switzerland ('), the ap-
plicant, who was granted asylum in Switzerland in
1995, claimed that the Swiss courts had denied his
right to a fair trial, on the basis of Article 6 §1 of
the ECHR, by declining to examine the substance of
his civil claim for compensation in respect of the
non-pecuniary damage caused by alleged acts of
torture inflicted in Tunisia in 1992 (™).

In the first decision issued in the case, the Second
Section of the Court first conducted a comparative
survey on the practice of universal civil jurisdiction
for acts of torture and on the principle of the forum
of necessity (). It established that at the time of
the decision, none of the contracting States pro-
vided for universal international jurisdiction before
civil courts, whether for acts of torture or for oth-
er criminal offences (™). However, it highlighted a
clear distinction with the possibility to join criminal
proceedings as a civil party on the basis of univer-
sal criminal jurisdiction, for torture or core interna-
tional crimes ("). Regarding the ‘forum of neces-
sity’ principle, the Court found that in the majority

(*) Nait-Liman v Switzerland, Mo 51357/07, 21 June 2016; Nait-Liman v
Switzetland [GC), No 51357/07, 15 March 2018,

() Nait-Liman v Switzerland [GC], No 51357/07, § § 14-18, 15 March
208.

(*) Mait-Liman v Switzerland, No 51357/ 07, § 48, 21 June 2016,

(™) Ibid,, § 49-53,

(™) Ibid., § § 54-57.
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of contracting States, rules governing international
civil jurisdiction do not recognise this principle ("),

Turning to the merits of the case, the Court con-
cluded that 'the Swiss courts’ refusal to accept
jurisdiction to examine the applicant’s civil action
for damages ..., notwithstanding the fact that the
prohibition on torture is part of the jus cogens,
did not deprive the applicant's right of accessto a
court of its very essence, pursued legitimate aims
and was proportionate to the aims pursued’ ('%7).

The Court notably shared the Swiss government's
view that universal jurisdiction, in a civil context,
‘... would risk creating considerable practical dif-
ficulties for the courts, particularly regarding the
administration of evidence and the enforcement of
such judicial decisions’ ('%). It also agreed with the
Swiss government that the acceptance of universal
jurisdiction in civil matters may cause undesirable
interference by one country in the internal affairs
of another ("**). Considering these legitimate aims,
the Court then assessed whether the restriction of
the applicant’s right of access to a court was pro-
portionate to these aims. The Court found that the
Swiss courts’ finding of lack of jurisdiction was not
arbitrary nor unreasonable, considering the strict
conditions applicable under national law for the
exercise of jurisdiction ().

The case was then referred to the Grand Chamber,
where the Court agreed with the previous decision,
by highlighting the same legitimate concerns on
the part of the authorities, namely the issues met
by the courts in gathering and assessing the evi-
dence, the difficulty of enforcing judgements, the
risk of encouraging forum shopping, and lastly, the
potential diplomatic difficulties entailed by the
recognition of civil jurisdiction in the conditions
proposed by the applicant ().

() Ibid, § § 58-60.

(™) Ibid., § 121.
(™) 1bid,, §107.
[:m) |UQIT|,

(™) Ibid., § § 198, 106-114,

(™) Nait-Liman v Switzerland [GC], No 51357/ 07, & § 122128, 15 March
2018.
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The Grand Chamber reiterated that, despite the
evolving State practice, the prevalence of univer-
sal civil jurisdiction ‘is not yet sufficient to indicate
the emergence, far less the consolidation, of an in-
ternational custom which would have obliged the
Swiss courts to find that they had jurisdiction to
examine the applicant’s action’ (7). The Court thus
concluded that international law had not obliged
the Swiss authorities to open their courts to the
applicant, either on the basis of universal civil ju-
risdiction for acts of torture or on the basis of the
forum of necessity principle (™).

In the case Hussein and Others v Belgium ("),
ten Jordanian applicants who lived in Kuwait dur-
ing the first Gulf War (1990-1991) filed a civil party
application in Belgium with the purpose of trig-
gering criminal proceedings for genocide against
high-ranking Kuwaiti officials on the basis of the
principle of universal jurisdiction under the Bel-
gian Act on the suppression of serious violations of
humanitarian law (16 June 1993). They also sought
compensation in respect of pecuniary and non-pe-
cuniary damages.

As the 1993 act was superseded by the Belgian Act
of 5 August 2003, the Belgian courts ruled that the
defendants could not be prosecuted in Belgium as
the law now limited the courts' jurisdiction on this
matter. As explained by the Belgian government
before the ECtHR, the reform was intended to re-
duce pressure on the Belgian courts’ workload,
avoid an explosion of cases without connection to
Belgium, resolve practical difficulties in collecting
evidence, and remedy some diplomatic tensions
linked to the recognition of "absolute’ universal ju-
risdiction.

The applicants argued, relying in particular on Ar-
ticle 6 of the ECHR, that their right of access to a

(") 1bid,, & £ 187,
(™) Ibid,, § § 199-202.

(") Hussein and Others v Belgium, No 4518712, 16 March 2021,
{ludgement only available in French version, press release available
in English).
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tribunal was restricted by the new limitation of the
jurisdiction of the Belgian courts (™).

Unlike the aforementioned case, which dealt with
the issue of universal jurisdiction before civil
courts in the context of autonomous civil proceed-
ings, the case in question dealt with the possibility
of lodging a civil party application in criminal pro-
ceedings based on the principle of universal juris-
diction. However, the general principle expressed
in the Nait-Liman case concerning access to a civil
tribunal remained applicable (). The issue of ap-
plying a newly adopted law to ongoping judicial pro-
ceedings was also raised ('7).

The Court noted that at the time of the applicants’
civil-party application, the 1993 act was still in
force.Whenthe 2003 act entered into force, notonly
did these proceedings no longer satisfy the new,
stricter criteria governing the jurisdiction of the
Belgian Courts, but no investigative act had been
carried out before that entry into force — which
doomed the civil-party application to failure ().
Furthermore, according to the ECtHR neither inter-
national law nor the ECHR created an obligation for
contracting States to assume civil universal juris-
diction, and ‘it was not unreasonable for a State
to make the exercise of civil universal jurisdiction
conditional on certain connecting factors with
that State’ ('), Moreover, the Court noted that the
reason given by the domestic courts for declining
jurisdiction had been neither arbitrary nor mani-
festly unreasonable. Hence, the Court unanimously
concluded that there was no violation of Article 6
of the ECHR ),

In the Jorgic v Germany case, examined above in
relation to the principle of legality, the Court also

(") Ibid., § 57.
(™) Itnd,, § 59,
(™) Ibid,, § 60.

(™) 1bid., § § 67-89. Some exceptions were provided in transitory
provisions of the 2003 Act, hence, the competence of Belgian Courts
could have been maintained if investigative acts had been undertak-
en prior to the entry into force of the act.

(") 1nd, § 65,

(=) Ibid., § § 72-74.

addressed the contested jurisdiction of the Ger-
man courts over the crime of genocide committed
abroad by a foreign national, therefore in a classic
case of (extraterritorial) universal criminal juris-
diction.

In application of Article 6, paragraph 1 of the
ECHR (™), the accused must be heard by a ‘tribunal
established by law". According to this requirement,
the tribunal must have jurisdiction over the case
based on the provisions applicable under its do-
mestic law. If not, said tribunal cannot be consid-
ered 'established by law' ().

In order to confirm whether German courts had ju-
risdiction under their domestic law, the Court had
to analyse whether this decision complied with the
provisions of public international law applicable in
Germany. The Court examined the 1948 Genocide
Convention, in particular Article VI ('). It highlight-
ed that the contracting States of this convention
had not agreed to codify the principle of univer-
sal jurisdiction over the crime of genocide with
regard to the domestic courts of all State parties.

(¥ Article & of the ECHR: "1, In the determination of his civil rights
and obligations or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable tme by an
indepandent and impartial tribunal established by law, ludgment
shall be pronounced publicly but the press and public may be
excluded from all or part of the tnial in the interest of morals, public
order or national secunty in a democratic socisty, where the inter
ests of juveniles or the protection of the private life of the parties so
require, or the extent strictly necessary in the opinion of the court in
special arcumstances where publicity would prejudice the interests
of justice. 2. Everyone charged with a criminal offence shall be
presumed innocent until proved guilty according to law. 3. Everyone
charged with a cniminal offence has the following minimum rights:
(a) to be informed promptly, in a language which he understands
and in detail, of the nature and cause of the accusation against him;
(b} to have adequate time and the facilities for the preparation of
his defence; (c) to defend himself in parson or through legal assis-
tance of his own choosing or,if he has not sufficient means to pay
for legal assistance, to be given 1t free when the interests of justice
50 require; (d) to examine or have axamined witnesses against him
and to obtain the attendance and examination of withesses on his
behalf under the same conditions as witnesses against him; (e) to
have the free assistance of an interpreter if he cannot understand or
speak the languase used in court!

(2) Jorgic v Germany, No 74813/ 01, § &4, 12 July 2007,

(=) Article VI Genocide Convention: "Persons charged with genocide

ar any of the other acts enumerated in article 11l shall be tned by a

competent tribunal of the State in the terntory of which the act was
committed, or by such international penal tribunal as may have ju-

risdiction with respect to those Contracting Parties which shall have
accapted its jurisdiction’.
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Nevertheless, in accordance with Article | of the
Genocide Convention, the contracting States had
the erga omnes obligation to punish genocide and
could thus exercise their universal jurisdiction on
an extraterritorial basis and regardless of the na-
tionality of the accused ().

The Court also noted that this interpretation of
Article VI of the Genocide Convention in connec-
tion with Article |, followed by the German courts,
is confirmed by the case-law and statutory provi-
sions of numerous parties to the ECHR aswell as by
the statute and case-law of the ICTY ('=).

In conclusion, the Court established that the Ger-
man court’s interpretation of their domestic provi-
sions and rules of international law was not arbi-
trary and therefore they had jurisdiction to try the
applicant on charges of genocide. There has thus
been no violation of Article 6 of the ECHR ().

(=) Jorgic v Germany, § § 66-58,

(=) Itid,, § § 50-51, 53-54, 2. The Court noted that: ‘The Appeals
Chamber of the ICTY, in its decision of 2 October 1995 on the defence
motion for interlocutory appeal on junisdiction in the case of Pros-
ecutor v Tadic {No. IT-94-1), stated that "universal jurisdiction [is]
nowadays acknowledged in the case of international crimes’ (para
62). Likewise, the Tnal Chamber of the ICTY, in its judgment of 10 De
cember 1998 in the case of Prosecutor v Furundzia (Mo, IT-95-17/1-T),
found that .. [for] international crimes being unversally con-
demned wherever they occur, every State has the nght to prosecute
and punish the authors of such cnmes’. As stated by the Supreme
Court of Israel in the Eichmann case, and echoed by a USA court in
the Demjanjuk case, “it 1s the universal character of the cnimes in
question ... which vests in every State the authority to try and punish
those who participated in their commuission . Further, the Court not-
ed that in many contracting States, the prosecution of genocide is
subject to the principle of uriversal junisdiction, that s, jurisdiction
for crimes committed outside the State's ternitory by non-naticnals
against non-nationals of that State, which are not directed against
the State s own national interests, at least if the defendant was
found to be presant on the State's tarnitory (2.8, Balgium (at least
until 2003), Czechia, Finland, France, Hungary, Italy, Latwia, Luxem
bourg, the Netherlands (since 2003), Russia, Slovakia and Spain).

At the time of the applicant s trial, numerous other States had au-
thorised the prosecution of genocide committed abroad by foraign
nationals against foreigners in accordance with provisions similar to
the representation principle, e.g, Austnia, Denmark, Estonia, Poland,
Portugal, Romania, Sweden and Switzerland (since 2000),

(=) Ibid, & § 70-72.
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4.2, Extradition to non-EU countries on
core international crimes charges

In the case Ahorugeze v Sweden, the ECtHR as-
sessed an alleged risk of flagrant denial of justice
if the applicant, suspected of crimes against hu-
manity and genocide, was extradited to stand trial
in Rwanda (7). The applicant, a Rwandan citizen of
Hutu ethnicity, who fled Rwanda in 1994, was ar-
rested in 2008 in Sweden under an international
arrest warrant (). The Rwandan authorities then
requested his extradition to Rwanda to stand trial
on charges including genocide and crimes against
humanity. Shortly after the Swedish Supreme Court
ruled that there was no impediment to the extra-
dition, the ECtHR issued an interim measure under
Rule 39 of its Rules of Court, suspending the extra-
dition pending its examination of the case ().

First, the applicant argued under Article 3 of the
ECHR (prohibition of torture or inhumane or de-
grading treatment) that his medical condition
prevented his extradition and that he risked fac-
ing persecution or ill-treatment because he was
Hutu (¥9). The Court rejected his arguments, not-
ing that there was not any evidence of a general
situation of persecution of the Hutu population in
Rwanda, and that the ICTR and some international
delegations had found prison facilities in Rwanda
to meet international standards (*'). In addition,
the sentence of life imprisonment in isolation
could not be imposed on persons transferred from
other States ("*). Hence the Court found the appli-
cant would not suffer a violation of Article 3 if ex-
tradited to Rwanda.

Second, the applicant contended that his right to
a fair trial, protected under Article 6 of the ECHR,

(=) Ahorugeze v Sweden, No 37075/ 09, 27 October 2011
(=) i, § § 9-12.

(™) Ibid., § 22.

(%) lbud , & 78,

(") Ibid, § § 89-92,

(™) Ibid., § 93; See ICTR, The Prosacutor v Jean Uwinkindi, Case No
ICTR-2001-75-R11bis, Decision on Prosecutor's Request for Referral to
the Republic of Rwanda, 28 June 2011.
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would be violated in case of extradition (**). Based
on its existing jurisprudence, the Court recalled
that a decision to extradite could exceptionally
give rise to an issue under Article 6 if the applicant
risked a flagrant denial of a fair trialin the request-
ing State. For a risk of flagrant denial of justice to
occur, what is required is a stringent test: 'such a
fundamental breach of the fair-trial guarantee as
to amount to a destruction of the very essence of
that right’ (™).

Referring to the jurisprudence of the ICTR dat-
ing back from 2008 and early 2009, and other ju-
risdictions, that had then refused to transfer or
extradite genocide suspects to Rwanda owing to
concerns that they would not receive a fair trial,
the Court highlighted that changes had since been
made to the Rwandan legislation that afforded ad-
equate guarantees (™). It notably pointed out the
possibility for the applicant to call witnesses to
testify without fear of prosecution or to have their
evidence examined by the Rwandan courts ().

Concerning the alleged lack of qualified defence
lawyers in Rwanda, the Court relied on a recent
ICTR decision in the Uwinkindi case, in which the
ICTR expressed confidence that the case would be
prosecuted consistently with internationally rec-
ognised fair-trial standards ('¥). In its decision, the
ICTR provided extensive information on the train-
ing and qualification of Rwandan lawyers, the legal
aid framework, and the possibility to appoint for-
eign defence counsel (%),

(=} Ibid., & & 97-102. The applicant notably pointed out that (i) his
witnesses may be reluctant to come forward before Rwandan courts;
(i) there was a lack of qualified defence lawyers in Rwanda, and (iii)
the Rwandan judiciary was not impartial or independent from the
executive,

(=) 1bid, § § 113-116, See also Soering v the United Kingdom, No
14038/88, 7 luly 1989,

(9%) Ahorugeze v Sweden, No 37075/09, § § 117-118, 27 October 2011,
(=#) Ibid., § & 120-123.

() Ind,  § 51-61. See ICTR, The Prosecutor v Jean Uwinkindi, Case
Mo ICTR=200-75-R11bis, Decision on Prosecutor’'s Request for Referral
to the Republic of Rwanda, 28 lune 2011, 5223, The referral decision
in the Uwinkindi case was the first transfer decision 1ssued by the
ICTR since the legislative reform in Rwanda. This decision was af
firmed by the ICTR Appeals Chamber on 16 December 2011,

(=) Ahorugeze v Sweden, § 124.

Relying heavily on the findings in the Uwinkindi
case and the experience of international investi-
gative teams, the Court also concluded that there
were insufficient grounds for calling into question
the independence and impartiality of the Rwandan
judiciary (7).

The Court finally noted that the ICTR's decision to
transfer Uwinkindi for trial in Rwanda had been
made pursuant to Rule 11bis of the ICTR Rules of
Procedure and Evidence, which required the guar-
antee that the accused would receive a fair trial
in the Rwandan courts. According to the Court, [t]
he standard thus established clearly set a higher
threshold for transfers than the test for extradi-
tions under Article 6 of the Convention, as inter-
preted by the Court’ ().

(™) Ibid., § 125, citing Uwinkindi, § § 178, 180, 185,
() Ibid,, § 128.
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Obligation to conduct
effective investigations
and command
responsibility under
Article 2 of the ECHR

5.1. Limitation of the temporal
jurisdiction of the Court

Article 2 of the ECHR protects the right to life (),
and the underlying procedural obligation of a State
to conduct an effective investigation into alleged
breaches of this right. This obligation requires
that there should be some form of effective offi-
cial obligation when there is reason to believe that
a person has sustained life-threatening injuries
in suspicious circumstances, even where the pre-
sumed perpetrator of the fatal attack is not a State
agent (2). In this context, some judgments of the
Court contain references to international criminal
lawy.

(%) Article 2 of the ECHR: “1. Everyone's right to life shall be protected
by law. No one shall be deprived of his life intentionally save in the
execution of a sentence of a court following his conviction of a crime
for which this penalty 15 provided by law. 2, Deprivation of life shall
not be regarded as inflicted in contravention of this Article when

it results from the use of force which 15 no more than absolutely
necessary: (a) in defence of any person from unlawful violence; (b)
in order to effect a lawful arrest or to prevent the escape of a person
lawfully detained; (c) in action lawfully taken for the purpose of
quelling a riot or insurrection.

(%) ECtHR, Guide on Article 7 of the European Convention on Human
Rights, updatad on 31 August 2022, p. 32, available at hitps.{ S,
schrcoeint{ Do sl Guide Art G.pdE Mustafa Tung and
Fecire Tung v Turkey [GC), Mo 24014/ 05, & 171, 14 April 2015,
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In Janowiec and Others v Russia (%), for instance,
the Court ruled on the applications of 15 Polish na-
tionals, submitted against Russia. The applicants
were relatives of Polish prisoners who had been
killed by the Soviet Army in 1940. In total, 21 857
Polish, Ukrainian, and Belarusian prisoners per-
ished in what became known as the ‘Katlyn Mas-
sacre’ (*“). The applicants complained that the
Russian authorities had not conducted an effec-
tive investigation into the death of their relatives
and had displayed a dismissive attitude to all their
requests for information about their relatives’
fate. The Court, however, first found that it was not
competent to examine the adequacy of an inves-
tigation into events that had occurred before the
adoption of the ECHR in 1950 (™).

The case at stake was referred to the Grand Cham-
her, where the Court upheld the Chamber's finding
concerning its jurisdiction ratione temporis (™).
While analysing this issue, the Court concluded
that the procedural obligation to conduct an ef-
fective investigation has evolved into a separate
and autonomous duty, as it can be considered a
detachable obligation on the basis of Article 2, ca-
pable of binding a contracting State even when the
death took place before the date of the entry into
force of the convention with respect to that party
(‘critical date’) (7). However, this does not mean
that the Court’s temporal jurisdiction is open end-
ed.

The limits were defined in the case Silih v Slovenia,
which can be summarised in the following manner:

Firstly, where the death occurred before the critical
date, the Court's temporal jurisdiction will extend
only to the procedural acts or omissions in the pe-
riod subsequent to that date. Secondly, the proce-

() Janowies and Others v Russia [GC), Mos 55508/ 07 and 29520/ 09,
21 October 2013,

(™) Juba Loch, ‘The Difficulty of Temporal Jurisdiction in Janowiec
and Others v. Russia, Boston College International and Comparative
Law Review, Vol. 38, 2015, p. 43-57.

("} Janowiec and Others v Russia [GC], Nos 55508/ 07 and 29520/ 09, §
§103-107, 21 October 2013,

(") 1bid, § § 152-161, 21 October 2013,
() Ibid., § § 121-132.
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dural obligation will come into effect only if there
was a 'genuine connection’ between the death as
the triggering event and the entry into force of
the Convention. Thirdly, a connection which is not
'senuine’ may nonetheless he sufficient to estab-
lish the Court's jurisdiction if it is needed to ensure
that the guarantees and the underlying values of
the Convention are protected in a real and effec-
tive way ().

When examining these elements, the Grand Cham-
ber endorsed the Chamber's finding that the pe-
riod of time between the death of the applicant's
family members and the critical date (for Russia,
1998) was too long to establish a genuine connec-
tion between the death of the applicants’ relatives
and the entry into force of the convention in re-
spect of Russia (*?).

Finally, even though the Court found that the mass
murder of Polish prisoners by the Soviet secret po-
lice had the features of a war crime, it concluded
that, in the period after 5 May 1998, no piece of evi-
dence of a character or substance that could revive
a procedural obligation or raise new issues had
been uncovered or produced (*?). The Grand Cham-
ber upheld this finding, noting that there were no
elements enabling a bridge from the distant past
into the recent post-ratification period (™).

5.2. Investigation of superiors and
direct perpetrators

In Jeli¢ v Croatia ("*?), the applicant complained that
the authorities had not done enough to investigate
the killing of her husband during the armed con-
flictin the early 1990s. The Court accepted that the
case was complex and that there were indications
that the killing had taken place in the context of

(%) Ibid, & 141.

() Ibid,, § 157,

(™) Ibid., § § 105-106.

(") Ibid., § 106,

() Jelié v Croatia, No 57836/11, 12 June 2014,

targeted killings of Serbian civilians by members
of the Croatian police and army in the Sisak area.
It also observed that the authorities had faced a
difficult situation during the war and post-war re-
covery, given the high number of war crime cases
overall to be prosecuted. However, in the Court's
view, while this situation certainly had an impact
on the initial investigations, it could not justify
subsequent shortcomings in the investigation af-
ter 1999. For that reason, the Chamber unanimous-
ly found that the investigations had not been ade-
quate and that there had been a violation of Article
2 of the ECHR as regards the authorities’ procedur-
al obligation to effectively investigate the death of
the victim.

Furthermore, it is important to highlight that the
Court found that even though a senior official,
who had allowed the killings of persons of Serbi-
an origin and had failed to undertake adequate
measures to prevent these killings, was convicted
based on command responsibility, Croatia's proce-
dural obligations under Article 2 still required the
authorities to pursue the prosecution of the most
probable direct perpetrators with promptness and
reasonable expedition.

Inthe context of war crimes, the Court emphasised
that superiorcommand mustbe differentiated from
the responsibility of the subordinates as direct
perpetrators. Therefore, the punishment of superi-
ors cannot exonerate their subordinates from their
own criminal responsibility ("**). As mentioned, the
Court did not underestimate the complexity of the
case in question, however, it considered that the
political and social stakes relied on by the Croatian
Government are not enough to justify the manner
inwhich the investigations were carried out, where
leads on the identification of direct perpetrators
were not thoroughly followed (™).

In a later case, Borojevi¢ and Others v Croatia (),
the applicants complained about the killing of their

(™) Ibid., § § 88-89.
() Ibid,, § 95.
(™) Borojevi and Others v Croatia, No 70273/11, 4 April 2017.
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respective hushand and father, who was stabbed
to death and found on the right bank of the river
Kupa in Sisak, and the insufficiencies in the inves-
tigation regarding this incident.

The Court noted that the facts of this case were
similar to those in Jeli¢ v Croatia, but the circum-
stances of the case differed with respect to the
prasecution of direct perpetrators (¢). The Court
observed that, despite the police efficiently fol-
lowing up all the leads in this case, none of the
potential witnesses could identify any potential
perpetrators.

Accordingly, the ECtHR clarified the scope of the
procedural obligation under Article 2 of the ECHR,
which is the obligation to conduct 'some form of
effective official investigation when individuals
have been killed as a result of the use of force’ (7).
The Court stated that this procedural obligation is
‘not an obligation as to result, but as to means' ().
Therefore, it is understood that domestic authori-
ties have to do everything that can reasonably be
expected from them in the circumstances of a par-
ticular case in order not to breach a state's obliga-
tion implied by Article 2 of the ECHR.

The Court further explained that an investigation
must be adequate and effective, and that the in-
vestigative steps followed by the national author-
ities should enable them to establish the facts,
determine whether the use of force was unlawful
and identify the alleged perpetrators (°). Howev-
er, the Court explicitly stated that ‘article 2 cannot
be interpreted so as to impose a requirement on
the authorities to launch a prosecution irrespec-
tive of the evidence which is available’ (5°). More-
over, in terms of the promptness requirement, the
Court accepted that the obstacles in the investi-
gation can be attributed to the overall situation in
the country, in this case a newly independent and

(%) Ibid., § § 52, 54.
() Iid,, § 46.
(™) Ibid., 5 5.
() Ibid,, & § 47-78,
() Ibid, & 58.

28

post-war country. Therefore, the Court found it ac-
ceptable that the relevant authorities gave priority
to establishing command responsibility of the in-
volved superior (). The Court concluded that the
investigations conducted did not infringe the min-
imum standards required under Article 2, hence
there was no violation of this provision.

In its 2021 judgement in Georgia v Russia (1I) ('%2),
among other matters, the Court examined wheth-
er Russia had failed to comply with the procedur-
al obligation to investigate effectively the events
that occurred both during the active phase of the
hostilities with Georgia in August 2008 and after
their cessation. Admittedly, the Court found that
the events that took place during the active phase
of the hostilities did not fall within Russia’s juris-
diction ('%%). Nonetheless, the Court reiterated that
a jurisdictional link in relation to the obligation to
investigate enshrined in Article 2 of the ECHR could
be established if the contracting State had opened
an investigation or proceedings under its domes-
tic law in relation to a death which had occurred
outside its jurisdiction, or if the case in question
presented ‘special features' ().

With regard to the latter requirement, Russian
prosecuting authorities did indeed start to inves-

(") Ibid,, § § 59-63,
(') Georgia v Russia (11 [GC), No 38263/08, 21 January 2021,

(™) |bid, § § 125-144, In particular paragraph 137: ‘The Court attaches
decisive waight to the fact that the very reality of armed confronta-
tion and fighting batween enemy military forcas seeking to establish
control over an area in a context of chaos not only means that there
is no "effective control over an area as indicated above (see para
graph 126), but also excludes any form of "State agent authority and
control” over individuals.

(") Ibid,, § § 329-330; Guzelyurtlu and Others v Cyprus and Turkey,

Mo 36925/ 07, § 190, 29 lanuary 2019 ‘Where no investigation or pro
ceedings have been instituted in a Contracting State, according to its
domestic law, in respect of a death which has occurred outside its
jurisdiction, the Court will have to determine whether a junsdictional
link can, in any event, be established for the procedural obligation
imposed by Article 2 to come into effect in respect of that State,
Although the procedural obligation under article 2 will in principle
only be triggered for the Contracting State under whose junsdiction
the deceased was to be found at the time of death, “special featuras”
in & gwven case will justfy departure from this approach, according
to the principles developed in Rantsey, 8§ 243-44. However, the Court
does not consider that 1t has to define in abstracto which *special
features tngger the existence of a junisdictional ink in relation to
the procedural obligation to investigate under Article 2, since these
features will necessarily depend on the particular circumstances of
each case and may vary considerably from one case to the other.
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tigate the allegations. Despite the fact that the
events, which occurred during the active phase of
hostilities, did not fall within Russian jurisdiction,
it established effective control over the territories
at stake soon afterwards. Furthermore, Georgia
was prevented from conducting an adequate in-
vestigation into the allegations since all the poten-
tial suspects among the Russian service personnel
were either in Russia or in territories under its con-
trol. Therefore, the Court considered that Russia's
jurisdiction within the meaning of Article 1 of the
ECHR was established in respect of the complaint
at stake. Russia thus had a procedural obligation
to conduct an adequate and effective investigation
into events that occurred both during and after the
active phase of hostilities ('*).

Consequently, considering the seriousness of the
crimes allegedly committed during the conflict and
the scale and nature of the violations perpetrat-
ed during the period of occupation, the Court con-
cluded that there had been a violation of Article
2 in its procedural aspect, as the investigations
carried out by the Russian authorities were neither
prompt nor effective nor independent ().

(*5) Georgia v Russia (1) [GC], No 38263/ 08, § § 231-332, 21 January
2021,

(™) Ibid,, § § 336-337.
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6.

Ne bis in idem and
amnesties in relation
to core international
crimes
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The delicate question of amnesties is often a key
consideration in situations where grave violations
of humanrights and core international crimes have
been committed, especially in post-conflict situa-
tions where the priority may be national reconcil-
iation.

In this respect, Margus v Croatia is a leading case
where the Court was required to pronounce on the
acceptability, under international law, of grant-
ing amnesties for grave breaches of human rights
lawy 1187,

The applicant, a member of the Croatian army, was
indicted for murder and other serious offences
committed in Croatia during the war in 1991. Some
of the charges were withdrawn by the prosecution
and amnesties were applied for the other offences.
Nevertheless, he was later convicted of war crimes
in a parallel set of proceedings. In the case before
the ECtHR, the applicant therefore complained, in-
teralia, underArticle 4 of Protocol No 7 to the ECHR
about a violation of his right not to be tried twice
for the same acts (ne bis in idem principle) (**).

After a thorough analysis of international law (in-
ternational conventions, customary international
law and practice, including decisions of interna-
tional and regional courts and tribunals), the Court
found that ‘[a] growing tendency in international
law is to see such amnesties as unacceptable be-
cause they are incompatible with the unanimously
recognised obligation of States to prosecute and
punish grave breaches of fundamental human
rights’ ("**). Indeed, it considered that while the
applicant had been prosecuted twice for the same
offences ("), Article 4 of Protocol No 7 was not ap-
plicable because the applicant had been improp-

erly granted an amnesty for acts that amounted
to grave breaches of fundamental human rights
protected by Article 2 and 3 of the ECHR (). Fur-
thermore, the Court noted that even if amnesties
may be acceptable in particular circumstances (for
example, in a reconciliation process), no such cir-
cumstances existed in that case ('2).

Accordingly, the Court decided that the domestic
authorities had acted in compliance with the obli-
gations arising from Article 2 and 3 of the ECHR by
bringing a fresh indictment against the applicant
and convicting him of war crimes against the civil-
ian population.

Under the circumstances, Article 4 of Protocol No 7
concerning the ne bis in idem principle was there-
fore found not applicable in the circumstances of
this case and the complaint was declared inadmis-
sible.

(") Margus v Croatia [GC], No 4455/10, 27 May 2014,
(*) Ibid., 5 92.
(™) Ibid., § 139, (™) Ibid,, § § 127-128, 140.
(") Ibid.,, § § 114-123. (™) Ibid,, & 139,
31
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Conclusion

The principle of nullum crimen sine lege, or prin-
ciple of legality, is today one of the fundamen-
tal principles of criminal law. To incur criminal
responsibility, a specific behaviour must be pro-
hibited and carry criminal sanction at the time of
conduct. This principle has a particular resonance
at the international level given the relative im-
precise nature of certain sources of international
criminal law, namely customary international law.
This has long been a contentious issue in interna-
tional criminal law, including during the post-war
Nuremberg trials. Nevertheless, the Nuremberg
Tribunal established the progressive precedent
that it was a crime to violate international legal
principles, even in the absence of any specific
treaty provisions defining the crime and sanctions
to be applied. Since then, national and regional
courts have applied the principle of legality with
some flexibility in the context of core internation-
al crimes investigations and prosecutions.

The jurisprudence of the ECtHR outlined in this re-
port, in particular regarding the principle of legal-

32

ity enshrined in Article 7 of the ECHR, should be
seen asanopendoor for Member States to investi-
gate and prosecute core international crimes even
when their national legislation only implemented
said crimes after the date of their commission. The
ECtHR confirmed in many instances that, subject to
the conditions of accessibility and foreseeability,
the retroactive application of the law is possible
for war crimes, crimes against humanity and the
crime of genocide.

Therefore, as European countries = and others -
continue to integrate international obligations
into their domestic legislations, they should not
be discouraged when facing the issue of non-ret-
roactivity of criminal law, since the fact that the
acts at stake have been committed before the im-
plementation of the crimes in their national law is
not necessarily a dead end. By taking into account
the Court’s jurisprudence on Article 7 and moving
towards a progressive application of their domes-
tic legislation, national authorities will continue to
ensure accountability and fight against impunity.
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