ASSOCIATION Brussels, 12 March 2024
BETWEEN (OR. en)
THE EUROPEAN UNION
AND TURKEY

The Association Council

UE-TR 4802/24

NOTE

From: Mr Dennis REDONNET, Deputy-Director General for Trade, European
Commission

On: 5 March 2024

To: President of the EU-Turkey Association Council

Subject: Investigation concerning possible circumvention of the antidumping
measures imposed by Commission Implementing Regulation
(EU) 2021/1930 on imports of birch plywood originating in Russia, by
imports of birch plywood consigned from Tirkiye and Kazakhstan

Excellency,

I have the honour to inform you that the Commission has sent to the Mission of Tirkiye to the
European Union the enclosed Note verbale concerning possible circumvention of the anti-dumping
measures imposed by Commission Implementing Regulation (EU) 2021/1930 on imports of birch
plywood originating in Russia, by imports of birch plywood consigned from Trkiye and

Kazakhstan.

In accordance with Article 46 of Decision No 1/95 of the EC-Turkey Association Council of 22
December 1995 on implementing the final phase of the Customs Union, | hereby inform the
Customs Union Joint Committee that the Commission disclosed definitive findings in the

framework of the above proceeding to the interested parties.
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| take this opportunity to renew to the President of the EU-Turkey Association Council the

assurance of my highest consideration, and to assure you that you will be kept duly informed of any
further developments.

Denis REDONNET

Encl. General Disclosure Document and Note Verbale
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GENERAL DISCLOSURE DOCUMENT

E799 - Proceeding concerning possible circumvention of the anti-dumping measures
imposed by Commission Implementing Regulation (EU) 2021/1930 on imports of birch
plywood originating in Russia, by imports of birch plywood consigned from Tiirkiyve and
Kazakhstan.

INVESTIGATION TEAM

Mr Xavier Seront — Head of Section

Mrs. Enistina Guitekova — Case officer

Mrs. Sandnne Thomas — Case officer

Mr. Ante Prka — Case officer

Mr. Jan Pentseretzidiz — Case officer

Email: TRADE-RT80-BIRCH-PLYWOOD-AC-EATAEHSTAN (fec ewropa eu
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PROCEDURE
Existing measures

In November 2021, by Implementing Regulation (EU) 2021/1930 (1), the European
Commission (“the Commission’) imposed a definifive anti-dumping duty on imports
of birch plywood originating in Russia (the orginal Regulation). The measures tock
the form of an ad valorem duty ranging between 14 4 2% and 152 %, with a residual
duty of 13,8 % for non-cooperating Russian companies. The mvestigation that led to
these duties (‘the onginal investigation”) was mitiated in October 2020 (3).

Eequest

The Commission received a request pursuant to Articles 13(3) and 14(5) of Regulation
(EUT) 2016/1036 (“the basic Fegnlation™) to investigate the possible eireumvention of
the anti-dumping measures imposed on imports of birch plywood originating in Fussia
by imports of birch plyweod consigned from Tirkive and Kazakhstan, whether or not
declared as ongmatimg in Tirkiye and Kazakhstan and to make such imports subject to
registration (Request™).

The request was lodged om 10 July 2023 by the Woodstock Consortinm (“the
applicant”).

The request contained sufficient evidence of a change in the pattemn of trade mvolving
exports from Russia, Tirkiye and Kazakhstan and the Union that took place following
the mpeosition of measures on birch plywood from Russia. This change appeared to
stem from the consigmment of birch plywood wvia Tiirkive and Kazakhstan to the

Umion, a practice for which there was insufficient due cause or economic justification
other than the imposition of the duty.

Furthermore, the request contained sufficient evidence that the practice described
above was undermining the remedial effects of the existing anfi-dumping measures
both in terms of quantity and prices. Significant volumes of imports of birch plywood
entered the Union market. In addition, there was sufficient evidence that the imports of
birch plywood were made at injurious prices. Finally, there was sufficient evidence
that the prices of birch plywood consigned from Turkive and FKazakhstan were
dumped m relafion to the normal value established for birch plywood.

Product concerned and product under investigation

The product concerned by the possible circumvention is plyweod consisting solely of
sheets of wood, each ply not exceeding 6 mm thickness, with outer plies of woed
specified under subheading 4412 33, with at least one outer ply of birch wood,
whether or not coated, classified on the date of entry imto force of the onginal
Fegulation under CN code ex 4412 33 00 (TARIC code 4412 33 00 10) and
originating in Russia (“the product concerned’). This is the product to which the
measures that are currently in foree apply.

Commission Implementing Fegulation (EU) 2021/1930 of & November 2021 imposing a definitive anm-
dumping duty snd definitely collecting the provisionsl dufy imposed on imporis of birch plywood
originating in Fussia, OJTL 394, 9.11.2021, p. 7.

Motice of mitiation of an ani-dumping proceeding conceming mmports of birch plywood onginsting in
Emssia, 0T C 342, 14.10.2020, p. 2.
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The product under investigation is the same as that defined in the previous recital
currently falling under CN code 4412 33 10 (%) but consigned from Tirkiye and
Kazakhstan, whether declared as onginating in Tirkiye and Kazakhstan (TARIC
codes 4412 33 10 10 and 4412 33 10 20) (*the product under investigation™).

The investigation showed that birch plywood exported from Fussia and birch plywoeod
consigned from Karzakhstan and Timkiye, whether onginating in Kazakhstan and
Tiirksye, have the same basic physical and chemical charactenstics and have the same
uses, and are therefore considered as like produets within the meaning of Article 1(4)
of the basic Regulation.

Initiation
Having determined. after informing the Member States, that sufficient evidence
existed for the imbation of an investigation pursuant to Article 13(3) of the basic
Fegulation, the Commission iitiated, on 21 August 2021, the mvestigation by
Commission Implementing Regulation (EU) 2023/1649¢%) (“the imitiating Regulation’)
and made imports of birch plywood consigned from Kazakhstan and Tiirkiye, whether
declared as oniginating in Kazakhstan and Tizkiye or not, subject to registration.

Comments on initiation

After imtiation, the Kazakh authorities provided a list of companies producing birch
plywood and requested that these compames were exempted from the scope of the
measures, since they exported birch plyweod preduced in Kazakhstan They submitted
that certificates of origin in Kazakhstan complied with international standards and as
well with all EU requirements and miles rezardmg the origin of the goods, and that this
was controlled by the Ministry of Trade and Integration. Thus, they requested the
Commission not to extend the anti-dumping duties to Kazakhstan since the companies
could not be involved in the circumvention of the measures.

The Commission recalled that the exemption requests (assessed in Section 4) were
considered in the light of Article 13 of the basic Regulation and that the certificates of
origin were not thus the only cnteria for the assessment.

Investigation period and reporting period

The investigation period covered the period from 1 January 2019 to 30 June 2023 (“the
investigation peried’” or ‘IP7). Data were collected for the mvestization peried to
investigate, inter alia, the alleged change in the pattern of trade following the
imposition of measures on the product comcemed, and the existence of a practice,
process of work for which there was insufficient due cause or economic justification
other than the imposition of the duty. More detailed data were collected for the period
from 1 July 2022 to 30 Jume 2023 (‘the reporting period’ or ‘EP") in order to
examine if imports were undermining the remedial effect of the measures in force in
terms of prices and'or quantifies and the existence of dumping_

Until 31 December 2021, the applicable TARIC code was 4412 33 00 10. Since 1 January 2022, it was
replaced by TARIC code 4412 33 10 10. Since 01 September 2022, it was replaced by CH code 4412
33100

Commizsion Implementing Fegulaton (EU]) 2023/1649 of 21 Augunst 2023 intiating an investgation
conceming possible circumvention of the ant-dumping messures mposed by Implementing Regulation
(ETN) 2021/1930 on imports of birch plywood originating in Fussia, by imports of birch plywood
consizned from Turkiye and Kazakhstan whether or not declared s= originating in Tazkiye and
Eazakhstan and making imports of birch plywood consigned from Tirkiye and Kazskhstan subject to
registration, L 207, 22.8.2023, 22 8 2023, p. T7.
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Investigation

The Commission officially informed the authorihes of Russia, Kazakhstan and
Tiitkiye, the known exporting producers in those countries, the Union industry and the
President of the EU-Tiitkiye Association Council of the inihiation of the investigation.

In addiion. the Commission asked the Mission of the Fepublic of Kazakhstan to the
European Union and the Permanent Delegation of Tixkiye to the Furopean Union to
provide it with the names and addresses of exporfing producers and/or reprasentative
associations that could be interested in participating in the investigation in addition to
the Turkish and Kazakh exporting producers, which had been identified in the request
by the applicant The Kazakh authorities provided a list of producers of birch
plywood, that the Commission contacted.

Exemption claims forms for the producers/exporters in Kazakhstan and Tiirkive and
questionnaires for importers in the Union were made available on DG TEADE's
website.

The followmg five companies in Kazakhstan submitted exemption claim forms:
- FavoritLLP

- QazFanCom LLP

- Semipalatinsk Wood Processmg LLP

- Sevemyi Fanemyl Kombinat TTP {*S5FK")

- VFPLLP

The followng four companies in Tiitkiye submitted exemption claim forms:

- Intur Construction Tourism and Forest

- Murat Sahin Orman Uriinleri

- Petek Kontrplak San ve Tic AS.

- Saglamlar Omman Tarim Unmleri San Ve. Tic. AS

In addition, the following unrelated importers submitted a questionnaire reply:
- Aschiero Wood Impert SPA

- FOREST TRAFIC

- CASTELLANA LEGNAMISNC

- IMOLALEGNO spa

- Orlimex CZ s1.0.

Interasted parties were given the oppormumty to make their views known in writing
and to regquest a hearing within the time limit set in the initiating Fegulation. All
parties were mformed that the non-submission of all relevant information or the
submission of imcomplete, false or misleading information might lead to the
application of Article 18 of the basic Regulation and to findings based on the facts
available. At the request of the companies, hearings with Favorit and SFE were held
on § February 2024 with the Commission services and subsequently on 14 Febmary
2024 with the Hearing Officer.
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FESULTS OF THE INVESTIGATION

Level of cooperation

As stated in recitals (16) to (17), five companies established in Kazakhstan and four
companies established Tirkiye provided exemption claim forms, and requested to be
exempfed from duties, if extended to Kazakhstan and Tiirkive.

However, two compamies in Kazakhstan (QazFanCom and VFP LPP). and three
companies in Tiarkiye (Murat Sahin Orman Urinleri, Petek Kontrplak San ve Tic A 5.
and Saglamlar Oman Tanm Unmlen San. Ve. Tic. AS) provided highly deficient
exemption claim forms. Therefore, by letter of 13 October 2023 to VEP LLP and the
three Turkish companies, and by letter of 17 November 2023 to QazFanCom, the
Commission informed these companies that it intended to apply facts available m
accordance with Article 18(1) of the basic Regulation, because these companies had
not provided, within the time limits provided for, the necessary information for the
Commission to determine whether they were or not invelved in the circumvention
practices (“Article 18 letter’). The companies were given the opportunity to comment.
The company QazFanCom submitted comments. No other company provided
comments.

In response to the Article 18 letter, QazFanCom submitted that. confrary to what was
mentioned m the Article 13 letter. 1t cooperated with the mwestigation since the
information 1t had submitted mvelved a big amont of work. It also considered that to
provide and translate the information into English was time consuming and that the
extension to deadlines to provide a reply was too short, given that the procedure lasted
nine months. The company also considered that the basic Fegulation did not provide

the maximum deadlme for extension of deadlines.

QazFanCom further submitted that, in its opimion, all the information that the
Commission asked to be provided was sensitive and, therefore. could not be provided.
At the same time, it alleged that the Commission leaked a confidential information and
violated Article 19 of the basic Regulation since 1ts trade parmers knew about the fact
that the exemption request submitted by QazFanCom would be rejected, already
before QazFanCom received the Arhcle 18 letter from the Commission.

The Commission recalled that the deadline of 37 days to provide the exemption clam
form was set out in Arhicle 3(2) of the imtiating Regulation and it was in line with a
general deadline of at least 30 days mentioned in Article 6(2) of the basic Regulation.
Extensions may be granted, due account being taken of the time limits of the
investigation, provided that the party shows due cause for such an extension in terms
of its particular circumstances. In the present case, the Commission granted an
extension of seven days which was the maxmmum it could give in view of the time
limits of the investigation. The Commission thus rejected the claim that more time to
provide the exemption claim form could be given in the present case.

The Commission further considered that detailed instructions on how to provide the
non-confidential version of the exemption claim form were provided to QazFanCom
together with the exemption claim form The nformation that was sent desenbed in
detail how data can be presented to ensure that confidentiality is respected but also
preserve the rights of defence of other interested parties. The Commission thus
rejected the claim that no imformation could be provided becanse of its confidential
nature.
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Furthermore, with regard to the claim om the alleged breach of confidentiality,
QazFanCom did not substantiate the claim; it did not point out to any information
published in the open file that would contain information about the status of the
exemption request of QJazFanCom prior to the Arficle 18 letter, Therefore the
Commussion rejected the clamm.

Based on the above, the Commission thus concluded that two companies in
Kazakhstan (QazFanCom and VEP LPP), and three companies in Tirkiye (Murat
Sahin Orman Uriinleri, Petek Kontrplak San ve Tic A.S. and Saglamlar Orman Tarim
Unmlen San. Ve. Tic. AS) failed to cooperate within the meaning of Article 18 of the
basic Regulation and consequently did not demonstrate that they are not engaged in
circumvention activities. Therefore, their exemption requests were rejected.

The Commission carmed out the venfication visits on the premises of the followmng
Compamnies:

- Favomnt LLP (Kazakhstan)

- Semipalatmsk Wood Processing L1P (Kazakhstan)

- Sevemyi Fanemyi Kombinat LTP (Kazakhstan)

- Imtur Construction Tourism and Forest (Tiirkiyve)

The Commission also analysed the mformation in the gquestionnaire replies of the
cooperating importers to crosscheck with the information collected dumng the
verification.

After the on-the spot venfications, the Commission decided to base the findmgs with
regard to the exemption requests of the Kazakh companies Favont L1.P, Semipalatinsk
Wood Processing LIP, and Severnyl Fanernyi Kombinat ITP on best facts available,
of which the companies were informed on respectively 22 January 2024, 26 January
2024, and 22 Janmary 2024, based on Article 18 of the basic Regulation. A detailed
analysis, as well as the assessment of the Twkish company Intur Construction
Tounsm and Forest is to be found in Section 4 below.

In view of the above’. the Commission considered that the cooperation in both
counfries was low, and that the findings for both countries had to be based on
Statisties.

(zeneral considerations

In accordance with Arncle 13(1) of the basic Begulation, the Commission must
analyse whether the following conditions are met:

- whether there was a change in the pattern of trade between Russia, Kazakhstan,
Tiitkiye and the Union,
- if this change stemmed from a practice. process or work for which there was

insufficient due cause or ecomomic justification other than the impesition of the
anb-dumping measures in force,

- if there 1z evidence of mjury or the remedial effects of the anti-dumping measures in
foree were being undermined m terms of the prnices and/or quantities of the product
under investigation, and

In the BP, Intmr Constoction Toursm snd Forest (the only cooperating company) exporied to the
Umion [2{0-3000] m3 which represented between [5-10] %s of the total imports from Turkiys
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- whether there 15 evidence of dumping in relation to the normal valnes previously
established for the product concemed.

In addition to the circumvention practices consisting in transhipment of plywood via
Eazakhstan and Tiirkiye, the Commission alse imvestigated whether the anti-dumping
measures were circumvented wvia practices involving assembly [/ completion
operations. It considered that practices such as producing birch plywoed from Fussian
inputs (birch logs and veneer) constituted assembly or completion operations within
the meaning of Article 13(2). The Commission therefore specifically analysed the
criteria set out in Article 13(2), m particular:

- whether the assembly/completion operation started or substantially increased sinee,
of just prior to, the initiation of the anti-dumping mvestigation and whether the parts
concerned are from the country subject to measures, and

- whether the parts constitute 60 % or more of the total value of the parts of the
assembled product and whether the value added to the parts brought in, dunng the
assembly or completion operation, was greater than 25 % of the manufacturing
costs.

Change in the pattern of trade
Change in the patiern of rade between the Union, Russia, and Tiirkiye
Table 1 shows the development of mports of birch plywood mnto the Union m the IP:
Table 1

Imports of birch plywood from Russia, Kazakhstan and Tiirkive into the Union (m3)

2019 2020 2021 2022 EP

Russia 809267 [ 763783 | 950000 | 503140 | 513098

Index (base=201%) 100 94 119 62 &

Market share 44.2% 41.7% 52.4% 31.8% 42%

Kazakhstan 0 0 0 20225 97 068

Index (base=2022) 100 332

Market share 0 0 a 1.8% 7.9%

Tiirkive 4004 3001 1 536 15 619 33 832

Index (basa=2019) 100 73 38 381 826

Market share 0.2% 02% 0.1% 1.0% 2.8%

(35)

(36)

(37

Source: Comexi, complamant s estimares for EU sales

Table 1 shows that m 2022 after imposition of the anti-dumping duties on imports of
birch plywood from Russia in November 2021, the imports from Fussia to the Union
decreased by almost 40 %, compared to 2019, the peniod before the start of the original
investigation. In the BP, the imports further decreased by 94 % compared to 2019.

In 2019, 2020 and n 2021, there were no imperts to the Union of birch plywood from
Kazakhstan. The imports to the Union only started im April 2022, after the mposition
of the anti-dumping duties on Fussia in November 2021 In the P, the imports more
than tripled compared to 2022 and achieved over 97 thousand m3.

In 2019, imports from Tirkiye were only around 4 000 m3. Between 2019 and 2021,
the volume of imports decreased by more than 60 %. In 2022, after the imposition of
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anti-dumping duties on Fussia in November 2021, the imports increased almost four
times compared to 2019, and, in the BP, more than eight imes.

2.3.2.  The change of the pattern of rade berween Russia and Kazakhstan

(38) Table 2 shows the development of imports of birch plywoeod, logs and veneer from
Fussia to Kazakhstan in the [P (m3):

Table 2
19 2020 2021 1022 RP
Birch plywood 0 0 171277 1258454
Index 100 735
Logs 0 0 11 120 27 202
Index 100 243
Veneer a 0 4 480 16 686
Index 100 in
Source: Global Trade Atlas

(39) Table 2 shows that imports from Russia to Kazakhstan of birch plywood, and of logs
and veneer (main input materials to produce birch plywood) only started mm 2022,

(40} In the RP, mports of birch plywood increased more than seven times. Between 2022
and the RP. also the imports of logs and veneer mcreased considerably, in case of
veneer almost four times.

223, The change of the patiern of trade between Russia and Tiirkiye

(41} Table 3 shows the development of imports of birch plywood. logs and veneer from
Fussia to Tarkiye in the IP (m3):

Table 3
1019 2020 w21 2022 RP
Birch plywood 14 749 21 600 21 620 60 231 120 073
Index 100 145 147 408 814
Logs 1752 2012
Index 100 115
Veneer 10 462 23 260 40 096 71672 109 977
Index 100 222 383 683 1051
Source: Global Trade Atlas
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(42)

(43)

234
(44)

(43)

(46)

47

(48)

(49)

Table 3 shows that birch plywood started to be imported from Fussia to Tiirkiye
already n 2019, but in relatively low quantities. Between 2021 m 2022, the imports
tripled. The most significant increase tock place between 2022 and the RP, when the
imports doubled and achieved more than 120 thousand m3. In terms of volume,
compared te 2021 (the period before the imposition of the measures), the imports of
plywood increased six times.

In parallel, compared to 2019, imperts of logs and veneer also increased. While for
logs thers was no increase between 2021 and the EP, the imports of veneer increased
more than 10 times between 2019 and the EP. In the EP, imports of veneer increased
by 2.5 times compared to 2021.

Conclusion

The above evelution of imports from Bussia. Kazakhstan and Tiirkiye clearly shows a
change m the pattern of trade after the measures on imports of birch plywood were
imposed. While the imports from Fussia almost disappeared, imports from both
Kazakhstan and Tirkive considerably increased. At the same time, trade flows of birch
phyweod, logs and veneer between Russia and Kazakhstan and Russia and Tirkiye
substantially mereased.

The Commission thus concluded that decrease of Russian imports, the parallel
increase on mmports from Kazakhstan and Tirkiye, constitute a change of pattem of
trade between the above-mentioned countries within the meaning of Article 13(1) of
the basic Regulation.

Nature of the circumvention practices
Article 13(1) of the basic Regulation requires that the change m the pattern of trade

stems from a practice, process or work for which there 15 insufficient due cause or
economic justification other than the imposition of the duty. The practice, process of
work includes, inter alia, the consignment of the product subject to the existing
measures via third countries, and the assembly of parts/completion operations m a
third country in accordance with Article 13(2) of the basic Regulation.

As concluded in Section 2.1.4 above, because of the low cooperation, findings in
respect of the existence and nature of the circumventing practices had to be based on
facts available pursuant to Article 12 of the basic Regulation.

The evidence in the request and confiomed by the Commission dumng the
investigation, showed that birch plywood produced in Russia was exported to Tirkiye
of Kazakhstan. An intermediary party in Tirkiye or Kazakhstan re-exported birch
plyweod to the Union either as a stand-alone batch or by mixing it with locally
produced plywood of birch or other wood species. In addition, some of the companies
both in Kazakhstan and Tirkiye circumvented the anti-dumping measures on birch
plywood from Russia, by producing birch plywood out of inputs from Russia which,
within the meaning of the conditions of Article 13(2) of the basic Regulation, was
found to constitute an assembly / completion operation (see Section 2.7 below) &

Furthermore, the volume of imports into the Union from both Tiitkive and Kazakhstan
in the RP exceeded the production in both countries, estimated in the RP to be about
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(50)

(51

(]
N

(52)

(53)

(54)

(33)

17 to 20 thousand m3, and around 69 thousand m3 respectively’. These imports could
thus not be entirely constitated of birch phywood of Kazakh or Turkish origin®.

Transhipment practices of Russian plywood m the RP through Tirkiye and
Kazakhstan were further evidenced by numerous emails and pnces offers by importers
and traders®. The information submitted by the cooperating importers also proved that
plywood from Fussia was sold on the Union market. and that the sales were done via a
chain of numerous traders'?,

In Kazakhstan circumvention practices were facilitated by the geographical proximity
to Fussia, and the fact that companies had links to Russian producers of birch plywood
or of the input matenals. In addition, Kazakh certificates of origin were, according to
two exporting producers, traded and misused for the plywood of Russian onigin

Insufficient due cause or economic justification

In addition to the increased transpoert costs linked to ranshipment of birch plyweod
through Kazakhstan and Tiirkiye, imports of birch plywood from Fussia into Tiirkiye
in the BP were subject to the conventional customs duty of 7 % and, since 2018, to an
additional 20 % duty rate. Therefore, transhipping plywood through the two countries
involved additional costs, and no economic justification for the change of the pattem
of trade and the practices was found to exist.

Both Favont and SFE considered that the Commission did mot establish that the
circumvention stems from a practice, process or work for which there is insufficient
due cause or econoemic justification other than the imposition of the duty, and it argued
that imports from Kazakhstan started amiving into the Union only following
imposition of sanctions on Pussian plywood which is the only cause or ecomomic
justification for the increased imports'’.

The Commission considered that the sanctions were imposed less than § months after
the imposition of the anti-dumping duties and that the start of the change in the pattern
of trade could already be observed before the sanctions were mmposed. Imports from
Kazakhstan (and Turkiye) started before the sanctions were imposed. In addition, the
investigation revealed that SFK set up a related importer in the Union in Apnl 2022
just after the imposition of the anti-dumping duties, and before the sanctions entered
into force (10 July 2022).

The Commission thus concloded that there was no other due cause or an economic
justification of the consignment of birch plywood via Kazakhstan and Tinkiye, other
than the circomvention of the duties.

The production in Tirkiyve was estimated based co the estimated production capacity (parazraph 32 of
the request). The producton was thus hkely to be lower. The production in Eazakhstan was based oo
the questionnaire replies of Kazakh producers and information in the request (paragraph §7).

Agcording to the information provided m the request, im Tiokiye there is no production of a wide
density of birch species used to produce birch plywood, and the birch ecosystem in Tarkiye is not of
high productwity.

Apnexes 16 o 24 to the request.

Open questionnaire replies of Importers.

The prohibition of importaton of Chapter 44 products (mcluding birch plywood) from Fussia enterad
inte force on 10 July 2022 (hitps://eur-lex europa ew'eli ez 2022/57 6 aj).
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1.6.
(36)

(57

(38)

1.

(39)

(60)

(61)

(62)

(63)

(64)

Start or substantial increase of practices defined in Article 13(2)

Article 13(2) of the basic Regulation requires the assembly/completion operation to
have started or substantially increased since, or just prior to, the mitiation of the anti-
dumping mvestigation, while the parts concemed are from the country subject to anti-
dumping measures.

In view of the low cooperation in both countries, the Commission based its findings
about the start or substantial increase of the practices identified as assembly or
completion operation. based on best facts available within the meaning of Article 18 of
the basic Regulation.

The statistical data, as summarized in Section 2.3 above clearly showed that the
assembly and completion operations and subsequent imports into the Union started
after the imposition of the anti-dumping duties in November 2021, Therefore, the
Commission concluded that the assembly operation started after the imposition of the
anti-dumping duties.

Value of parts and value added

Article 13(2)(b) of the basic Regulation states that, as far as assembly operations are
concemed, another condition to establish circumvention is that the parts (from
Kazakhstan and Tirkiye, in this case) constitute 60 % or more of the total value of the
parts of the assembled product and that the added value of the parts brought m dunng
the assembly or completion operation, is less than 235 % of the manufacturing cost.

Some Kazakh and Turkish producers bought in the RP the main input matenials from
Bussia (birch logs, or birch veneer produced from logs, and resin}. As logs. veneer and
resin constitute 100% of the mput material, value of the input material (parts brought
1n) excesded the 60% threshold.

This was confirmed by the findings on the cooperating Turkish producer, producing
birch plywood from Fussian veneer (for details, see Section 4 below). The findings for
this company further showed that the value added was below the 25 % threshold set by
Artiele 13(2)(b) of the basic Fegulation. It was therefore concluded that the second
criterion set out in Article 13(2)(b) of the basic Regulation was also met.

SFK argued that the present mvestizgation was only imitiated on the basis of allegedly
sufficient evidence regarding the transhipment of Fussian ongin plywood but there
was no evidence in the file that would with regard to change in the pattemn of trade
stem from an assembly or completion operation. SFK considered that the Commission
had no choice but to rely on SFK’s data as facts available, which in its view
demonstrated that the value added was sigmificantly above 253% of the total costs of
manufacturing.

The Commission considered that, as set out in the initiabing Regulation (Section D), it
could also investizate other circumvention practices, should they be identified during
the investigation. In this case, and as mentioned m Section 2.2 above, the Commission
also investigated assembly / completion operations and concluded that the measures
on imports from Pussia were, amongst others, circumvented by assembly or
completion operations both in Kazakhstan and i Tirkiye.

Undermining of the remedial effect of the anti-dumping dutv

In accordance with Article 13(1) of the basic Regulation, the Commission examined
whether the imports of the product under investigation, both in terms of quantities and
prices, undermined the remedial effects of the measures cumrently in force.
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(66)

(67)
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2.9.
(69)

(70)

)

()

73)

4

13)

Regarding quantities, the market share of the imports from Kazakhstan represented
around 7.9% of the Union consumption during the BP while there were no imports in
the original investization period'®. For Tiirkive, the market share increased from 0.2%
m the ongmal investigation penod to 2.2% m the RP. The Commission considered
that the volume of imports was sigmficant.

Pegarding prices, the Commission compared the average non-injurious price as
established in the criginal investigation. adjusted for cost increase between the original
mvestigation period and the BP, with the weighted average export CIF prces
determined on the basis of the information prowvided im Eurostat statistics, duly
adjusted to mmclude conventional customs duties (7% for Kazakhstan and none for
Tiirkiye) and post clearance costs, estimated at 5% This price comparison showed
the existence of underselling of 66.4% for Kazakhstan and of 18.9% for Tiirkiye.

The Commssion also compared the prices of imports as established above with the
prices of the Union industry. This price comparison showed undercutting of 36,7% for
Kazakhstan, and of 14,6% for Tﬂ::ki‘_l;e”.

The Commission concluded that m the BP the existing measures were undermimed i
terms of quantities and prices by the imports from Kazakhstan and Tirkiye.

Evidence of dumping
In accordance with Artcle 13(1) of the basic Regulation, the Commussion alse
examined whether there was evidence of dumping in relation to the normal values
previously established for the like product.
To this end export prices were determined based on data m Eurostat and brought ex
works and compared to the nommal values established durmg the original mvestigation,
duly adjusted for inflation.
The comparison of normal values previously established for the like product and
export prices showed evidence of dumping for imports from both Kazakhstan and
Tiirkiye.

MEASURES

Based on the above findings, the Commmssion concluded that the anti-dumpmg
measures imposed on imports of plywood originating in PFussia are being
circumvented by imports of the product under imvestigation consigned from
Kazakhstan and Tirkive.

Therefore. m accordance with Article 13(1) of the basic Regulation, the anti-dumping
measures in force should be extended to imports of the product under investigation.

Pursuant to Article 13(1}, second paragraph of the basic Regulation, the measure to be
extended should be the one established in Arficle 1(2) of Implementing Begulation
(ELT) 2021/1930 for “all other companies’, which 15 a defimtive anti-dumpimg duty of
15,8 % applicable to the net, free-at-Union-frontier price, before customs duty.

Pursuant to Article 13(3) of the basic Regulation, which provide that any extended
measure should apply to imports that entered the Union under registration imposed by

EN

The consumption was estzblished based on total EU sales estimates and imports m the IP.
Annex 26 of the request.
The Union prices are based on mformation from the request (anmex 26).
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the initiating Regulation, duties are to be collected on those registered imports of the
product under investigation.

Both Favont and SFK requested that any Begulation extending the duties should
specifically mention that any facts of circumvention as established in the framework of
this mwvestigation should not be understood or suggest any finding of circumvention
within the meaning of EU restricive measures in view of Fussia’s invasion of
Ukraine.

The Commission confirmed that the legal basis for the mwvestization was the basie
Fepgulation, in particular Article 13 thereof, and that the findings detailed m this

regulation related to circumvention of the anti-dumping duties imposed on imports of
birch plywood from Fussia in November 2021.

REQUESTS FOR EXEMPTION

As mentioned in Section 1.7 above, the Commission assessed exemption requests of
the exporting producers in Kazakhstan and in Tirkive.

Kazakhstan
Findings with regard fo Favorit

At the venfication wisit at the premises of Favont and its related companies. the
Commission services found that the accounting records of Faverit were not reliable
since their veracity could not be confirmed by any independently audited document.
As a result, the Commission could not reliably establish the scope of the business of
Favont agamst any official document, also m the absence of independently audited
finameial statements. The accounting records did not allow the Commission to reliably
establish the total purchases of input materials, the total purchases of the fimished
product, the total production and total sales volumes All of this information is
necessary in order to assess an application for an exemption under Article 13(4) of the
basic Regulation. The mformation which could not be venfied concemed a major part
of the purchases of the input matenmal and of the prodoct concemed. mecluding
quantities and values of purchases and resales of Russian birch plywood and veneer, as
well as information related to costs and sales. Consequently, the Commission could
not establish and confirm the completeness of the data conceming the volume and
source of the birch plywood exported to the Union and therefore, to confirm whether
all tirch plywood purchased by Favont im Russia was resold exclusively on the
domestic market, as claimed by Favomnt.

The Commission then analysed whether it was possible to use some of the information
of Favont, based on Article 18(3) of the basic Regulation. Article 18(3) of the basic
Eegulation provides that, where the mformation submitted by an interested party 1s not
ideal in all respects, it should nevertheless not be disregarded, provided that any
deficiencies are not such as to cause undue difficulty in amiving at a reasonably
accurate finding and that the information is appropriately submitted in good time and
1s venfiable and that the party has acted to the best of 1ts ability. Pursuant to settled
case-law, it 15 evident from the wording of that provision that the four conditions are to
be applied cumulatively. Accordingly, if just one of them is not satisfied, that
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(81)

(82)

(83)

(84)

(85)

provision cannot be applied and the information in guestion cannot be taken into
account (%),

In the case at hand. the Commission considered that the entirety of the information
submitted by Favort could not be considered as verifiable. In the absence of reliable
accounfing. the volume and source of the plywood sold by Faverit on the Union
market could not be reliably established. Therefore, using only partally the
information submitted by Favornt did not allow amving at a reasomably accurate
finding on whether Favorit was not reselling the birch plywood it purchased m Russia
to the Union market.

The Commission considered as well other factors, such as the absence of separate
warehouses, or at least clearly distinguished spaces andfor labelling of the finished
product, for own-produced and purchased birch plywood. and the fact that birch
plywood destined for the domestic market did not have labels at all, and the absence of
verifiable records on stock movement in its warehouses. The company purchased most
of the Russian birch plywood through domestic traders and therefore, its volume could
not be reliably established since these purchases were not recorded in any official
document. Fesales were done through three traders. two in Kazakhstan and one
outside Kazakhstan The trader outside Kazakhstan which resold the birch plywood 1t
purchased from Favorit to the Union did allegedly not have audited accounts and
therefore, the information on the volumes and specificities of the resold products could
not be venfied against any official document Because of the combination of all these
factors. the Commission considered that all the information provided by Favont had to
be rejected.

On this basis, the Commission services informed Favorit of their intention to apply
Article 18(1} of the basic Regulation, and make its findings based on “facts available
used for the country as a whole, summarised in Section 2.

Favornt disagreed with these findings. It considered that there was no basis to apply
either Article 13(1) or Article 18(3) of the basic Regulation, since it fully cooperated
with the investization and since it provided all the necessary data that the Commission
requested, and it successfully demonstrated that 1t did not tranship Eunssian origin birch
plywood to the Union.

Favorit argued that it was a genuine producer and that the company invested a lot of
efforts in prepaning the questionnaire reply. which was complicated by the fact that it
did not have financial statements, and because its accounting system had lmitations.
Favont further pointed to the fact it was not required under Kazakh legislation to have
financial statements and that the Commission was aware of the difficulties Favorit had
regarding its accounting, and that it nevertheless proceeded with the investigation and
conducted the on-the spot venification. Favorit argued that. when analysing the data,
the Commission should apply an objective standard of establishing a reliability of the
accounting mmformation. and it refemred to Article 13 of the WTO Anfidumping
Apreement that provides that a special regard mmst be given to developing country
WTO members. and therefore that the Commission cannot apply IFRS or other global
standards. It referred to a case of an Algenan producer for which the Commission
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See judgment of 19 March 2015, Ciy Cycle Industries v Council T 41313, oot publishad,
EU-T:2015:164, paragraph 120 and the case-law cited.
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(86)

(87)

(88)

(89)

(00

applied this Arficle due to the fact it did not have accounting records for half of the
investigation period®.

The Commission did not question the fact that Favont also produced its own birch
plywood, but the application of Arficle 18 was based on a combination of factors, as
detailed above in recitals (79) to (83). The purpose of the on-the-spot verification was
not only to look into the reliability of the accounting data, but alse to venfy other
imnformation that could only be venfied on the spot. such as. among others. an
existence of a genume production, stock of the mput matenial records that may only
exist on paper form, physical location of the stock of birch plywood, and separation
between the own production and birch plyweod purchased in Fussia. The Commission
further stressed that the fact that the venfication visit took place did not mean that data
were to be accepted. The Commission thus disagreed that the fact that data were not
rejected from the start meant that the Commission had to accept these data

The Commission further noted that it did not require companies to provide financial
statements if these did not exist and when national legislation did not require to
prepare these, mor did it require that the information which was to be prowvided
complied with IFES or other accounting standards. in simations where it was not
required by national legislation of the country in question. Therefore, the reason for
the application of Article 18 was not the non-compliance of the accounting of Favornt
with accounting standards. but rather the fact that the accounting records kept by
Favont were unreliable and made 1t impossible to venfy the veracity of mformation
that Favorit submitted with its request for an exemption As a result, Favorit could not
demonstrate that it was not invelved in circumvention practices.

Without prejudice to the principle that the legality of anti-dumping measures should be
assessed by reference to the applicable law. and not by reference to the alleged past
admimstrative practice, the Commission further noted that m the case of the Algerian
producer, it decided ‘fo use daia from the company where it was considered fo be
sufficiently reliable, and in so far as it did not materially affect the outcome’ (*7). The
conclusion for data of Favorit was contrary to the situation of the Algerian producer —
the Commussion did not consider the data of Favont for any part of the investigation
period as sufficiently reliable, and their veracity had a direct impact on the outcome.
Therefore, the Commission found the argument of Favorit unsubstantiated.

Favont also considered that the Article 12 letter did not specify what exactly trggered
the application of Article 18(1) and 12(3) of the basic Regulation. It argued that it
provided all the requested information, and therefore, that Article 18(1) did not apply.
Also, it considered that the Commission could not apply Article 13(3) of the basic
Eegulation only because Favort's data was not ideal in all respects. Finally, the
Commission was wrong to the extent that Article 12(1) applied becanse conditions of
Article 18(3) were not fulfilled. It considered that Arficle 18(1) and 18(3} address
different situations and their application is not contingent one on another.

Furthermore, Favorit argued that the Commission’s intent to disregard Favorit's data
In ifs entirety is manifestly confrary to paragraph 3 of Annex IT to the WTO Anti-

Commission Regmlation (EC) Mo 617/2000 of 16 March 2000 imposing provisional anti-dumping
duties on imports of solutiens of ures and ammoenium nitrate originating in Algeria, Belamus, Lithusnia,
FEnssia and Ukraine and accepting, on = provisional basis, an undertaking offered by an exporing
producer m Algeria, OJL 75, 24.3. 2000, p_ 3, rec. 10.

Commission Regulation (EC) Mo 617/ 2000, recital (10).
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(93)

(84)

Dumping Agreement. It referred to the report of Appellate Body in US — Hoi-Rolled
Steel which specified that according to paragraph 3 of Annex IL investigating
authorities are directed to use information if three conditions are satisfied, namely that
such information is venfiable, appropnately submitted so that it can be used in the
investigation without undue difficulties. and 15 supplied in a timely fashion. It follows
that if these conditions are met, investigating authorities are not entitled to reject
information submitted, when making a determination. Favert argued that these
conditions were met in this case since the Commission verified several documents that
pointed to the absence of circumvention. Because the Commission asked to reconcile
information to the trial balance and Favorit and its related companies did that. 1t was
obliged to take such information into account, before resorting to any facts available.

The Commission reiterated that the reasons to apply Article 18 of the basic Regulation
were detailed i Article 18 letter. In addition, the information collected dunng the
venfication visit was mentioned m the mission report shared with the company after
the verification visit. As the information provided was clearly not verifiable, as
detailed in recitals (79) to (83) above, the Commission concluded that the conditions
to use Article 18(3) were not fulfilled”® and the Commission based its findings solely
on Article 18(1) of the basic Regulation, not on both articles (Article 18(1) and 18{3}).
as alleged by Favont.

Favort further argued that it sufficiently demonstrated that it was not engaged i
circumvention, which the Commission could have verified All the information
matched to the company’s ERP system®®. which could not be, in Favert's view,
changed retroactively. It further considered that the Commission could also visually
confirm that what was loaded for the Union market was the same as what was seen in
the company’s warehouse in Uralsk.

The Commission considered that information submitted by parties mmst be venfiable,
reliable and therefore usable, and presented in a way that it can be checked against
audited books and records of the company submitting it, or any other official
documents. However, in case of Favort it was found that the information was
unvenfiable unreliable. and ummsable and it could not be proven to be accurate. The
Commission thus disagreed that Favorit demonstrated that it was not inveolved in the
circumvention practices and namely in that it was not reselling Russian birch plywood
to the Umion_

The Commission further noted that the quantity of Fussian birch plywood, purchased
by Favont, was significant and represented [10-40] %z of its sales and was close to the
quantity that Favont exported to the Union However, as explained above, the absence
of reliable and verifiable accounts recording the resales did net allow the Commission
to confirm neither the quantities nor the destination of Fussian birch plywoed. Favornt

Feport of the Appellate Body, United States - Ant-Dumping Measures oo Certain Hot-Rolled Steel
Products from Japan, WTI/D5184/AB/F., paragraph &0

The Commission looked if deffciencies were not such az fo cause undue difffculty i arriving af a
reasonably accuraie findmg whether the mformation was appropriately submitted m good rme and waz
ver{fiable, and [ the party acred te the besr gf iz ability. Accordingly, if just one of them is mot
satisfied, that provision cannot be applied and the information n gquestion cannot be taken mio account
(oee judgment qf 19 March 1015, Ciy Cycle Industries v Council, T 413/13, mor publizhed,
EU:T:2013:164, paragraph 120 and the case-law cited).

EFRP stands for Enterprise Fesource Planning and it is a sofiware recording tusiness activides of a
COMmpany.
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resold the plywood through traders in Kazakhstan and a trader outside Kazakhstan for
which Favornt claimed that officially audited accounts were not required. As explaimed
durng the verification visit, these sales channels through traders made it possible for
Favont to export to the Umon. Likewise, purchases of Bussian inputs to produce
plywood and sales of plywood when done via traders could not be venfied against any
official or independently audited document.

The records in the accounts of Favont were therefore not complete and could not be
venfied The Commission also noted that the argument that the ERP system could not
be retroactively changed was not based on any concrete evidence but was rather a
statement of the company that conld not be venfied. In any event, the Commission
was not able to venfy that what was in the ERP system concemed the totality of the
transactions of Favornt.

Furthermore, the Commission moted that no records or other evidence allowed to
confirm, at the visit of the warehouse in Zubovsk, at the company’s premises and in
the warehouse in Uralsk, that birch plywood destined for the Union and birch plywood
destined for the domestic market was kept separately. At the time of the wvisit, very
little stock was kept, and only some of it was labelled Neither in Zubowvsk, nor i the
warehouse in Uralsk the company could show records for stock movements tracing the
origin and destination of the birch plyweood. To the contrary, in Zubovsk, it was
argued that the (only) employee working at the warehouse had the knowledge of the
birch plywood to be loaded. therefore no records or labelling on the birch plywood
ready to be sold was needed. In Uralsk, even though the warehouse was shared with
other companies, no records were allegedly kept either The Commission thus
disagreed with the argument of Favont that the fact that packages labelled as being for
the Union were similar to those the Commission could see at the warehouse in Uralsk
constitated evidence that the plywood sold to the Union market was produced by
Favont. To the contrary, since allegedly no records were kept in either warehouse, and
there was not a separate space for the production of Favorit and Fussian plywood, the
company could not show that what was exported to the Union was solely its own
production.

Favont further argued that it had only one set of accounts that is issued for all the
purposes, including for the tax accounting. It argued that all the purchases were
recorded in Favorit's accounting system and reported in the tax accounting.
Furthermore, Favont argued that the deficiencies m its accounting related to the
reliability and venfiability of the data were mrelevant to assess its exemption request.
Favorit argued that according to the Court of Justice in Maxcom™, exemption requests
should be granted if they are supported by evidence and if such evidence demonstrates
that exporters submitting a request have not engaged in circumvention practices. It
argued that the Court of Justice did not limit the notion of evidence to be submitted n
order to meet the relevant legal standard to a specific type. In particular, there was not
a requirement in its view for the applicants to have financial statements, audited
financial statements, “official accounts™, and that any evidence in principle would
suffice.

The Commission disagreed that only one set of accoumts was kept To the contrary,
Favorit’s accounts used for tax accounting were not complete. Since the accounts

EN

Todgment of the Court (Fourth Chamber) of 26 Tanuary 2017, Joined Cases C-247715 P, C-233/15 P and
C-159/15 P, paragraph 58.
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should nommally include purchases and resales of Russian birch plywood, the
Commussion disagreed that their rehability was mrelevant to assess its exemption
request. The Commission recalled that its conclusion to apply Article 13 was based on
a number of factors, detailed in recitals (79) to (83) and not on one piece of a specific
evidence. It thus rejected the claim that the deficiencies mn itz accounting were
imrelevant.

Favort also argued that the questionnaire and pre-verification letter required to make
all reconciliations to the mal balance and to electronic records, which Favont did. Tt
considered that the Commission failed to "specify in defail” that Favorit was supposed
m addition to tie the data to some “official accounis™ It also argued that the
Commussion also failed to articulate the way that mformation was to be stuctured. In
its view, the Commission thus failed to take account of genuine difficulties that
Favorit had experienced (such as lack of financial statements) and that it had made
known to the Commission. In its view. the Commission could not then fanlt Favorit
for its alleged lack of cooperation.

The Commission disagreed. It specified in detail the information it required and the
way that information should be structured in the questionnaire. It was also in line with
its standard practice to verify the veracity of the information by crosschecking it with,
among others. official accounts. tax declarations, or records kept in factory. However,
Favont could not provide the reconeciliation with any official or independently andited
documents. The Commission also reiterated that the reason to apply Article 18 was not
that Favorit refused to provide any requested information, but rather due to the facts
explained in detail in recitals (72) to (83). The Commission thus rejected the claim.

Favort argued that dunng the venfication visit, it made a reconciliation of the revenue
in its tax accounting module to revenue in VAT declarations and that it also reconciled
revenue to the management and tax accounting moedule. This reconciliation showed
that both sets of data came from the same accounts and were thus reliable, accurate
and venfiable The Article 13 letter was thus manifestly wrong and unreasoned by
alleging that there was any issue regarding the reconciliation and was also contrary to
paragraph 1 of Annex IT to the WTO Anti-Dumping Agreement.

The Commnission noted that only part of the accounts reconciled to official documents
which could not thus constitute evidence that the company reported all the rest of the
information comectly. The Commission thus disagreed that because part of the
operation matched the official accounts, data had to be accepted. As explained above,
the fact that all data could not be reconciled put in question all the information Favorit
submitted. It thus rejected the clamm

Favorit further argued that the Article 18 letter did not explain which facts available it
intended to apply and whether such facts available were based on Favont's data or
anything else. Nothing on the record pointed to mwolvement of Favort m
transhipment or other circumvention practices. Even if Article 18(1) applied, the only
facts reasonably replacing the missing information would be the data that Favont has
provided. An extrapolation of country-wide circumvention findings to Favort was in
its view unreasonable as such selection of facts would clearly aim at punishing a non-
cooperating party, which was not the case of Favomnt.

Favorit also considered that any attempt to draw adverse inferences from the alleged
non-cooperation was illegal under Article 6.8 of the Apti-Dumping Agreement. It
argued that in line with the mling n Mexico-Anti-dumping Measures on Rice, and
Panel Report, China-GOES. the Commission must find *hest information available’
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which has to be not simply comect or useful per se but “the most fiiting’ or ‘most
appropriate”’, and that the non-cooperation does not justfy the drawing of adverse
consequences’.

The Commission reiterated that the data of Favont could not be used as a basis for its
findings. As explained above, the data supplied by the company was unverifiable and
as such it could not be used even under Arficle 18(3) of the basic Regulation As
confirmed by the Court of Justice, it is for each individual producer-exporter to show
that its particular situation justifies an exemption pursuant to Article 13(4) of the basic
Regulation™ Accordingly, the Commission concluded that Favorit had not
demonstrated that it was a gennine producer not engaged in circumvention activities.
In those circumstances, in line with its past practice, the Commission had no choice
but to base itself on country-wide circumvention findings. Also, Article 18(6) of the
basic Regulation provides that when a party has failed to cooperate partially or
entirely. the result “may be less favourable ... than if it had cooperated”. Accordingly.
the fact that the application on Favont of the country-wide findings were to be less
favourable for Favont did not aim at punishing Favorit but was the only option and the
consequence of the fact that its data could not be used.

Favort further argued that it provided the profit and loss statement of the traders in
Kazakhstan through which it exported and therefore, the Commission could camy out
a full venfication and reconciliation. Alse. it argued that these traders had ne
obligation to provide audited accounts. Favernt also submitted that the Commission
was wrong when it considered that 1t did not provide a profit and loss statement of the
trader in the UAE. It also repeated that the trader outside Kazakhstan was not required
to have audited accounts.

The Commission noted that profit and loss statements of the traders only reflected part
of the busimess of Favont and therefore, did not constitute evidence that all data
provided by Favont were comect. Similarly, the accounts of the trader outside
Kazakhstan only captured part of the sales of Favorit and could not be used to
establish the veracity of accounts of Favorit. It thus rejected the claim.

Favont further arpued that based on consistent Commission’s practice, nom-
cooperation with the anti-circumvention did not automatically lead to either the
finding of circumvention by default or to the total disregard of the data submitted. It
referred to the investigation relating to Glass Fiber Fabric from Morocco in which a
producer was found non cooperating based om seven issues, but the Commission
accepted 1ts data®®, and an investigation on Coumarin from India™, where a company
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Beport of the Appellate Body, Mexico — Aoti-Dumping Messures oo Rice, WT/D5I95/ARBR,
paragraph 289, and Panel Feport, China — GOES, WI/D5414/F, paragraph 7.302.

Ses for instance of 26 Jamuoary 2017, Maxcom v Ohim Howr Indonesia, C-247/15 P, C-253/15 P and
C-259/15 P, EU-C:2017:81, para. 59

Commission Implementing Regulaton (EU) 2022302 of 24 Febmary 2022 extending the definitive
ant-dumping duty imposed by Implementimg Fegulaton (EL) 20200492, as amended by Implementing
Fepulation (EU) 2020/776, on imports of certain woven and'or sutched glass fibre fabnics ("GFF)
onigmating m the People’s Republic of China (*the PRC”) to imports of GFF consigned from Morocco,
whether declared as orizinating in Morocco or not and terminating the investipation CoDCerming
possible circumvention of the ant-domping measures mmposed by Implementing Regulation (EU)
2020/492 on imports of GFF originating in Egypt by imports of GFF consizned from Morecco, whether
declared 2= oniginating in Morocoo or not, OT L 46, 25.2. 2022, p. 49.

Council Begulation (EC) Wo 2272204 of 22 December 2004 extending the definitive anti-dumpins
duty imposed by Regulation (EC) No T69/2002 on mmports of coumanin onginating in the People's
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misled the Commission with regard to its affiliation to its trading companies but where
no Article 18 of the basic Fegulation was applied. Therefore, it considered that the
intention of the Commission to apply facts available and its intention to reject its data
was a violation of the principle of non-discrimunation that obliges to treat similar
situations in the same mamner. Favorit further argued that its simation was similar to
that at issue in the Maxcom judgement, and therefore, no findings of circumvention by
Favont could be found by reference to the country wide circumvention. Favorit
considered that it provided evidence that it did not circumvent and that therefore, the
Commission could not apply the country-wide findings to its situation.

The Commission noted that findings are made on a case-by-case basis, and i this
case, as extensively explained above, due consideration was given as to whether the
entire data set could not be used or only a specific information, as to whether the
missmg mformation had a substantial impact on the outcome of the mvestgation. and
as to whether without the information the Commission could amive to a reasonable
finding. Furthermore, the facts of the cases mentioned by Favorit were completely
different in many respects. In particular, in the other cases the business model of the
concerned companies was different and there was no issue with the absence of audited
financial statements. Therefore, the Commission did not agree that because the data
were not entirely rejected in the above cases, the same approach had to be taken at the
case at hand. It thus found the claim unsubstantiated. Also, the Commission disagreed
that there was verified evidence that Favemt did not circumvent — the absence of
reliable and verifiable data did not allow the company to demonstrate the absence of
circumvention practices.

Based on the above, the Commission concluded that findings on Favornit had fo be
based on facts available in the sense of Article 18 of the basic Fegulation and that
Favornt did not demonstrate that it was a producer not engaged In circumvention
activities In the sense of Article 13(4) of the basic Fegulaton. The Commission
therefore rejected its exemption request.

Findings with regard ro Semipalatinsk

In the guestionnaire reply Semipalatinsk reported all pressed wood input material to be
non-Fussian. However, dunng the venification visit the Commission discovered that
the pressed wood from one supplier was from Fussia while for the purchases made
from Semipalatinsk’s biggest supplier the origin could not be established. This
information was necessary to establish, based on Article 13 of the basic Regulation,
what i3 the percentage that the Pussian ongin input materal constifuted in the
production of birch plywood and thus necessary to assess the application for
exempiion.

In addition, labour costs for the caleulation of the added value as required by Article
13 of the basic Fegulation could not be established by the Commission services

because Semipalatinsk did not include all employees im the table on cost of
manufacturing as they were paid in cash i.e. not present in the official accounts.

Furthermore, Semipalatinsk did not provide complete questionnaire replies for its
related companies BED L1 P and PED Latvia in a timely manner. The submission of
questionnaite replies of these related companies was requested both m the

Republic of China to imports of coumarin consizned from India or Thailand, whether declared as
originating in India or Thailand or not, OT L 386, 31.12. 2004, p. 13-27, recitals {11)-(12).
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gquestionnaire and in the subsequent deficiency letters as well as with an e-mail on 27
November 2023, prior to the venfication visit Dunng the venfication wisit,
Semipalatinsk submitted only partial data for RKD LLP while for RED Latvia some
partial data were submitted after the verification visit. In both cases, the non-timely
submission of data for its related companies prevented the Commission officials from
doing a complete and appropnate venfication on-spot.

In addition to the above, on the last day of the venfication visit the Commission
officials were unable to perform the final checks such as vernfying contacts with
suppliers. customers and related companies.

Even though requested, Semupalatinsk did not provide the Commission services with a
comprehensive overview of the commumications with its main supplier. A specific e-
mail account that was used for commmmication with Semipalatinsk’s suppliers and
customers was not disclosed dunng the venfication wisit. Nevertheless, the
Commission officials found communications that cast doubts on the reliability of the
claims of Semipalatinsk about its commercial links and relations.

The investigation revealed that the RED L1P and Semipalatinsk s warehouses were in
the same premises. The labelling of products was manual and its labels did not
contain batch identification mformation nor QF.bar code that would enable the tracing
back to the production. Furthermore, next to Semipalatinsk’s warehouse there were
warehouses and extemal storage space for Bussian birch plywood purchased by BED
LLP for resale. Thus, the Commission officials could not get the needed assurance
concerning BKD ITP’'s activities m the movement of traded Bussian birch plywood.
Alse, in another warehouse the Commission was unable to verify the movements of
the goods since there were no supporting documents nor IT systems in place on site.

Dunng the venfication visit, Semipalatinsk explamed that Kazakhstan does not have
enough birch wood that would make economically sound producton of all-Kazakh
birch plywood. Therefore, Semipalatinsk was buying Fussian “pressed wood in the
form of slabs™ as input matenals while insering as top layer own-produced birch
veneers from Kazakh logs. This input material was the main input material during the
IP. However, the Commuission was unable to trace any stock of this mput matenal
Semipalatinsk claimed that during the venfication wisits there were no new orders and
hence no stocks of the input materials in the warehouses. However, this contradicted
Semipalatinsk’s statements on the importance of the specific mput material n their
business model.

On the basis of the above, the Commission mformed Semmpalatinsk of its intention to
apply Article 18(1) of the basic Regulation and base its findings on best facts available
within the meaning of this Article.

In response to the Article 18 letter Semipalatinsk claimed that the procurement of
imput material pressed wood slabs was camed out via Kazakh suppliers and that there
were no legal obligations for them to provide documentation on the ongin
Furthermore, Semipalatinsk emphasized that the information on the ongin of mput
matenial was not requested earlier by the Commission and that the further processing
of this input matenal amounted to the value added to the costs of manufacturing of
47% to obtain the final product.

Semipalatinsk claimed that it disclosed during the verification visit the contacts that
had taken place with one of its suppliers. Also, the company maintamed that the tables
of the guestionnaire provided reliable imformation and included all employees
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including those who are paid in cash. Furthermore, Semipalatinsk argued that they had
provided sufficient information about the related companies RED LLP and REED
Latwia. Fimally, Semupalatinsk claimed that BED I1P and Semipalatinsk have
different warechouses since they have different employees and separate lease
agreements and loading facilities.

The Commission rejected the above claims. The ongim of the input materials was
requested by the Commission both in the guestionnaire and m the deficiency letters
that were sent subsequently. Although Semipalatinsk made an effort to find proof of
origin of the mput matenal the Commission could not obtan timely and reliable
information on origin for the major proportion of input material Furthermore, the
Commission officials re-calculated value added to the parts brought in, during the

assembly or completion operation. and 1t was less than 1% of the manufactunng cost.

The Commission also rejected the claim that dunng the venfication wisit it was
informed of the email account from which the commumications with certain suppliers
were done. Semipalatinsk mformed the Commussion officials on the existence of this
email account only at the end of the verification visit. Thus. the needed checks could
not be performed, on top of the non-availability of IT staff to solve the techmical
problems that were encountered at the end of the verification visit.

Furthermore, the Commission rejected the clamms of Semupalatinsk that it submitted
timely and complete questonnaires for KD I1P and RED Latvia. For the former,
Semipalatinsk submitted some fragmented data during the verification wvisit, and for
the latter it submitted some fragmented data after the verification visit This was not
timely and not complete, and far too late to verify this information. The fact that RED
Latwia also had other unrelated stakeholders was not relevant, becanse EEKD Latvia
was a related company and. hence, had to provide the requested information. On 27
MNovember 2023, 1.e. one week before the start of the venfication visit in a so-called
pre-verification letter. the Commission informed Semipalatinsk that it could not
submit mew information durmg the venificaton wvisit. In this letter. it was also
explamed that any change to 1ts reported data, which would be provided after this date
may give rise to the application of Articles 18. The Commission rejected the claim that
Semipalatinsk provided reliable information on labowr costs. Although the
Commission acknowledges that the reported labour costs provided in the table “Annex
2 - Cost consumption infermation request” meluded all employees, because of a part
of it bemng cash-based it was not possible to venfy labour costs in the finameial
accounts of Semipalatinsk.

Finally, the Commission rejected as immaterial the claims of Semipalatinsk that they
have different warshouses and employees. The Commission reiterated that although
the warehouses of the two companies may have separate lease agreements, loading
facilities and employees, it could not get the needed assurance concerning RKD ITP's
activities in the movement of fraded Russian birch plywood.

Based on the abowve, the Commission concluded that Semupalatinsk did not
demonstrate that it was a producer not engaged in circumvention activities in the sense
of Article 13(4) of the basic Regulation, and that therefore, the findings with regard to
Semipalatinsk had to be based on facts available in the sense of Article 18 of the basic
Begulation which was te apply the country-wide circumvention findings. The
Commission therefore rejected its exemption request.
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Findings with regard to Severnyi Fanernyi Eombinat LLP

At the verification visit at Severnyl Fanernyl Eombinat IT.P and its related companies
(*SFE"). the Commission found that SFE did not report its related company m Bussia.
The company was reported as an unrelated log supplier. SFK therefore did not provide
a questionnaire reply for this company. During the verification visit, the Commission
also found that a pumbered of transactions selected as a sample for detailed
verification, SFK misreported the origin of Russian logs (as bemng Kazakh)™®. On this
basis, the Commission considered that SFK significantly impeded the imvestigation by
supplying false and misleading information. Furthermore, and since the information
was to be used to establish the percentage of the mput material purchased in Eussia
and calculate the value added, the Commission considered that it could not use the
data of SFK to establish that it was not mvolved i circumvention practices. On this
basis. the Commission services informed SFK that it intended to distegard its data and
to apply Article 18 of the basic Fegulation.

SFK disagreed. It argued that the Commission should have considersd the major
overall effort that SFK undertock in terms of cooperation, the fact it was a major
employer in its region and the fact that it operated in a developing country. SFK
further pointed out to its efforts to prepare a detailed questionnaire response, despite
its limited staff and no audited financial statements, and it referred to all the
information and reconciliations it had provided. Also, SFE argued that the
Commssion grossly exaggerated by allegmmg that the non-disclosure of the relation
with its related company in Fussia and the misdeclaration of origin for one of the
sampled transactions meant that SFK supplied false or misleading information and
significantly impeded the investigation. It considered that the Commission was legally
and factually wrong, wviclated EU's WTO obhigations, was discriminatory and
disregarded the hard work of the staff members of SFE Group. SFK also considered
that throughout the different reconciliation, and as venfied by the Commission during
the on-the-spot verification, it demonstrated that it was not involved in any
circumvention practices.

SFK considerad that the Commission’s intent to disregard SFK's data in its entirety
was manifestly contrary to Article 6.8. and paragraph 3 of Annex IT to the WTO Anfi-
Dumping Agreement. It refemmed to the report of Appellate Body in US — Hoi-Rolled
Steel””, which specified that according to paragraph 3 of Annex II imvestigating
authorities are directed to use information if three conditions are satisfied. namely that
such mformation is venfiable, appropnately submitted so that it can be used in the
investigation without undue difficulties, and is supplied in a timely fashion It argued
that 1f these conditions were met, investigating anthonties were not entitled to reject
information submitted, when making a determination. In its opimon, such conditions
were met in the present mvestigation since the Commission venfied each and every
timely submitted document that points to the absence of circumvenfion SFK
considered that the Commission conducted its analysis of the data submitted by SFTK
in wrong order, and it referred to US-Ansi-Dumping and Countervailing Dufies
(Korea)™. The correct order would be considering first all the nformation in direct
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Report of the Appellate Body, United States - Ant-Dumping Messures on Certain Hot-Folled Steel
Products from Japan, WT/D5184/AR/F., paragraph 0.

Panel Report, US — And-Dumping and Conntervailing Duties (Forea), para. 7.138.
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response to the Commission, and since the information provided satisfied the critenia
under paragraph 3 of Ammex II to the WTO Anti-Dumping Agreement, the
Commission had thus all the necessary information to accept the exemption request of
SFK.

The Commission disagreed Contrary to the allegations by SFK, it considered that the
non-reporting of a related company in Bussia and the ongin of purchased logs
seriously impeded the investigation. In the EP, SFK purchased birch logs, veneer,
resin, and as well birch plywood in Pussia. In these circumstances, the Commission
had to determine the exact percentage of the input material from Fussia in order to
establish if the Fussian parts constitute 60 % or more of the total value of the parts of
the assembled product and if the added value of the parts brought in was more than 25
% of the manufacturing cost. The information on the value and origin of the imput
material had thus a direct impact on the assessment of the exemption request. Because
the gquestionnaire reply of the related Fussian company could not be venfied and
because the accounts of SFK with the related company showed financial transactions
beyond the log purchases (that the company explained as ‘advance payments’), the
Commission could not venfy the quantities and values of the logs, and if other imput
matenial or the product concerned was purchased Since the questionnaire reply of the
related company was not submitted when requested at the start of the investization but
was only submitted at the very end of the verification wvisit, the Commission
considered that the information on the financial and goods flow between SFK and its
Fussian related company could not be verified. Therefore, it could not be argued that it
was appropriately submitted m a timely fashion and that the mformation was
venfiable. Thersfore, the conditions under paragraph 3 of Ammex IT to the WTO Anti-
Dumping Agresment were not met.

SEK further considered that the Commission could not disregard all the information
provided by SFK. It referred to Article 18(1) of the basic Regulatlan which stipulates
that “where it is found that any interested party has supplied false or misleading
information, that mformation shall be disregarded, ond use may be made of facis
available”™. On that basis. 1t considered that the Commuission can proceed in ifs
mvestigation by applying facts available in this regard and thus by treating the Fussian
company as a Telated company, and to treat the logs that were wrongly declared as
being from Fussia. It argued that these facts available however had no beaning on the
data that SFK otherwise submitted in the course of the investigation, which showed
lack of any circumvention practices. SFK further considered that the Commission did
not need the country where parts come from for the caleulation of the added value. It
considered that 1t did not matter whether the related supplier was related or not, smce
even if transfer prices for an input had to be adjusted, it would equally affect the total
cost of manufacturing, such that the value added would remain the same. Therefore,
Article 18 letter was based on a manifest error of assessment and contrary to Arficle
13{2} of the basic Regulation.

The Commission disagreed that in the case at hand the only consequence for the
provision of false and misleading information should be to treat the Russian company
as a related company. and to treat the logs from a sample transaction that were
wrongly declared as coming from Fussia. The false mformation on the logs and the
fact that the Commission could not verify the Bmssian related supplier rendered the
whole data set of SFE unreliable. SFK declared that it purchased between [6-10%]
from the related Fussian supplier. The Commission could not verify the quantities of
the logs and that SFK only purchased logs from the company and not the product
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concemed directly. The Commission noted that SFK had, at the end of 2023, an
outstanding debt to the Fussian company, which equalled half of the twmover it had
with this company. Also, SFK bought in the BP product concemed from Fussia, which
was mitially declared to the Commission as “unfimished goods’. Therefore, the fact
that SFK did not provide the gquestionnaire reply to the Commission directly affected
the outcome of the investigation

Furthermore, the exact percentage of the mput material within the mamifacturing costs
was relevant not only to establish the percentage of the input matenial from Russia (the
60 % test) but alse applied on the value added (the 23% test). The allegations of SFK
that value added would be the same even if 100 % of the input material came from
Pussia was thus not correct.

Furthermore, SFK submitted that even assummg SFK’s cooperation with the
investigation could be considered as lass than ideal. the Commission was oblizged to
comply with Article 18(3) of the basic Regulation stating that “[wfhere the
information submitted by an inferested party is mot ideal in all respecis, it shall
nevertheless not be disregarded, provided that any deficiencies are not such as fo
cause undue difficulty in @riving at a reasonably accurate finding and thar the
information is appropriately submitted in good fime and is verifiable, and that the
pariy has acted to the besi of its abilify”. SFK considered that the two points raised by
the Commission related to the accuracy of the information on the corporate structure
and the onigm of logs were not such as to canse undue difficulty in amiving at
reasonably accurate findings on the lack of circumwvention by means of either
transshipment of assembly/completion operations. SFK thus argued that the
information was submitted in good time, was verified and reflected SFK’s ability to
cooperate, and must therefore not be distegarded.

The Commission reiterated that the information that was mizdeclared and the fact that
the gquestionnaire of the Fussian related company was not submitted before the
verfication wisit were issues that significantly prevented the Commission from
reaching a reasonably accurate finding. The misdeclaration sericusly impacted the
mvestigation and, as a consequence, the data of SFK could not be used The
Commission thus rejected the claim.

SFE argued that it was SFK who first disclosed to the Commission the existence of
affiliation with the Fussian related company. and that it was not the Commission who
brought this fact forward It argued that nothing on the records suggested that the
Commission was aware of the Bussian related company being an affiliate. and as
described in the mission report, the Commission asked SFK whether it had affiliates in
Pussia. And SFK explained that it had an affiliate in Pussia that purchased logs and
supplied them to SFE.

Agcording to SFK. the fact that the owner menticned that the Fussian company was a
dormant company and that SFK did not purchase logs as of 2020 was a mistake which
was allezedly understandable, since it was not him who prepared the tables, and the
person who prepared the tables did not know about the relationship. and as well
becanse purchases of the logs from the Fussian company constituted in the BP only
between [6-10%] of all the log purchases. SFK argued that it did not have enough staff
and all the staff acted to the best of their ability, and that what is in essence a clerical
mistake could not be classified as false and misleading mformation. Omission of the
Fussian company in corporate tables and its designation as unrelated i log purchase
tables was unintended and was simply a misunderstanding or a clenical error.
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The Commission disagreed that it was SFK who brought forward the information on
the existence of the unreported Russian company. To the confrary, it was the
Commission that confronted the company with the information that it found with
regard to the related company m Fussia, a trader in timber products selling. amongst
others, birch logs. which SFK mitially demied Onee it acknowledged the relationship,
initially SEFK stated that this company was “dormant” and that therefore it had ceased
purchasing logs from this company a long time ago. However, the investigation
revealed that this related company in Fussia was an important provider to SFK of logs
in the RP. and therefore, this contradicted the explanafions by the company that there
were no purchases of logs after 2020. The company then admitted that the last
transaction it had with this related company took place in April 2023. Tt was not thus
SFK that brought the information forward. Also, it considered that the mis-declaration
of the company as unrelated could not be a clerical emror by a person filling in tables,
since the guestion was asked to the owner of SFK who was at the same time 100 %
owner of the Fussaan company. and who finally acknowledged its existence.
Therefore, the Commission disagreed that it was just a clerical emor or omission by
the person filling in the tables.

SFK also considered that it was imcomect to allege that the Russian company
questionnaire reply could mot be verified. and that the Commission made a legal
mistake by suggesting that information provided during on-site verification could not
be accepted by default. SFK also submitted that the questionnaire reply was submitted
mn time. was and remamed venfiable and could have been crosschecked through the
purchase table of SFE. Therefore, it submutted that the guestionnaire response was
verifiable and could have been verified, since it was submitted the last night before the
last day of venification. The questionnaire also remained verifiable without a need for
the actual verification.

The Commission disagreed The venfication planning was based on the number of
companies it had to venfy, and as well based on the information the companies
submitted in advance. The mformation that compamies could not submit new
information during the venfication and that the company could only comect clerical
emors one week before the start of the venfication was commumicated to SFK mn a so-
called pre-verification letter. At the same time, the letter informed companies that any
change to reply to the questionnaires, which wonld be provided after the date may give
rise to the application of Article 13. The existence of a Fussian related company was
only revealed at the start of the verification and could not be considered as a clenical
error but an important fact that had an important bearing on the mvestigation. The fact
that it was not reported prevented the Commission from verifying the complateness of
the reply.

The Commission also disagreed that the questionnaire reply could be verified because
it was submutted the last night before the end of the venfication wvisit. The
questionnaire was sent to the Commission electronically after the venfication of SFE.
The last day of the verification was the on-the-spot verification of the related domestic
trader of SFK, and if the Commission were to venfy remotely the Russian related
company, it would have to skip entirely or partially the venification of the related
trader. The Commission thus disagreed that it could venfy the questionnaire reply.

SFK also argued that the financial transactions in the BEP between SFK and the
Fussian related company were of a lesser magnitude than what the Commission
alleged. and that they made perfect sense. It mamtaimed that 1t was a dormant company
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which was confirmed by information reported in various tables and because the last
transaction took place in Apml 2023.

The Commission considered that the argument that the company was dormant was not
supported by the facts. Although SFK claimed that it had no business with company
anymore, and that the last purchase took place in April 2023, the receivable accounts
of SFK showed a sigmificant outstanding debt with that company which in terms of
value, was significative, compared to the purchase value of the logs the IP. Since SFK
explained that these were advance payments for mput matenal to be delivered, it
contradicted the claim that it stopped the busmess with this company.

With regard to the logs. SFK argued that the Commission’s allegations were based on
a manifest error of assessment and that they were totally misplaced. It argued that the
Commission reviewed six invoices, and not only three, and that out of the six invoices,
five were comect. Second, the volume of the logs where the origin was not reported
correctly was very minor (of [50-100] m3), could not affect the remaining 99,9 % of
purchases. SFK also argued that it had explained that to provide the information mn the
questionnaire, it primarily relied on the country of registration of the supplier, so if the
supplier was registered in Kazakhstan, SFK assumed that the logs were of the Kazakh
origin which was in its view a reascnably accurate method. Therefore, SFE did not
mislead the Commission or provided any false mmformation. Establishing the ongim
based on transaction-to-transaction basis would not be possible given a sigmificant
volume of purchase.

The Commission disagreed. Duning the on-the-spot verification, it indeed collected
altogether six imveices with evidence on the log ongin. There were two additional
transactions (mvoices) from the same supplier that were misreported. Therefore, out of
the eight mveices, only five were comect. The Commission also disagreed that the
value of the misreported invoices was minor. The comectness of the data could not be
expressed on the total value of transactions (that could be thousands in some cases) but
on the value of the sample. In the case at hand. the mcomrect transactions represented
more than 18 % of the sampled logs. The Commission also considered that the fact
that the rest of the sample was not reported based on venfication of the log certificate
but on the place where the supplier was registered put even more doubts on the
reliability of the data.

Similarly to arguments by Favorit (see recital (108)). SFK submitted that based on
consistent Commission’s practice, non-cooperation with the anti-circumvention did
not automatically lead to either the finding of circumvention by default or to the total
disregard of the data submitted and it referred to investigations on Glass Fiber Fabric
Jiom Morocco, and on Coumarin from India. Therefore, it considered that the
intention of the Commission to apply facts available and its intention to reject its data
was a vielation of the prnciple of non-discrimination that obliges to treat sumilar
situations in the same manner. SEE further argued that in any event the Commission
acknowledged that the related Russian supplier was not involved with the production
or sales of the product concemed and its affiliaton had no impact on the outcome of
the mvestigation.

The Commission reiterated that findings were made on a case-by-case basis, and due
consideration was made as to whether the entire data set could not be used or only a
specific mformation. as to whether the mussing information had a substantial impact
on the outcome of the investization and as to whether without the information the
Commission could armive to a reasonable finding. Furthermore, the facts and figures of
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the cases mentioned by SFK were completely different in many respects. In particular,
in the other cases the business model of the concerned compames was different and
there was no issue with misreportmg of the origin of mput matenial. Therefore, the
Commission did not agree that because the data were not enfirely rejected in the above
cases, the same approach had to be taken at the case at hand. It thus found the claim
unsubstantiated. Also, the Commission disagreed that there was verified evidence that
SFK did not circumvent — the absence of reliable and venfiable data did not allow the
company to demonstrate the absence of circumvention practices.

SFK further argued that regardless of any alleged non-cooperation by SFE, in light of
the findings of the Court of Justice in Maxcom and consistent with Commission
Implementing Regulation (EU) 2018/28% no findings of circumvention by SFK can
be found by reference to the country-wide circumvention. and that SFK's company’s
data precludes the finding of company-specific cireumvention practices. In that
context, whether there is country-wide circumvention by means of mmperts from
Kazakhstan was irrelevant since such evidence was not capable of ovemding specific,
verified evidence provided by SFK that is not invelved n any circumvention practices.

The Commission considered that the facts of this case are different. In the case
mentioned in the previous recital there was no issue with hiding links or misreporting
information with regard to the country subject to measures. The Commission was not
able to come to the conclusion that there was venfied evidence that SFE did mot
circumvent. It found thus the claim wnsubstantiated.

Simalarly to Favont, SFK also considered that any attempt to draw adverse inferences
from the alleged non-cooperation was illegal under Article 6.8 of the Anti-Dumping
Agreement. It argued that in line with the mling in Mexico-Anti-dumping Measures
on Bice, and Panel Report, China-GOES. the Commission must find *best information
available” which has to be not simply correct or useful per se but °“the most fifting* or
‘most appropriate’, and that the non-cooperation does not justify the drawing of
adverse consequences.

The Commission reiterated its conclusion that the data of SFK could not be used as a
basis for its findings. Accordingly, the Commission concluded that SFK had not
demonstrated that it was a producer not engaged in circumvention activities. In those
circumstances, in line with its past practice, the Commission had no choice but to base
itself on country-wide circumvention findings. Alse, Arficle 12(6) of the basic
Eegulation provides that when a party has failed to cooperate partially or entirely, the
result “may be less favourable ... than if it had cooperated”. Accordingly, the fact that
the application on SFK of the country-wide findings were to be less favourable for
SFK was the only option and the consequence of the fact that its data could not be
used.

SFK further argued that the Commission in the context of the ongoing anti-
circumvention imvestigation (or otherwise) has no junsdiction to enforce sanctions and
to establish that SFK or for that purpose any other party has circumvented the
sanctions. The mvestigation was solely a possibility to extend a 15.8% duty on imports
from Kazakhstan and not any sanctions violations.

EN

Commission Implementing Begulation (EU) 2018728 of 0 January 2018 re-imposing a3 defimitive
antidomping duty on imports of bicycles whether declared a5 onginating in Sri Lanka or not from City
Cycle Industries, OT L 5/27, 10.1.2018, recitals (200-(21).
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SFE therefore suggested that the Commission should accept SFK' price undertaking
offer. and terminate an anti-circumvention investigation with regard to SFK, in line
with Arficle 8.5 of the basic Regulation and. in addition, any Commission decision
accepting SFK’s price undertaking should specify that the acceptance of the prce
undertaking should not be taken to mean that SFK is facilitating infringements of the
prolubition agamst cireumvention of the provisions of this Regulation. or of Couneil
Regulations relating to sanctions on the Fussian federation

The Commission considered that in general, undertakings in circumvention
mvestigations could not be considered. The Commission has discretion in accepting
undertakings; in this case, the Commission could not accept an undertaking offer from
a company that could not demonstrate not to be imvolved in circumvention practices
and for which findings had to be based on facts available. In any event, undertakings
were also refused m the onzmal mvestigation for the non-compliance with criteria
specified n Article 8(2) of the basic Regulation™.

Based on the above, the Commission concluded that SFE did not demonstrate that it
was 2 producer not engaged in circumvention activities in the sense of Article 13(4) of
the basic Regulation, and that therefore, the findings with regard to SFK had to be
based on facts available in the sense of Article 18 of the basic Regulation which was to
apply the country-wide circumvention findings. The Commission therefore rejected its
exemption Teguest.

Tiirkiye
Findings on Intwr Construction Tourizm and Forest ("Intur’)

Intur claimed that there was due cause and an economic justification for its
establishment in March 2020. After several decades m the wood mdustry with a focus
on African wood, and after having detected inefficiencies of a family led business. the
company for plywood production was established Its primary objective was the
procurement of mput materials for plywood production, both domestically and
imnternationally. followed by processing and transforming these materials into finished
plywood products for distmbution mn both domestic and mternational markets. The
investigation revealed that Intur started production at the end of 2019, which was
before the mitiation of the original anti-dumping investigation on imports of birch
phyweod from Bussia.

The imvestigation revealed that Intur substantially increased its export sales to the
Union and imput materials purchases from Fussia im 2021, after the anti-dumping
investigation was imitiated Therefore, the Commission concluded that the operation
substantially increased since, or just prior to, the initiation of the anti-dumping
mvestigation and the parts concerned are from the country subject to measures, as
requirad by Article 13(2)(a) of the basic Regulation.

The main input material to produce birch plywood for Intur are birch veneers, which
were all purchased from Fussia. According to the submitted and venfied information
by Infur, over 73% of the total value of the mput materials purchases were from
Russia. The Commission therefore concluded that the 60% critenion set out in Article
13(2Kb) of the basic Regnlation was met.

" %ea recitals (247) to (254) of the original regulation.
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The Commission concluded that the value added to the parts brought in during the
assembly or completion operation, was less than 25 % of the manufacturing cost, as
required by Article 13(2)(b) of the basic Regulation for these operations to constitute
circumvention.

With a communication on 30 Jammary 2024, Intur requested the Commmission to take
into account twe further revisions, concemning the exchange rates impacting the
depreciation of machinery as well as the allocation of certain labour costs.

The Commission mformed the company, that it was not possible to revise the cost
elements after the venfication visit as such claims could no longer be verified

Based on the submitted and vernfied tables by Intur, there was no export in 2019 while
in the BP it exported [2 000-3 000] m3. Fegarding prices, the Commission compared
the average non-injuricus price as established in the onginal investigation, adjusted to
reflect the cost increase, with the weighted average export CIF pnices determined on
the basis of the information provided by Intur, duly adjusted to include post clearance
costs. This poce comparison showed that the imports from Intur undersold the Union
prices by more than 37 %a.

The Commission also examined whether there was evidence of dumping in relation to
the nommal values previcusly established for the like product To this end, export
prices of Intur on an ex-works basis were compared to the normal values established
durning the onginal mvestigation. duly adjusted for imflation. The compansom of
nomal valnes and export prices showed evidence of dumping dunng the reporting
peniod’.

Based on the above, the Commission concluded that Intur was found to be engaged in
circumvention practices within the meaning of Article 13(2) of the basic Regulation.
The Commission therefore rejected ifs exemption request.

Conclusion

The Commission thus concluded that none of the exemphion requests could be
accepted.
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EUROPEAN COMMISSION

m Directorate-General for Trade

NOTE VERBALE

The Directorate-General for Trade of the European Commission presents its compliments
to the Permanent Delegation of Tiirkiye to the European Union and has the honour to
refer to the Note Verbale sent on 9 Janmary 2024 concerning possible circumvention of
the anti-dumping measures imposed by Commission Implementing Regulation (EU)
2021/1930 on imports of birch plywood onginating m Russia, by imports of birch
plywood consigned from Tiirtkive and Kazakhstan.

The European Commission has the honour to provide the Permanent Delegation of
Tizkiye to the European Union with the disclosure of the definitive findings in the
framework of the above proceeding. These findings were also disclosed to the interested
parties. The deadline for comments 15 13 March 2024,

The Directorate-General for Trade of the European Commission takes this opportunity to
renew to the Permanent Delegation of Tiirkiye to the European Union the assurance of its

highest consideration.

Brussels. 01 March 2024
TRADE G3/1 KG (2024) 1854217

Permanent Delegagon of Tirkiyve to the European Union
AVENUE DES ARTS, 36-38,
B-1040 BEUXELLES Belgigue
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