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NOTE
From: General Secretariat of the Council
To: Delegations
Subject: FATCA — Exchange of information under Intergovernmental Agreements

— Letter from the US Department of the Treasury

Delegations will find in Annex a letter from the US Department of the Treasury addressed to the
former Finnish Presidency of the Council of the EU on FATCA.
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ANNEX

DEPARTMENT OF THE TREASURY
WASHINGTON, T.C. 20230

March 12, 2020
Terhi Jrvikare
Director General, Head of Taz Department
Ministry of Finance

Finnish Fresidency of the Councii of the EU

Dear Mr. Jarvikare,

I am writing in response to your letter of December 3, 2019, regarding FATCA -
Exchange of Information under Intergovernmental Agreements, in which you raised concemns
about the compiiance obligations of EU foreigr financial institutions (FFis) under these
Agreements, about the U.S. tax obligaticns of EU residents who are U.S. citizens, and about
reciprocity in exchange of financial account information between EU member states znd the
United States. Since 2012, when we first announced Model intergovernmental Agreements
{!GAs), we have continued to appreciate and value our collaboration with the European Union
and its member states in countering offshore tax evasion and improving international tax
compliance. As such, we losk forward to our centinued cooperation in respect of the matters
addressed in your letter.

The following sections respond specifically to the issues identified in your ietter.
FEI Obligations vader 1GAS

We recognize the critical role thai FFIs play in the implementation by EU member states
of IGAs. We appreciete the active roie thet EU member states are taking in order to ensure that
FFIs carry out their diligence and reporting cbligations in order o allow member states to satisfy
their obligaticiis under IGAs. The United States is similarly committed ic carrying out its
obligations under those 1GAs.

As you are aware, U.S. tax rules require U.S. citizens, wherever resident, io pay tax cn
their worldwide income, subject to cerfain sxceptions and exclusions, Ii is essential to the
enforcement of those laws that U.E, citizens are compliant with their U.S. tax return filing
obligations, and that they provide a taxpayer ideniification number (TIN) (usually a U.S. Social
Security Nuinber} on their retern, The Foreign Account Tax Compliance Act (FATCA) was
enacted to provide the Iniernal Revenue Service with additional tools to identify gaps in and
reinforce our system of voluntary compliance of U.S. taxpayers with respect to non-U.S.
financiai accounts or substantial investments in or ownership of certain passive non-U.S. entities.
In this respect, to effectively uiilize the information under FATCA to improve compliance of
U.S. taxpayers, it is critical that the U.S. TINs of U.S. taxpayers are included.
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The Treasury Depariment and the U.S. Internzl Revenue Service (IRS) have provided
extensive transition relief to FFis with U.S. customers that have not provided a TIM to the FFL.
Further, as you know, the development of the FATCA IGAs established an alternaiive peih for
FFIs to comply with FATCA, removed legzl issues that had been raised in connection with
FATCA and provided simplifying rales for FFIs to document and repert information. The
transition period provided in Article §(3) of the Model 1 IGA, as wel! as the additiona! three
vears provided in IRS Notice 2017-46 for FFIs to obtain U.S. TINs, were intended to provide
time for U.S. citizens abroad io take action and obtain Social Security Numbers, if they did not
already have one. in light of the imporiance of this date for the IRE’s compliance measures, and
in consideration of additional steps recently teken by the IKS to assist U.S. citizens who have
relinquished or intend to relinquish their U.S. citizenship,' we have not exteaded the transition
period for obtaining U.8. TINs beyond the end of 2019.

The IRS also has recenily published a frequently asked guestion {(FAQ) to address
concerns raised by FFIs affected by the expiration of the transition period in Notice 2017-46.
The FAQ provides that a reporting Model 1 FFI s not required to immediately close or withhold
on accounts that do not provide a U.S. TIN beginning January 1, 2020. Consistent with an
applicable IGA and Competent Authority Arrangement (CAAY}, if applicable, if the TIN is not
provided within a grace pericd, the United States will evaluate the data received and determine
ihrough a consideration of the facts and circumstances whether there is significant non-
compliance. The FAQ provides that the IRS will take account of the facis and circumstances
leading to the absence of the TIN, such as the reasons why the TIN could not be obtained,
whether the financial insiitution has adeguate procedures in place to obtain TINs and the efforts
made by the finencial institution to obtain them. Pursuant to the FAG, the IRS wili take into
account whether the FFI has used its best efforts to obtain a TIN. The IRS is available for
constltation on these procedures with: the tax authorities of EU member states through normal
channe's. FFis are encouraged to take these measures into account to avoid unnecessarily
closing & bank account of an account holder who is a U.S. citizen.

We have been provided with information by some European banks that indicates that
there is a substantial number of EU-based U.S, citizens who lack U.5. TINs, and who therefore
presuraably are not filing U.S. tax returns. This is of concern to us, for the reasons described
earfier.

We recognize that included in that number are EU residenis who were not aware until
recently that they were U.S. citizens and that face a number of obstacles in obtaining Social
Security Numbers (S5Ns), but we have received oniy anecdotal information about the extent of
that sitaation. We would welcome discussions with you and wiih representatives of FFls on this
issue to betier understand the number and circurmstances of 11.S. citizens thai are unable to obtain

! Las: fali, the IRS published Relief Procedures for Cestain Former Citizens, available ar
https://wwiw.irs.gov/individuals/international-taxpayers relief-procedures- for-certain-former-citizens. Under the
new [RS procedures, an individual who relinguishes his or ner LS. citizenship is not required 1o oblain a U S, 11N
and will not be subject to certain expatriation taxes if the individual has a low balance of outstanding tax hab:huy
has a net werth of less than 52 million, submits outstanding tax returns for the prior five years, and meets certan
other conditions.
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$SNs in light of the relief we have provided, and to collaborate further on this issue in light of
the policy objectives of FATCA.

Expatriation

The procedures for relinquishing citizenship are edministered by the Depariment of Staie,
under the Immigration and Naturalization Act. We vndersiand that the fee charged for this
process is imposed pursuant to U.S. government-wide guidelines that require that services

_provided by U.S. government agencies 1o specific taxpayers cover the costs of those services.

As noted zbove, the IRS has recently provided substantial relief with respect to tax filing
requirements for U.S. citizens who intend 1o relinauish their citizenship. We are pleased to
understand that these procedures will alleviate U.S. tax burdens for most EU-resident U.8,
citizens who wish io relinguish their U.S. citizenship.

Exehapge of informstion resiprocity

The United States has long been a leader in taking actions to lower tax secrecy and bank
secrecy barriers io providing informeticn to tax suthotities, and in the area of automatic
exchange of financial information. That leadership has been carried out through enforcement
actions against banks that took affirmative measures to hide customer information from the
United States and other countries, through the enactmeni of FATCA and through the negotiation
of aver 100 IGAs. We are pleased that FATCA has inspired the subsequent adoption of the
Commocn Reporting Standards by EU member states. We share 2 common goal in promoting the
automatic exchange cf financial account information between iax euthorities,

The U.5. government recognizes its commitments under our reciprocal IGAs and will
continue to work towards achieving equivalent levels of reciprocal information exchange.

Sincerely,

& f”;/” . f
S i S
L LI
L.G. “Chip” Harter
Depuiy Assistant Eecretary
{International Tax Affairs)
11.5. Department of the Treasury

Aty

CCSs:

General Secretariat of the Council
Unit FOOMP 2B — Tax Policy, Customs Union and Export Credits

Philippe Etienns
Ambassador of France to the United States
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And:l Sespels
Ambassador of the Kingdom of the Netheriands ‘c the United States
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