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Subject: Proposal for a Directive of the European parliament and of the Council

amending Directive 2009/21/EC on compliance with flag State
requirements

— Letter to the Chair of the European Parliament Committee on Transport
and Tourism

Following the Permanent Representatives Committee meeting of 15 March 2024 which endorsed
the final compromise text with a view to agreement, delegations are informed that the Presidency sent
the attached letter, together with its Annex, to the Chair of the European Parliament Committee on
Transport and Tourism (TRAN).
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ANNEX

i

Bl Council of the
25 European Union

il

Brussels, 15 March 2024

Ms Karima DELLI
Chair of the Transport and Tourism Committee

European Parliament
Rue Wiertz 60
B-1047 BRUSSELS

Subject: Proposal for a Directive of the European Parliament and of the Council amending
Directive 2009/21/EC on compliance with flag state requirements.

Dear Ms DELLI,

Following the informal contacts on this proposal between the representatives of the three
institutions, the Permanent Representatives Committee today agreed with the final compromise

text.

| am therefore now in a position to confirm that, should the European Parliament adopt its position
at first reading, in accordance with Article 294(3) TFEU, in the form of the compromise text as set

out in the Annex to this letter (subject to revision by the lawyer-linguists of the two institutions), the
Council, in accordance with Article 294(4) TFEU, will approve the European Parliament’'s position

and the act shall be adopted in the wording which corresponds to the position of the European

Parliament.

On behalf of the Council, | also wish to thank you for your close cooperation which should enable
us to reach agreement on this file at first reading.

Yo cerely
/] -
Pierre CARTUYVELS

Chair of the
Permanent Representatives Committee (Part 1)

Copy: B
— Ms Adina VALEAN, Commissioner
~ Ms Caroline NAGTEGAAL, European Parliament Rapporteur

Rue de la Loi/Wetstraat 175 — 1048 Bruxelles/Brussel — Belgique/Belgié
Tel./Tel. +32 (0)2 281 61 11
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2023/0172 (COD)
Proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
amending Directive 2009/21/EC on compliance with flag State requirements

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article
100(2) thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Economic and Social Committee!,
Havingregard-to-the-opinien-efdfter consulting the Committee of the Regi ons?,

Acting in accordance with the ordinary legislative procedure,

‘Whereas:

(1) The safety of Union shipping and of citizens using it and the protection of the environment

should be ensured at all times.

(la) It is important to take into account the on-board working and living conditions of the crew
and the training and qualifications of crew members, in line with Directive 2013/54/EU
and Directive 2022/993 of the European Parliament and of the Council, given that health,
safety, security and the human factor are closely interlinked and that it is of utmost

importance to prevent any damage caused by human error.

(2) Under the provisions of the 1982 United Nations Convention on the Law of the Sea-1982
(UNCLOS) and of the Conventions for which the International Maritime Organization
(IMO)IMO is the depository. the States which are party to those instruments are responsible
for promuleatingadopting laws and regulations and for taking all other stepsmeasures which

may be necessary to give those instruments full and-eemplete-effcct so as to ensure that,
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fromrthe-pointefviewin rerms of safety of life at sea and the protection of the marine

environment, a ship is fit for the service for which it is intended.

(3)  To ensure the effectiveness of the IMO Conventions in the Union, given-thet-all Member
States have-to-be party-to-the IMO-Conventons-and-haveshould take the necessary
measures to discharge the obligations laid down in those conventions with respect to-the
ships flying their flagsthe mandatory-provisions-ofthose-Conventionsshould-be
incorporated in-Untonlegislation—Fe-thisead. To that end, Member States havetoshould
discharge their obligations as flag States effectively and consistently in accordance with
IMO Resolution A.1070(28) tadepied-en4-December20133-on the IMO Instruments
Implementation Code (111 COBECode), adopted on 4 December 2013, which contains the
mandatory provisions to be implemented by flag States. In accordance with Article 91(1) of
UNCLOS, there must be a genuine link between a vessel and its flag State, as interpreted

by international jurisprudence that is reflected in the duties of a flag State.

(3a)  Without prejudice to provisions concerning force majeure laid down in the IMO
Conventions, Member States should be able to, in crisis situations that may endanger the
physical integrity of personnel vesponsible for or performing surveys, inspections, audits
and verifications, introduce restrictions on such activities, while allowing ships to

continue to operate.

(3b)  The following international instruments in their latest versions refer to the application of
the IT Code: the International Convention for the Safety of Life at Sea, 1974; the
International Convention for the Prevention of Pollution from Ships, 1973, as modified by
the Protocol of 1978 relating thereto; the Protocol of 1997 to amend the International
Convention for the Prevention of Pollution from Ships, 1973, as modified by the Protocol
of 1978 relating thereto; the International Convention on Standards of Training,
Certification and Watchkeeping, 1978; the International Convention on Load Lines,
1966, and the Protocel of 1988 relating thereto; the International Convention on Tounage
Meuasurement of Ships, 1969; and the Convention on the International Regulations for

Preventing Collisions at Sea, 1972.

(3¢)  Flag State surveyors are those authorised by the competent authorities of the Member
States to survey and certify ships. Such personnel may be assisted by other personnel, for
instance those inspecting radio installations. However, such personnel should not include
technicians invelved in the servicing of life-saving appliances or surveyors that are not

directly involved in the survey of the merchant shipping fleet.
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(3d)

)

)

(6)

(7

Section 22 of the III Code states that a flag State should take all necessary measures to
ensure compliance with international rules and standards by ships entitled to fly its flag
and by entities and persons under its jurisdiction, so as to ensure compliance with its
international obligations. In particular, section 22.2 refers to inspections to verify that the
actual condition of the ship and its crew is in conformity with the certificates it carries.
The periodicity of such inspections should be established by the Member States either by

using a risk-based approach or by using their own procedures and instructions, including

quantitative or qualitative criteria.

States s apphi Shapsthang - sed regquirements foreertifreation
and-survey-by the-flag State as laid-down-in-therelevant procedures-and-pridelinesannexed
to-IMO- Assembly-resolution A 115632 - on-survey puidelines under the harmonised system

At international level, the funetion-ef investigatingresponsibility to investigate maritime
accidents is-parteffalls on the flag Stateresponsibilities, while at Union level the
fundamental principles governing the investigation of maritime accidents, such as the
independence of the investigative bodies in the Member States, arethe-Unienlevelitis
made independent-and regulated by Directive 2009/18/EC of the European Parliament and

of the Council®. This Directive should not affect Directive 2009/18/EC.

Certain implementing-aetsthathave been-adopted-followingthe-entry-nie-foreeof Directive
20002 HEC already-in-partimplement-aspeets relating-te-delegation-ofauthority to
recognised-organisations-sheuld-be-taken-inte-account-

The maritime-administrations of the Member States should be able to rely on adequate
resources;includinetechpical-deeision-making-capability; for the implementation of their
flag State obligations, eemmensurate-withaccording to the size and type of their fleet and
based upon the relevant IMO reguirements. fr-order-to-improve-the-overall-qualitative
performance-ofships flying the-flagofa-Member State it-is slso-neeessary-to-harmonise-the
strict-and thorough-memtorineMinimum criteria and inspection targers related to those
resources should be established on the basis of the practical experience of the Member

States, including developmentofrales-and-design reviewsefthe recognised orpamsations

Directive 2009/18/EC of the European Parliament and of the Council of 23 April 2009
establishing the fundamental principles governing the investigation of accidents in the
maritime transport sector and amending Council Directive 1999:35/EC and Directive
2002/59/EC of the European Parliament and of the Council (OJ L 131, 28.5.2009, p. 114).
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and uniform database for issuance of electronic certificates, including the tools for
checking the validity of these certificates, would facilitate and contribute to a tangible
breakthrough towards maritime digitalization within the Union. It would support
operational needs of its actors, in particular those Member States that have not been in a
position to develop their own systems for electronic certificates, and also attend to a nore

efficient use of available limited resources.

(12)  For monitoring and inspection purposes, essential information, inelading electronie reports
and-ship-certificatesfollowing flag State-inspections;such as the ship’s particulars,
registered owner and ship’s certificates should be available for all-cercemedto all
authorities and-the-Commission. for menitesng purpesesand-forthe enhancementof
efficieney-in-carsing out any type-ofnspectienconcerned and to the Commission.

(13) Themandatery-IMO-Member State-Audit Schemefollows-the standard quekty-management
approach-to determine-to-what extent Menshor-States-are implementing and-enforeingthe
flag State obligations and responsibilities-contained-n-mandatory IMO-conventions to which
they-are parties-and thus-ensure-a-conststentand-effective-implementation-of applicable
PMO-instruments-and-to-assist Member States-to-improvethercapabihtzes—The-Member
States should-thkerefore continue to demonstrate their compliance with the mandatory IMO
instruments, as required by Resolution A 1067(28) in its up-to-date version on the
framework and procedures for the IMO Member State Audit Scheme, adopted by the [IMO
Assembly on 4 December 2013.

(14) TheCemmission-assisted-by-the Eurepean-Maritime Safety Ageney-(EMSA) established by
Regutation-(EC) No-1406/2002 of the European Parhiament-and-of the Couneil’ —should-be
irvited-and-invelved-as-observer by theauditee Member State-as flag Stare for the-purpese
efensuringconsisteney-between IMO-sudit-and-Commission assessmentsexeented by
EMSA to-cheek-thesmplementation-of- Union maritime safety Jegislationvda-its-visit-and
inspeeton-seheme;en-behalf of the-Commission-

(15)  Inorder to further enhance rhe quality of the flagged ships and fo ensure a level playing field
between maritime administrations of the Member States, a quality certification of
administrative procedures, included in the quality imanagement system in accordance with
1SO or equivalent standards;. It should be-elasified to-cover ther ratiensl
(Frstregisters)or-international-{second-or-oxerseasycover the operational parts of the

maritine administration related to survey, inspection, audit, verification and cerrification

; Regulation{EC)1406/2002 of the European Parkiament and-of the-Council of 27 June 2062
establishine-a-European-Maritime Safety-Ageney(03-1-208 5520025p—)-
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(15a)

(16)

(17)

(18)

(9

under the responsibility of the Member State as flag State, whether national (first registers)
or international (second or overseas registers). Furthermore, all relevant-all-related
activities, including the responsibilities, authority, interrelation, and; means of reporting and
communication of all flag State personnel performing or involved in surveys or inspections,
as well as other personnel assisting in the performance of inspections, not exclusively
employed by the competent authority of the Member State, and who may earry-euteertain
assist in carrying out inspections; other than statutory surveys or flag State inspections,
should be clarified. The quality management system should ensure that the tasks assigned
to recognised organisations under the scope of this Directive should comply with the flag
State’s instructions, and should include the necessary control measures in that respect. In
order to ensure their independence, Member States should take appropriate measures fo
prevent conflicts-the-absence-ofany-cenfliet of interest of involved personnel sheuld-be
documentedin relation to the work they are to perform.

I'n coordination with the International Labour Organisation (ILO), the Commission and
the Member States are encouraged to continue to advocate for the improvement of
seafarers’ working and living conditions.

Anrevaluationand review-of the performance schemeforflag-Statesbased-en-commen
transparent; rehable-and-objeetive key-perfermance-ertteria-and building-en-current sueh
similarschemes-should suppertall- Member-States-in-theireontinnous-cemphance-and
Haprovement-

An electronic reporting tool for the purposes of further improving the consistent collection

of relevant statistics and maritime data and information from Member States, should be

established.

In-erder to-alewforan-up-te-date-appheatien ofthe-provisions of this-Bireetive te-allow
MemberStatesto-fulfil their oblizations-under international-laws-complianee-with-the
m-aecordancewith- Arbeke 206-ofthe Treaty-on-the
#u{aﬁmmﬂgﬂf—tht%pe&ﬁ-bmﬂﬂ—&hﬂu]d he-delegutedto the Commisston i -respect of
W@Hﬂ-g—l-]-’t&-@&ﬂ&*—k—ﬁ of partictlar #npertance-that the- Conunissien-camy-owapproprate
censuh —work, mcludingat expert-leveland-that these
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eonsultations-be-conducted-in-accordancewith-the principlesdaid-dewninthe
ensure-equal-partcipation-in-the preparation-of-delegatedneis-the Burepean Parliament-and
experts-systematically-have aceess to-meetings of Cormmission-expertgroups-dealingwith
(20)  The measures necessary for the implementation of this Directive should-be-adeptedin
accordance-with-Regulation(EU) No-182/201-of the EuropeanParliameni-and-of the
Councilwith regard to the ships information database should be adopted. In order to ensure
uniform conditions for the implementation Bireetive 200902 HEC concerping-uniform
measures-to-determinethe-minimum requirementsfor appropriate resoureescommensurate
with-the-size-and-type-of its eetand foracommon harmenised-schemeformeasuringof
flag-State-performanceof Directive 2009/21/EC, implementing powers should be conferred
on the Commission. Those powers should be exercised in accordance with Regulation (EU)

No 182/2011 of the European Parliament and of the Council”.

(20a) The Commission should set up a forum for Member State experts dealing with flag State
matters, as well as other stakeholders, when necessary, to regularly exchange information
and best practices and to develop guidance on issues such as procedures for ship
inspections, training resources for inspectors, risk-based criteria that can be used to
improve the effectiveness of inspections, the possible development of a common
harmonised performance scheme, criteria for analysing flag State performance with a
view to identifying best practices and any other issue relevant to the implementation of

this Directive.

(20b) In order to avoid a disproportionate administrative burden in the transposition of this
Directive, Member States may, as long as the conditions defined below are fulfilled, apply
the following exemptions. The Member States which do not have ships flying their flag
that fall within the scope of this Directive should not be obliged ro transpose aid
implement Article 6 of this Directive as regards the sharing of information related to

ships. The Member States which do not have ships flying their flag that fall within the

b Q31231252016 p—+

Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16
February 2011 laying down the rules and general principles concerning mechanisms for
control by the Member States of the Commission'’s exercise of implementing powers (0J
L 55, 28.2.2011, p—3.13).
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scope of this Directive and have closed their register for these ships should not be obliged

to transpose and implement this Directive.

(21)  The European Maritime Safety Agency (EMSA) should provide the-necessary-support to
ensurefor the implementation of Directive 2009/21/EC, notably by providing relevant

training for flag State inspectors and surveyors, if so requested by Member States.

(22)  Since the objectives of this Directive, namely to enhance maritime safety and prevent
pollution from ships, cannot be sufficiently achieved by the Member States but can rather,
by reason of its scale or effects, be better achieved at Union level, the Union may adopt
measures, in accordance with the principle of propestienslity;subsidiarity as set out in
Article 5 of the Treaty on European Union. In accordance with the principle of
proportionality, as set out in that Article, this Directive does not go beyond what is

necessary in order to achieve those objectives.
(23) Directive 2009/21/EC should therefore be amended-secerdingly,

HAVE ADOPTED THIS DIRECTIVE:

Article 1
Amendments to Directive 2009/21/EC
Directive 2009/21/EC is amended as follows;
(-1) in Article 1(1), points (a) and (b} are replaced by the following:

‘ta) to ensure that Member States effectively and consistently discharge

their responsibilities and obligations as flag States; and

(b) to enhance safety, working and living conditions, and 1o prevent

pellution from ships flying the flag of a Member State.’
(0)  Article 2 is replaced by the following:
‘Article 2 Scope

This Directive shall apply to the adininistration of the State whose flag the ship is
[lving, for ships subject to certification and engaged in any type of international

voyages.’;
(1) Article 3 is amended as follows:

(-a) point (a) is replaced by the following:
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‘“ta) ‘ship’ means a ship or craft flying the flag of a Member State falling
within the scope of the Conventions and for which a certificate is

required;’
(a) point (e) is replaced by the following:

‘(e) *IMO audit’ means an audit conducted in accordance with the
provisions of Resolution A 1067(28) (“Framework and Procedures for
the IMO Member State Audit™), in its up-to-date version, adopted by the

International Maritime Organisation (IMO);’
(b) the following points are added:

“f) “Conventions’ means the Conventions, with the Protocols and
amendments thereto;-and-related codes-efmandaterystatus; theisus-
European-Rarliament-and-of the Couneil® -with-the exeeption-of the
Masitime Labour Convention, 2006+MI-C2006) making the use of the
1T Code mandatory, and the related codes of mandatory status, in their

up-ro-date version,

(g) ‘H-Cedelll Code’ means partst-and-2-of Resolution A.1070(28) (<IMO
Instruments Implementation CodeZ), adopted by the International
Maritime Organisation-IMO}-Organization (IMQ), Part 2, with the
exception of paragraphs +6-34+84-1916, 18, 19, 20.3, 21, 29, 30, 31, 32,
34, 38, 39, 40 and 41, in its up to date version and-32—of past 2]

(h) ‘flag State surveyor’ means a publie-sectespublic sector employee, duly
authorised by and working exclusively for the competent authority of a
Member State, responsible for or performing-to-carry-sut surveys,
verifications and audits related-to-the statatery-eertificatesof ships and
companies covered by the relevant international mandatory
instruments and fulfilling the independence requirement speetfiedlaid

down in Article 8(1);

(i) “flag State inspector’ means-a-public-sector employee; working
exclusively forand-duly authesised by-the-competent avtheriyeofa
Member-State-to-cam—our-supplementarv-flag State-mspeetons;and-whe

§____ Direetive2000/16/EC of the EuropeanParkament-and-of the-Couneil-of 23-April-2009-en
portState-controH{(OIE13128:52009,p5H-
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fulfils the independencereguirement specified-in-Artiele 8()-and-the
minimurm-eritena-speeifiedinAmmexXHo Direetive 20004 6/EC::

(i)  a public sector employee, working exclusively for and duly

authorised by the competent authority of a Member State; or

(ii)  a person non-exclusively employed and duly authorised by the
competent authority of a Member State, on an ad hoc basis or in
a contractual situation with the competent authority of the

Member State,

who may carry out flag State inspections, and fulfils the qualification

and independence requirements laid down in Article 8(1);

()  ‘other personnel assisting in the performance of inspectienssurveys’
means a-persen-not-exelus e N & coRtractiat
situationwithpersons duly authorised by the competent authority of the
Member Stateand-duly-autherised-by-the competent-autherity-of the
Mesmber-State or by a recagnised organisation acting on its behalf, who
may earFy-out-ecertatinspections, otherthan statutoryassist flag State

surveyors witen carrying out surveys, as specified by the competent

authority, and who faHdsfulfil the criteria of communication,
qualification and independence speetfiedlaid down in Article 8(1),

(k) ‘Supplementary-flag State inspection’ means an-er-beard inspection, not
leading to certification;, conducted to verify that the actual condition of

the ship and its crew is in conformity with the certificates it carries
h HSSE means Resolution 11565

-l-l-d-lﬂ-}ﬂ-ﬁﬂi—é‘:‘é—&%ﬂ%—&f: Swr \-t‘j—ﬁﬂ-d—@éﬁiﬁ&:‘%ieﬁ—(—}—{—&g(_—) ' ieape
ational-Muritimne Organisation

(2) Inarticle 4. paragraph 1 is replaced by the following:

‘1. Prior to allowing a ship te-eperate-which has been granted the right to fly its
flag to operate, the Member State concerned shall ensure that the ship in
question complies with the applicable international rules and regulations,
including safety, social and environmental standards. Those measures may
be taken by a recognised organisation, acting on behalf of the Member State,

when duly authorised by the competent authority. In particular, it shall verify
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(i)  records of deficiencies and non-conformities from statutory

surveys, audits and verifications performed by the flag State;
(i)  relevant accident investigation reports

(iii)  detentions or prohibition of operation notices issued by a port

State control authority

(iv)  exceeding a port State control deficiency ratio established by

each Member Stare

(v) records of deficiencies from inspections carried out according to

national legislation as deemed appropriate by each Member State.

(vi) other relevant information deemed necessary by the Member

State

Member States using a visk-based approach shall ensure that ships for
which there is no sufficient data available for the calculation of the risk

rating are inspected at least once every 5 years,

Member States not using a visk-based approach shall carry out flag
State inspections using their own procedures, instructions and relevant
information in compliance with the III Code. They shall ensure that

every ship is inspected at least once every 5 years.

3. Member States shall ensure that any deficiencies requiring corrective
measures, including safety, environmental and social concerns, confirmed or
revealed by an inspection carried out in accordance with paragraph 2(c) are

rectified within an appropriate timeframe, as determined by the flag State.

4. On completion of any-inspeetion carried-outa flag State inspection, the flag
State inspector shall draw up a report on the basis-ef-AnnexIX to-Directive
2009/ 6/ECoutcome of this task.

‘Article 4b
Safety and pollution prevention requirements

1. Each Member StatesState shall ensure that-its-admisistrationrehes-oa

appropriate resources,commensurate-with according to the size and type of its

fleet and with respect to the implementation of the administrative processes,

procedures and resources necessary, in particular, for meeting the obligations
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LS

provided for in Article 4a and paragraphs 2 and 3 of this Article, are available

to its administration.

Each Member State shall ensure the oversight of the activities of flag State
surveyors, flag State inspectors and reeognised-organisations-and
participateother personnel assisting in the B Recognised Organisation
sehemo spectited-by-the high level erovoon-Hes Sterematiers
referred-to-in-ArteleSaperformance of surveys, and recognised

organisations.

Each Member State shall develop-er maintainensure that a design review and
technical decision-making capability eesmmensurate-withaccording to the size

and type of its fleet, are developed or maintained.

In-orderte-ensure-hurmonisation-ef the supplementary flag S%mspe&r&aﬁ
referred-te-in-Article 4a(2)-point-(e)-the Commn
level-aroup-on-flag-State-mattersveferred-to-n-Artiele Sa(l); shal-adept
implementingacts-to-define the uniform-measures to-determine-the-minimum
requirementsfor-the-implementation-of the-obligatiens provided for by
paragraph -1 These implementing actsshall- be-adopled-in-accordanee-with-the
examination-procedureveferred roin-Astiele-(2)-

‘Article 4¢

CornmonTraining and capacity building-of flag State-personnel

Mesnber States-shall-ensure-thatThe personnel responsible for or performing
surveys, inspections, audits and verifications of-and-audsts-on ships and
companies shall undergo the hermonised-seherme specified-in-paragraph
2uraining relevant to the specific activities carried out.
The-Commission;secking-theaevieeof the highlevelgroup-onMember States
may develop a capacity-building scheme for their flag State matiersreferred
ton-Astiele Qarh ) shall-developa commoneapacit-butldingseheme{post-
qualification-at satiena-levelinspectors and surveyors and keep 1t updated;

considering-new-technologies-andinrelationtoup to date, taking into account
new or additional obligations arising from the selevantinternational

inspeetorsConventions.
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2a.

(@) identificationof the competent-authoritywhichhas inspected-the-ship

(e} outcome of the-port-State-control-nspections{deficienciesyeso6rn6;
(f) identification of ships which have ceased to fly the flag of the Member

State concerned during the previous 12 months

(2} repert(s)-following a flag State-survey-erinspection-caried-outin
aceordance with-Article da(2 -paragraphsthior{sr

The informatienCommission shall be-communicated-to-the-inspeetion-database

provided-for-develop, maintain and update a digital interoperable portal

providing for a single point of access for the information in paragraph I and

allowing Member States’ flag and port State inspectors to access this

information in the performance of their duties.

The Commission shall make that portal electronically accessible and free of

charge for Member States.

That portal shall not contain personal data er confidential information.

The Commission shall ensure the interoperability of the portal with the ship

information database referred to in Article 6a.

This digital portal The-master shall also-be-provided-with-a-copy of-the

reporthe established [three] years from the date of entry into foree of this

amending Directive, at the latest.

The Cammission shall adopt implementing acts to define the technical
functioning of the digital portal referred to in paragraph 2 of this Article.
Those implementing acts shall be adopted in accordance with the

examination procedure referred to in Article 10(2).

(6)  The following Article 6a-is inserted:

3

Article 6a
IaspectionShips information database

The Commission shall develop, maintain and update an-inspectiona ships

information database containing the information specifiedreferred to in Article

G6=AW and providing services for Member States on issuing and controlling of

electronic certificates. The ships information database shall be
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Article 24a-of Direetive 20004-6/EC

5a. The Commission shall adopt implementing acts to define the technical
functioning of the database referred to in Article 6a. Meniber States
communicating informartion in accordance with paragraph 2 of this Article
shall have access to the database information submitted, under the
conditions defined in those implementing acts. Those implementing acts shall
be adopted in accordance with the examination procedure referred to in

Article 10(2).
(7) Article 7 is replaced by the following:
‘ Article 7
Monitoring of compliance and performance of Member States

1. Member States shall take the necessary measures to undergo the IMO audit of

their administration atleast ﬁﬂeee*ﬁ-y—se’ven—yeaﬁ—aﬂd—sheﬂ—phbh% the

i lobaltrtesrated
ShippingInformation System-(GIS1S)-database setup-byaccording to the cycle
adopted at the IMO. Member States shall alse-make-the-same-information
available-to-the-publiepublish the outcome of the audit, in accordance with

relevant national legislation on confidentiality,

Mentber-States shall-ensurethat - Ais
W%ﬁmwm\ﬁ%wm%&mﬂﬁm
Audit reportand-the-ifornatienonsubsequent-actiontakenis-immediately
made-avaHable-to-the Cemmission

”J

tad

In order to ensure the effective implementation of this Directive and to monitor
the overall functioning of flag State compliance and-the i Reeosnised

with the Administration legal duties pursuant

1o this Directive, the Commission shall collect the necessary information and
earrywhien carrying out visits to Member States;-in-aecerdanee-with-Avtiele xx
of Regulati the EuropeanParliamentand-of the-Couneilt
HEMSA Repalation-to-beadoptedl

(8) Article 8 is amended as follows:

W ResulationEUodecofthe-European-Paviiament-and-ofthe Counetl - —HEMSA
Resulation]
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(a) paragraph 1 is replaced by the following:

Each Member State shall implement and maintain a quality management
system covering all-registers-underits-anthority for allthe operational parts of
the flag State-related activities of its administration. Such quality management
system shall be certified in accordance with the-applicable international quality
standards such as ISO 9001 standards.

The quality management system shall include defined responsibilities,
authority and interrelation of all-flasState-personnel—including-othespersonnel
assisting-in-the performance-ofinspectionspersonnel performing surveys,
inspections, audits and verifications and the flag State personnel who
manage, perform and verify work relating to and affecting safety-and-pelution
preventionthe flag State obligations . Such responsibilities shall be
documented, specifying whatthe type and scope of inspection work that may
also be performed by etherpersonnelassisting-inthe performanceof
nspections—and-elsespeeify-non-exclusively employed flag State inspectors,

and how such personnel shall communicate and report. The quality
management system shall indicate the tasks that can be carried out by other

personnel assisting in the performance of surveys.

Each Member State shall ensure that flag State inspectors non-exclusively
employed, and other personnel assisting in the performance of
inspectionssurveys, have education, training and supervision commensurate
with the tasks they are autherizedauthorised to perform, and that they are able

to apply flag State instructions, procedures and criferia.

All-personnel-performing a-survey-of an-inspeetionshall-sign-a-declarationof
absence-of conflict of interestattestingto-theirtMember States shall take
appropriate measures to prevent conflicts of interests of all personnel
performing a survey, verification or inspection and regarding independence
in relation to the work to be performed;which-shall be-kept-by-the Mesnber
Stateresponsible-autherty.

Three years after the date of transposition of this Directive, the quality

management system shall cover the aspects related to this Article.’

(a2) paragraph 2 is replaced by the following:
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Reports and Review

Every five years, and for the first time by [three years from the date of entry
into force of this amending Directive] the Commission shall present a report
to the European Parliament and to the Council on the application of this

Directive.’
(10) The following new Articles are inserted:
Article 9a

Highlevel group-en flag State-mattersExchange of best practice and

experience

1. The Commission shall establish-a high level sroup-on-fag State-matiersfor
disenssine flasState issues-and-faciiate-exchanges of experienceprovide for
the organisation of exchange of experiences and best practices between-the
Member States’ national authorities; and flag State experts and inspectors,
including, as appropriate, other relevant stakeholders, for the implementation
of this Directive those-from-the-privatesector.

The highlevel group-enMember States’ national authorities and flag State
mattersexperts and inspectors shall be compesed-ofrepresentatives-ofthe
MemberStates-and-of-the Commission—assisted-by-EMSAexplore, together with
the Commission, the possibility to develop guidance on elements such as the

methodology to perform flag State inspections, content and format of reporting

or capacity building.
h-shall adeptitsrules-of-procedure:
alia:

(a) makerecommendationsfora-common-appreachte-
precedures-and-guidelinesfor the contrel of ships;

@) assistthe Commission-in-the development-ofacommonreportingformal;
including-timineforflag State-inspections/ Recognised Organisation

what-constitutes-appropriate Fesources, conunensurate with-the size-and
type of fleet referredten-Articledb:
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&)

)

—— ] sl i s el
particalaras regards keepingup-to-date knowledge-about changesn
comrentons-aid-emanati e
develop—and-implement the EU RO-oversight anc-menitering scheme
referred te-inAsticle 7+
provide guidance-on-how to-use-the informatonin-therelevant Union
maritime-databases-for preparation-of flag State-inspeections RO
menitering—with-a view-to-increase-efficiency-in-the-use/peelingof
assist-the Commission-in-the-technical-developmentofthe performanee
erteriareferredte in-Artele-¥2b)
mﬂa&&mmdﬂéﬁﬁﬂg—g&mmm

eﬂlnpanng—ﬁﬂdmgs—&ﬂé—fbl-le%»-up&e&m \mh—a—ﬁew—te—ldeﬂﬁﬁymﬂ—beﬂ

practees:

) harmenised procedures-for-the snpheationof exemptions-and
equivalents-apphied-accordanee-with the-IMO-Cenventions;

Conventions,

‘Article 9b

Information and data

The Commission shall establish an clectronic reporting tool for the purposes of

gathering information and data from the Member States in relation to this

Directive.
Member States shall pertedically, and-atdeastinform the Commission once a
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year of the number of flag State inspections performed in accordance with
Article 4a indicating, for each inspection, the IMO number of the ship, the
date and the place.-inform the Commission-about:

(8) administering safety and pellution-prevention requirements
@) sizeand-ageof fagsed fleet-in-terms-of number-and gross- tonnes-of
G thenumber of flag State-inspecters/surveyers/anditors-and-other

personnel-assisting-in-the performance-of-inspections;

aswell-as-copeofquality manasement systeprcertifieation

(© delegation-ofauthon

) Recopnised Orgamsations-authorised, functions-delegated-and

(11} Article 10 is replaced by the following:
Article 10
Committee procedure

1. The Commission shall be assisted by the Committec on Safe Seas and the
Prevention of Pollution from Ships (COSS) established by Regulation (EC) No
2099/2002. That Committee shall be a committee within the meaning of

Regulation (EU) No 182/2011.

2. Where reference is made to this paragraph, Article 5 of Regulation (EU) No
182/2011 shall apply.”

12) Thefolowine Asticle-ats-nserted:

‘ Artiele-Hoa
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validity-of any-delegated-acts-already inforceThe pewerto-adopt-delegated
aets-is-conferred-on-the Commission-subjectto-the conditionstaid-down-in-this

4.  Befere-adopting-a delegated-actthe-Comsnissien-shall-censult-experts
5. As-seon-us-iudopts-a-delegated-act, the-Commissienshalnotha
simultaneoushy-to-the EvropeanParHament-and-to-the Couneik:

6  A-delesated-act adopted pursuantto-Article 10ashall-enter into-foree-onlyifso
objection-has-been-expressed-either by-the Evropean-Pariament or-the-Couneil
within-a-period of bvo-menths-ef netificaton-of that actto the Eurepean
Parliament-and the Council-ori1£-before the expiry-of thet perod; the Eurepean
Parliament-and-the-Council have botl-infermed the Commission-that-they-wall
Luropean Parliament or of the Coureik

(13a) In Article 11 the following paragraph is added:

‘3. By derogation from the first subparagraph of paragraph 1, a) the Member
States which do not have ships flying their flag that fall within the scope of
this Directive may derogate from the obligation to transpose and implement
Article 6 of this Directive as long as this condition is fulfilled. b) the Member
States which do not have ships that fall within the scope of this Directive and
have closed their register for these ships may derogate from the obligation to
transpose and implement this Directive as long this condition is fulfilled.

Any Member State that infends to avail itself of one of these derogations
shall notify the Commission by fdate of transposition]. Any subsequent

change shall also be communicated to the Commission.

Those Member States may not allow ships falling within the scope of this
Directive to fly their flug nor register such ships in their national registry

until they have completely transposed and implemented this Directive.’

48 Fhetextsetoutin-the Annex-to-this Directive is-added-as-Annexte Directive
200042346
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1P

Article 2

Transposition

Member States shall adopt and publish, by ... [OP: Please insert a date: 30 months from
the date of entry into force of this amending DirectiveGP-—1leaseinsert-a-dateone-year
{rom-the date-ofentry intoforee-of this-amendine Divective] the laws, regulations and
administrative provisions necessary to comply with this Directive. They shall immediately

inform the Commission thereof.

When Member States adopt those previsiensmeasures, they shall contain a reference to this
Directive or shall be accompanied by such reference on the occasion of their official
publication. Member States-shall-determine-hewThe methods of making such reference e
be-madeshall be laid down by Member States.

Member-States-shall eommunicate-to-the Commission-the-text-of the-main-provisiensof
natienalHaw-which-+they-adoptin-the field-covered by this Divective
Article 3

Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in

the Official Journal of the European Union.

Article 4

Addressees

This Directive is addressed to the Member States.

Done at Brussels,

For the European Parliament For the Couneil

The President The President
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ANNEX
CANNEX
2 . 1070628)
(adopted-on 4 December2313)
IMO-INSTRUMENTS IMPEEMENTAHON-COBEHH COBE)

PARTFH—COMMONAREAS

Objective

J—Fhe-obiectiveof this Code-is-to enhanece globalmariime safery-and-protection of the
marine enviromment and-assist-States--the-implementation-of instruments-of the Organizatien-
2 Different States-willview this-Code-aceording-to-their owrrcireumstances-and-should
be bound only for the implementation of these-instruments-to-which-they-are Contracting
Gevernments-or-Parties-By-virtue-of geosraphy-and-circumstanceseme States may-haves
ereaterrole-as-a-flag-State-than-as-a pert-State-oras-a-coastal-State;-whilstothers may have
a-greaterrole-as-a-coastal-State-or-a-port-State-than-as-a flag-State:

3 ln-erderte-meettheecbiective of this- Code; a-Stateisrecommended-e:

effective implementation-and-enforcement-ofrelevantintermatonslmand ton - RStRIMents;

and
A-continuouslyreview-the strategy-to-achieve maintain and impreve- the-everall
erganizational performance-end-capability-as-a Sagport-and-eosstal-State:
General
4.— Underthe-general provisions-of treaty lav-and-of IMO-eonventions:-States-sheuld be
responsiblefor promuleatinetaws-and regulations-and-fer-taking-all-other steps-wineh-may

benecessary-to-give these-instruments-full-and-complete-effect so-as 1o ensure-safety of ife
atseaand-protecton-etthe-manne-emdropment
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AdoudHres:
.5 tonnage measurement-of ships:-and
policies; legislation, asseciated-rutes-and-regulations-and-administrative proceduresfor the
2 organization-and-authority:
Slegistationrulesandregulations:
4 promulgation-of the-applicable-international mendatery-instumentsrules
and-regutations;
5 entoreenientaran eements;

6 controlsurvey—inspection:
iilﬂ ‘!': :\:;-

T selectionrecognition-authorizationempewerment-and-menitormegef
recopnized-erpanizations—as-appropriate - and-eof neminated surveyers:

S investigationsrequired to be-reported-to-the Organization;and

9 reporting-to-the Organization-and-other- Administrations:

Initial actions
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State- the Gevermment-of that State should-be-ira-positien-to-implement-and-enforce-its

remain-legible-readily-identifiable-and retrievable—A-documented-procedure should be
established-to-definethe-controls-needed-for the identification; storage, protection retrievak
Improvement

1 Statessheuld-continuallyv-improve the-adequacy-of the-measures-whieh-are-takento
give-effect to these-conventiensand protocels-which-they have aceeptedImprovement
sheuld-benade-through rigorous-and-effective application-and-enforcementofnational
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WWWWWWW‘MM@ T
alia:

2resional-and-national drills-on-safety-and pollutienpreventicnwhich-engage-a-broad

A-using reward-and-incentive-mechanismsfor shipping compantes-and-seafarers regarding
improving safety-and pellution-prevention:

nen-conformitiesinorder to-prevent reenrrenceinchading:
A-review—and-analysis-of nen-conformities;

B review-of the corrective-actiontaken:

in-the-implernentation-and-enforeement-of the requirements-of-all-safery end petlution
prevention conventions-and-protocels-to-which they-are-parties; and
- Administrations-to-update-and Fevseany relevan

envirenmental protection-programmevwhichas-a-minimum,-should consistof the-follewing:

A administrative-tastactions: mﬂmﬁ}eme%a-pﬁhedb}e—nﬁemm regulations-as

well as-developing-and-disseminating-any-nt R -
mdedmh«hngeeﬂﬁcawdbﬁehs&}ﬁeaﬁeﬁ%eaewmmcogm?ed%e
flag-State-in-seeordanee-with-the-previsions- o SOLAS+ A which
certifieate is-required by the-flag State to-demonstrate-cemphance with stuetural;
mechanicalcleetricaland/oreotherrequirements-ofan-international-eonvention te-whieh
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required-certificates-and relevant documentation-andlor-of any entity-which-has-been
Jologated-authority by the S ; | o RS |
doctiertaiton
3-comphance-with-the requirernentsrelated to-international-standards-of trasning;
certification and-watchkeeping-ofseafarers—Fhisineludesrinter aha:
Jtraining-assessmentofcompetenee-and-certification-of seafarers;
2 certificates-and-endersementsthat-aceuratelyreflect-the competencies-of the
seafarersusing-the-appropricte-terminelogy-as-well-as terms-that-ere-identiealto-these

invehdnaships-with-identified-deficiencies;and

S the-development; decumentation-and provision-efmudance-coneerning these-requiversents
foundn-therelevantinternationaHnstroments that-are-to-the satisfactien-afthe
Adpnistration:

17— A-flag-State-should-ensure-that ships-entitled-to-Thy-iis flag are-suffeienty-and-efficiently
manned. taking-inte-sceountrelevant-and-existing measures-such-as-the Prneiples-of Safe Meanning
adopted-by-the-Organisation:

Delegation-ef anthorixy
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18— With regard-onty-to-ships-entitled to fly-itsflag-a-Hapg-Statesuthesrizing arecognized
organization-to-neton-ts-behalfin-conducting the surveysinspections-and-anditsissuingof
certifieatesand-docurnents marking of ships-and-other statutory-werk required-under the
conventions-of the Organization-orunder-its-national legislation; sheuldregulate-sueh
autherization(s)in-accordancewith-the-appliecable requirementsef the-international-mandatery
J-determine-that-the reepenized-organization-hasndequateresources 1n-terms-of technieal:
manacerial-and research-capabilities-to-accomplish the-tasks-being-assignedin-accordance
with-the required standardsfor recognized organizations-actingon-behalfef the
Administrationset-outin-the relevantinstruments-ofthe-Organization;
2 have-as-its-basis-a-formalwritten agreement-between-the Administration-and the recognized
of the-Orpanization-or-equivalentlegal arrangements—and-which-may be-based-on-the-model
sinisiion;
2issue-specificinstruchions-detailing-actionsto-be followed-in the-eventthat-a-ship-is-found
unfit to-proceed-to-sea-without-danger-to-the ship-or persens-on-board—or-isfound-te-present
an-unreasenable-threat of harm-to-the manne-epvironment;

— — oationwithalle —_ ki
interpretaitensthereof g g\qﬂg—eﬁfea—mmepfe&%mnsﬂf—thecmvemmlraﬂd—speﬁﬁf—eﬂg—fef
application-to-ships-entithed-to-fly-Hs-lag, whetherapy-additionalstandards-of the
Administration-go-beyond-convention requirements-ir-any-respeet;-and

S require-that thevecoamz svdtich willprevidethe
Adinistrationvwith-data-to-assistin interpretation ef requiremen SETER

i ernational-irsHHeR s,

19— No flac State-shouldnandate- isrecognized-organizations-te epply-to shipsother than-these
entitled-te-fly-itsHagany requirenent pertainingto-their-elassificationrulesyequirernents;
procedures-orperformance-of other statutory certificationprocessesbeyond-convention
requirements and-the-mandatory-nstruments-of-the- Organization:

20.— The-flas State should-establish-or-parbeipate-inan-oversight pregramme-with-adequate
resourees formonitoring-ofand-communieationwith—Hsreeopnized organization{s)in-orderte
ensure-that-Hts-international-obligationssrefaly-metby:
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‘ il ! I _ —— itlod-to-fly
s {lag_eﬁfeaﬂxeh—eem-ply-wﬂh—!hﬁequneM&ef—lheﬂppheable A T
2 conducting-supplementary-surveys-as-it deems necessary-to-ensure that-ships-entitledto-fiy
#s-fae comphy-with national requirements—which-supplement the-international mandatory
requirerents;and

3 providingstaffwhe-have-a-good-knowledge-of the rules-andregulations-of the flag State

mmwmmmwm
eversight-ofthe recognized-organizations:

and ﬁ%ﬂﬂdﬂféﬁ-b*—ﬁhiﬁs-em}ﬂed—{ : : §
Wm\wtmmlgmmmmesm%mﬂ&

A prehibiting ships-entitled-to-fyits-Hag-from-sailing until- sueh-ships-can-proceed-to-seain
complianee-with-the requirements of international rulesand-standards;

P odics ; ¢ clsibos-entitiod e fiv-ite o T

3-the surveyor to-ensure—during-the periodic-inspection referred-to-in subparagraph—2;- that
seafarers-assigned-to-the-shipsare-familiar with:

b thenspecificdutiesand
-2 ship-arrangements—mstallations—equipment-and procedures;
H-ensurine that-the-ship's-complementas-a wheleean-effectivelycoordinate-acthvities-in an
o a ey 3 s M y - I ~f £ ‘ital %ia E-I!é}e’ii‘ =.“ *q ;Iq ! 1ai. El Eﬂti g‘a Fi-

5-providing in natienallaws-andregulations-for penalties-of adequate sevesiy-to-diseonrage
vielation-of international-rules-and-standards by-ships-entitled-to flyv-itsfag;
-6-instituting-proceedings—afier an investgation-basbeen conductedaganstships-entitled to
fly-its flagwhich-have-violated internatienal-rales and-standards, irespeetive-of where the
wolation-has cccurred:
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violations-of international rulesand-standards by individualsissued-with-certifieates-or
endersements-underts-authorityand

8- instituting proceedings—afleran-investigation has-been-conducted—against-individuals
holding-certificates-or-endorsements-whe-have-vielatedinternational rules-and-standares;
irrespectiveofwhere the-vielationhas-aceurreds

22 A -flag State should-develop-and-implement-a-control-and-menilorng programete; a5

as-appropriate;
3-provide for-a-timely response-to-deficiencies-end-alleged pollution-incidents reported by
port-er-coastal-States:

24 Furthepmorethe flag Stateshould:

lepisdation:

2 providean-appropriate-numberof qualified personneHe-implement-and enforee-the
vestisations and-surveys:

S-provide-asufficient number-ofqualified-flag-State personne-o-investigate ineidents-where
Aprovideasuificientnumberof qualified flag State-personncl-to-investigate meidents-where
thevalidity-ofa certificate orendomsement-or-of the competence of individuals-helding
certificates or endorsements-issued-under-its-authert-are-questioned by-port-States:and

25 Whep-a-flag State-is-informed-that aship-entitled-te-Hly-its-Hag has been-detated by-aport
State-the-flag State should-oversee that-approprate-corrective measures-are-ftaken-to bring the ship
in-question-inte-immediate-comphanee-with-theappheable-international instrurrents:

FT/pl
TREE.2.A

www.parlament.gv.at

29
EN



assignments; the flag State-isrecommended-to-ensure ready-ac devess trenerbseehedebana.
~+navigation-and-the-CollisionRegulations;
2 flag Stateregulations-on-certificates-of competeney:
“-interviewing-techiques;
S-evidenee gatheringrand
H-evaluation-of the-effectsof the huran element

d&ty#eﬂl{hreeéays-epmaw—aﬂé—&wéeathﬁ rewhmg—ﬁrer&eee&paiieﬂal-&eadméeaaﬂtm{e
ships-of the flagState showld-be investigated-and-the resulis-of such-avestigations-made-publie.

41— Ship-casualtiesshould be investigated-and reporied-in-aecordance with-the-relevant
and-guidelines-developed-by-the Organization. The report-on-the-dnvestigation should-beferwarded
to-the Orpanization-together-with-the flag Staie's observations—in-aecordance-with-the-gpuidelines
referred to-above:
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in the+leet:

S-tvestigation-of eccupational-aceidents:
J0-the-number-of suspensions-or-withdrawals-of certificates-erdersemenis—approvals.-er similar"

13178/24
ANNEX

FT/pl
TREE.2.A

www.parlament.gv.at

31
EN





