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REGULATION (EU) 2020/...
OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 21 October 2020

amending Directive (EU) 2016/798,
as regards the application of railway safety and interoperability rules

within the Channel Fixed Link

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 91

thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,
Having regard to the opinion of the European Economic and Social Committee!,
After consulting the Committee of the Regions,

Acting in accordance with the ordinary legislative procedure?,

1 Opinion of 16 September 2020 (not yet published in the Official Journal).
Position of the European Parliament of 8§ October 2020 (not yet published in the Official
Journal) and decision of the Council of 14 October 2020.

[
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Whereas:

(1)

2

3)

Directive (EU) 2016/798 of the European Parliament and of the Council! requires each
Member State to establish a national safety authority to be entrusted with the tasks
specified in relation to railway safety. In accordance with that Directive, a national safety
authority may be a body established unilaterally by the Member State concerned or,
alternatively, a body entrusted by several Member States with those tasks in order to

ensure a unified safety regime.

The Treaty between France and the United Kingdom of Great Britain and Northern Ireland
concerning the Construction and Operation by Private Concessionaires of a Channel Fixed
Link, signed at Canterbury on 12 February 1986 (‘the Treaty of Canterbury’), established

an Intergovernmental Commission to supervise all matters concerning the construction and

operation of the Channel Fixed Link (‘the Intergovernmental Commission’).

Until the end of the transition period provided for in the Agreement on the withdrawal of
the United Kingdom of Great Britain and Northern Ireland from the European Union and
the European Atomic Energy Community? (‘the transition period”), the Intergovernmental
Commission is the national safety authority within the meaning of Directive

(EU) 2016/798 responsible for the Channel Fixed Link.

2

Directive (EU) 2016/798 of the European Parliament and of the Council of 11 May 2016 on
railway safety (OJ L 138, 26.5.2016, p. 102).
OJ L 29,31.1.2020, p. 7.
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4) At the end of the transition period, the Intergovernmental Commission will become a body
established through an international agreement between a Member State, namely France,
and a third country, namely the United Kingdom of Great Britain and Northern Ireland
(“the United Kingdom’). Unless otherwise provided for in an international agreement
binding upon the United Kingdom, it will no longer be a national safety authority under
Union law and Union law will no longer be applicable to the part of the Channel Fixed

Link under the jurisdiction of the United Kingdom.

%) To ensure the safe and efficient operation of the Channel Fixed Link, it is appropriate to
retain the Intergovernmental Commission as the single safety authority responsible for the

whole of that infrastructure.

(6) To that end, Decision (EU) 2020/... of the European Parliament and of the Council'*
empowers France, under certain conditions, to negotiate, sign and conclude an
international agreement, supplementing the Treaty of Canterbury, under which the
Intergovernmental Commission is retained as the single safety authority competent for the

application of Union law within the Channel Fixed Link.

1 Decision (EU) 2020/... of the European Parliament and of the Council ....

* OJ: Please insert in the text the number of the Decision contained in document
PE-CONS 31/20 (2020/0160(COD)) and insert the number, date, title and OJ reference of
that Decision in the footnote.
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(7

®)

©)

(10)

(an

To this effect, specific rules should be established regarding specific safety authorities, as
well as regarding the duties of the Member State concerned to take all the necessary
measures to ensure that Union law is applied at all times by the specifc safety authority or,

failing that, by its national safety authority.

Dispute settlement between the Member State concerned and the third country in the area
of railway safety may raise questions of interpretation of Union law. Consequently, the
Court of Justice of the European Union should be made competent to give preliminary

rulings on such questions.
Directive (EU) 2016/798 should therefore be amended accordingly.

Since the objective of this Regulation, namely to ensure the safe and efficient operation of
the Channel Fixed Link after the end of the transition period, cannot be sufficiently
achieved by the Member States but can rather, by reason of the scale and effects of the
proposed action, be better achieved at Union level, the Union may adopt measures, in
accordance with the principle of subsidiarity as set out in Article 5 of the Treaty on
European Union. In accordance with the principle of proportionality as set out in that

Article, this Regulation does not go beyond what is necessary to achieve that objective.

This Regulation should enter into force as a matter of urgency on the day following that of

its publication in the Official Journal of the European Union,

HAVE ADOPTED THIS REGULATION:
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Article 1
Amendments to Directive (EU) 2016/798

Directive (EU) 2016/798 is amended as follows:
(D) in Article 3, point (7) is replaced by the following:
“7.  “national safety authority” means:

(a) the national body entrusted with the tasks regarding railway safety in

accordance with this Directive;

(b) any body entrusted by several Member States with the tasks referred to in

point (a) in order to ensure a unified safety regime;

(c) any body entrusted by a Member State and a third country with the tasks
referred to in point (a) in order to ensure a unified safety regime, provided that
the Union has concluded an agreement to this effect with the third country
concerned or that that Member State has concluded such agreement in

accordance with an empowerment granted by the Union to that effect;’;
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2)

in Article 16, the following paragraphs are added:

‘4.

Where a single piece of engineering structure is situated partly in a third country and
partly in a Member State, that Member State may designate, in addition to the
national safety authority otherwise competent for its territory, and in accordance with
Article 3, point (7), point (c¢), and with an international agreement concluded by the
Union or whose conclusion is authorised by the Union, a safety authority competent
specifically for that engineering structure and all other elements of the rail
infrastructure linked to it (“the specific safety authority”). In accordance with that
international agreement, the national safety authority may temporarily assume

competence for the part of the engineering structure situated in that Member State.

In the context of any international agreement referred to in the first subparagraph, the
Member State concerned shall take all measures at its disposal under that
international agreement to ensure that the specific safety authority complies with the
Union law. To this effect, and where necessary for reasons of railway safety, the
Member State concerned shall without delay make use of the right granted by that
international agreement, whereby the national safety authority is entitled to assume
sole competence for the part of the engineering structure situated in that

Member State.
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5. Where a dispute submitted to arbitration in accordance with an international
agreement raises a question of interpretation of Union law, the Court of Justice of the
European Union (“Court of Justice”) shall have jurisdiction to give a preliminary
ruling on the question at the request of the arbitral tribunal set up to settle disputes

under that international agreement.

The provisions of Union law governing proceedings before the Court of Justice in
accordance with Article 267 of the Treaty on the Functioning of the European Union
shall apply mutatis mutandis to requests for a preliminary ruling of the Court of

Justice made pursuant to the first subparagraph.

Where the arbitral tribunal fails to comply with any ruling of the Court of Justice
delivered in accordance with the first subparagraph, the Member State concerned
shall without delay make use of the right granted by the international agreement,
whereby the national safety authority is entitled to assume sole competence for the

part of the engineering structure situated in that Member State.’.
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Article 2
Entry into force

This Regulation shall enter into force on the day following that of its publication in the Official

Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels,

For the European Parliament For the Council

The President The President
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