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Transparency on 8 October 2020] 
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ANNEX 2 

 

 

Council of the European Union 
General Secretariat 

 

 Directorate-General Communication and Information - COMM 
Directorate Information and Outreach 
Information Services Unit / Transparency 
Head of Unit 

 

Brussels, 13 October 2020 

DELETED 

Email: DELETED 
 

Ref. 20/1823-rh/mf 

Request made on: 16.09.2020  
Registered on: 08.10.2020 

Dear DELETED, 

 

On 16 September 2020, you have complained against Council Implementing Decision (EU) 

2020/1117 of 27 July 2020 appointing the European Prosecutors and you have requested the 

Council to make public the proceedings of the selection procedure and, in particular the reasons 

why the Council has not followed the selection committee order of preference. 

 

By letter of the Council of 8 October 2020, you have received information on the reasons which 

underpinned the aforementioned Council implementing decision and you were informed that 

several documents − to the extent that they concern your personal data and assessment of your 

merits − can be made available to you at your request.  

 

By this letter, you have also been informed that your request, in so far as it purports to making 

public documents concerning the proceedings of the selection procedure, would be analysed as a 

request for public access to documents under Regulation (EC) No 1049/20011 and that you would 

receive a separate reply in that regard. 

 

Following the letter of 8 October 2020, please note that we have identified the following documents 

as corresponding to your request: 

                                                 
1  Regulation (EC) No 1049/2001 of the European Parliament and of the Council regarding public access to European 

Parliament, Council and Commission documents (OJ L 145, 31.5.2001, p. 43) 
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9907/19 of 6 June 2019 - Opinion of the selection panel set up pursuant to Article 14(3) of Council 

Regulation 2017/1939 on the candidates nominated by Austria. 

 

10530/19 of 21 June 2019 - Opinion of the selection panel set up pursuant to Article 14(3) of 

Council Regulation 2017/1939 on the candidates nominated by Belgium, Germany, France and the 

Netherlands. 

 

13105/19 of 15 October 2019 - Opinion of the selection panel set up pursuant to Article 14(3) of 

Council Regulation 2017/1939 on the candidates nominated by Cyprus, Greece, Lithuania and 

Romania. 

 

14188/19 of 19 November 2019 - Selection procedure of one of the candidates nominated by 

Cyprus for the post of European Prosecutor. 

 

14273/19 of 19 November 2019 - Opinion of the selection panel set up pursuant to Article 14(3) of 

Council Regulation 2017/1939 on the candidates nominated by Spain, Croatia, Luxembourg, 

Portugal and Slovenia. 

 

14775/19 of 6 December 2019 - JHA Counsellors (COPEN). 

 

14780/19 INIT of 6 December 2019 - EPPO: appointment of the European Prosecutors - Letter to 

one nominated candidate of Cyprus. 

 

14780/19 REV 1 of 12 December 2019 - EPPO: appointment of the European Prosecutors - Letter 

to one nominated candidate of Cyprus. 

 

14780/19 REV 2 of 19 December 2019 - EPPO: appointment of the European Prosecutors - Letter 

to one nominated candidate of Cyprus. 

 

14822/19 of 10 December 2019 - Opinion of the selection panel set up pursuant to Article 14(3) of 

Council Regulation 2017/1939 on the candidates nominated by Italy, Estonia and Slovenia. 

 

6694/20 of 9 March 2020 - EPPO: appointment of the European Prosecutors - Written remarks 

from Portugal and Belgium on the ranking and reasoned opinion on the candidates nominated by 

them. 

 

8480/20 of 2 June 2020 - Opinion of the selection panel set up pursuant to Article 14(3) of Council 

Regulation 2017/1939 on the candidates nominated by Malta.  

 

9019/20 of 24 June 2020 - Letter concerning one nominated candidate of Bulgaria for the position 

of European Prosecutor. 

 

9020/20 of 24 June 2020 - Draft letter concerning one nominated candidate of Bulgaria for the 

position of European prosecutor. 
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9316/20 of 2 July 2020 - EPPO: Process for appointment of the European Prosecutors - Letters in 

relation to nominated candidates for the position of European Prosecutors. 

 

9348/20 of 2 July 2020 - EPPO: appointment of European Prosecutors - Written remarks from 

Bulgaria on the ranking and reasoned opinion on the candidates nominated by it.  

 

9638/20 of 14 July 2020 - Summary of discussions of the meeting JHA Counsellors COPEN - 

EPPO 1July 2020. 

 

9669/20 of 16 July 2020 - EPPO: Process for the appointment of the European Prosecutors - 

Letter from the Minister of Justice, Equality and Governance of Malta to the EPPO selection panel. 

 

9670/20 INIT of 16 July 2020 - Opinion of the selection panel set up pursuant to Article 14(3) of 

Council Regulation 2017/1939 on the candidates nominated by Malta.  

 

9670/20 REV 1 of 17 July 2020 - Opinion of the selection panel set up pursuant to Article 14(3) of 

Council Regulation 2017/1939 on the candidates nominated by Malta.  

 

9851/20 of 24 July 2020 - Summary of proceedings of the JHA Counsellors (EPPO) meeting on 22 

July 2020. 

 

11199/20 of 29 September 2020 - EPPO: Process for the appointment of the European 

Prosecutors - Notifications to the unsuccessful candidates for the post of European Prosecutor 

 

By the present, I regret to inform you that the General Secretariat of the Council is unable to make 

the requested documents public, in the sense of a disclosure with an erga omnes effect, allowing 

any person to have access to the documents in question.  

 

First, the requested documents, which comprise inter alia an assessment of the candidate's legal 

expertise, professional experience and ability to perform the duties of European Prosecutor, 

contain personal data of the candidates for the appointment of the European Prosecutors. 

Therefore they fall within the scope of the exception relating to the protection of the public interest 

as regards privacy and the integrity of the individual (Article 4(1)(b) of Regulation (EC) No 

1049/2001). The notion of personal data is interpreted broadly in the case-law of the Court. It 

manifestly covers both the factual elements concerning the candidates' professional experience 

and qualifications and the selection panel's individual as well as comparative assessment of the 

candidate's merits.  

 

According to established case law, where a request seeks to obtain access to a document 

including personal data, the legal framework on the protection of individuals with regard to the 

processing of personal data by the European institutions and bodies becomes applicable in its 

entirety. 
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More specifically, according to Article 9 of Regulation (EU) 2018/1725 of the European Parliament 

and of the Council of 23 October 2018 on the protection of natural persons with regard to the 

processing of personal data by the Union institutions, bodies, offices and agencies and on the free 

movement of such data, "personal data shall only be transmitted to recipients established in the 

Union other than Union institutions and bodies if:  

(a) the recipient establishes that the data are necessary for the performance of a task carried out in 

the public interest or in the exercise of official authority vested in the recipient; or 

(b) the recipient establishes that it is necessary to have the data transmitted for a specific 

purpose in the public interest and the controller, where there is any reason to assume that the data 

subject’s legitimate interests might be prejudiced, establishes that it is proportionate to transmit the 
personal data for that specific purpose after having demonstrably weighed the various competing 

interests. 

(…) Union institutions and bodies shall reconcile the right to the protection of personal data with 
the right of access to documents in accordance with Union law". 

 

In your complaint you have not established the necessity of the transfer of the personal data 

contained in the requested documents. 

 

Second, the Council considers that disclosure of the requested documents is likely to cause harm 

to the reputation of the candidates and therefore would prejudice their legitimate interests. 

 

In particular, the disclosure of the information contained in the documents sought for public 

release, such as the assessment of the candidates' merits or the comparative assessment of 

merits of various candidates, could be relevant for any other position both in the public or the 

private sector for which the candidate could be considered in the future since it shows the 

capabilities of the candidate as legal professional. 

 

As such, it could have a significant negative impact on the candidates' career prospects and in 

particular their chances to succeed in other competitions.  

 

Inevitably, this risk is even higher where disclosure relates to an opinion on the appointment of 

a candidate that is unfavourable or could be interpreted as such. 

 

It follows that the disclosure of the requested documents is likely to undermine the protection of the 

candidates' commercial interests (Article 4(2), first indent of Regulation (EC) No 1049/2001), in the 

event that they carry out or intend to carry out paid work after the selection procedure is over or 

after their term as European Prosecutor has finished.  

 

Under these circumstances, the GSC is unable to grant public access to the parts of the requested 

documents revealing background data for assessing the suitability of the candidates to perform the 

duties as European Prosecutor. 

 

www.parlament.gv.at

https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=37433&code1=RAT&code2=&gruppen=Link:12322/20;Nr:12322;Year:20&comp=12322%7C2020%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=37433&code1=VER&code2=&gruppen=Link:2018/1725;Year2:2018;Nr2:1725&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=37433&code1=VER&code2=&gruppen=Link:1049/2001;Nr:1049;Year:2001&comp=


 

 

12322/20   RH/ns 15 

ANNEX 2 COMM.2.C  EN 
 

Third, the GSC considers that full disclosure of the requested documents, and especially of 

information concerning the candidates' suitability to perform the duties of European Prosecutor, 

would seriously undermine the aims and quality of the selection and appointment procedures 

provided for in Articles 14 to 16 of the EPPO Regulation. It follows that your request to access 

those documents has to be refused on the basis of Article 4(3) of Regulation (EC) No 1049/2001. 

 

The selection procedures for the post of European Prosecutor are very specific in nature. They 

include several distinct stages, starting with a selection procedure organised by the authorities of 

each of the interested Member States (Article 16(1) of the EPPO Regulation), an assessment by 

an independent panel set up in accordance with Article 14(3) of the EPPO Regulation and a final 

assessment on the basis of the documents brought to the attention of the Council by the interested 

Member States and the selection panel itself, leading to the adoption of a Council decision on the 

appointment (Article 16(3) of the EPPO Regulation). 

 

In the light of that particular nature of those procedures, the publication of the selection panels' 

opinions, rankings and other documents in relation to the deliberations in the Council and its 

preparatory bodies would directly affect the confidential nature of the deliberations of the selection 

panel, as expressly foreseen in Rule IV of the operating rules of the selection panel2. It would also 

undermine the secrecy of deliberations of the Council and its various preparatory bodies involved 

in the assessment of the candidatures, provided for in Article 6(1) of the Council Rules of 

Procedure. Moreover, public access to documents produced on different stages of that process by 

different stakeholders would undermine the proper conduct of those procedures. 

 

On the one hand, disclosure of the requested documents would inevitably affect working methods 

of the Member States and of the selection panel in any future selection procedures. Inevitably, it 

would make the Member States and the Panel be more restrained and guarded when giving the 

reasons for their assessment. That, over a time could lead to the situation that the Council would 

not be able to obtain complete, relevant and useful explanation of the rationale for those 

assessments, whether  favourable or unfavourable. 

 

On the other hand, the disclosure of those documents is also likely to have a negative impact on 

the potential candidates interested to apply in the future for the post of European Prosecutor. Such 

disclosure might also dissuade certain even highly qualified individuals from applying in the future 

because, even if the assessment of their merits were favourable, the documents produced in the 

course of the procedure contain detailed comments on the abilities of the candidates, some of 

whom might fear a negative impact on their reputation. 

 

It follows that the disclosure of the documents sought could have broader systemic implications for 

the correct functioning of selection procedures for European Prosecutors. 

 

Fourth, having examined the context in which the requested document were drafted, on balance 

the General Secretariat of the Council could not identify any evidence suggesting the existence of 

an overriding public interest in their disclosure. 

                                                 
2  Council Implementing Decision (EU) 2018/1696 of 13 July 2018 on the operating rules of the selection panel provided for in 

Article 14(3) of Regulation (EU) 2017/1939 implementing enhanced cooperation on the establishment of the European 

Public Prosecutor's Office (‘the EPPO’) (OJ L 282, 12.11.2018, p. 8–12). 
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Finally, the General Secretariat of the Council has also examined the possibility of releasing parts 

of the documents.3 However, since it has been established that the abovementioned exceptions to 

the right of access apply to their entire content, the General Secretariat of the Council is obliged to 

refuse even a partial access. 

 

Pursuant to Article 7(2) of Regulation (EC) No 1049/2001, you may ask the Council to review this 

decision within 15 working days of receiving this reply. Should you see the need for such a review, 

you are invited to indicate the reasons thereof.4 

 

Yours sincerely, 

 

 

 

Fernando FLORINDO 

 

                                                 
3  Article 4(6) of Regulation (EC) No 1049/2001. 
4  Council documents on confirmatory applications are made available to the public. Pursuant to data protection rules at EU 

level (Regulation (EU) No 2018/1725, if you make a confirmatory application your name will only appear in related 

documents if you have given your explicit consent. 
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ANNEX 3 

[Letter and email sent to access@consilium.europa.eu on 26 October - 13:15] 

From: DELETED 

Sent: Monday, October 26, 2020 1:15 PM 

To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu> 

Cc: DELETED @consilium.europa.eu>; DELETED @consilium.europa.eu>; DELETED 

@consilium.europa.eu> 

Subject: Confirmatory Application Ref. 20/1823-rh/mf  

Importance: High 

Dear Sir / Madam 

Council of the European Union,  

Your Ref.  20/1823-rh/mf (13.10.2020) 

Please pass the attached document – Confirmatory Application – to the person in charge of 

reviewing confirmatory applications. 

Best regards, 

DELETED 
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___________________________ 
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