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Annex 1: PROCEDURAL INFORMATION

The Commission started the ex-post evaluation of the Directive in accordance with the Better
Regulation requirements in summer 2019, based on the evaluation criteria effectiveness,
efficiency, coherence, relevance and EU-added value.

Lead DGs and Interservice Steering Group

The evaluation of the environmental crime directive has been coordinated by the European
Commission's Directorate-General (DG) Justice and Consumers supported by an Interservice
Steering Group (ISG) involving representatives of DG ENV, DG HOME, DG OLAF, DG
MOVE, DG MARE, DG CLIMA, DG ENER, DG SANTE, DG DEVCO, the Legal Service
and the Secretariat-General. The group steered and monitored the evaluation's progress, the
contracting of an external contractor, the progress made by the contractor, the drafting of the
Staff Working Document (SWD) and ensured that it met the necessary standards for quality,
impartiality and usefulness.

Roadmap

The roadmap was published on 8 March 2019 and feedback on this roadmap was received
until 5 April 2019. The Commission received 6 statements: European Environmental Bureau
(BE); NGO Shipbreaking Platform (BE); WWF European Policy Office (BE); Norwegian
Environment Agency; BirdLife Europe (BE), WCS EU (BE), ZERO - Associa¢do Sistema
Terrestre Sustentavel (PT).

External contractor

The Commission commissioned an external contractor — a consortium by ICF/Milieu — to
support the evaluation (request for service JUST/2019/JACC/FW/CRIM/0050 (2019/04)
under Framework contract n°® JUST/2015/PR/01/0003 on Supply of Impact Assessment,
Evaluation and Evaluation related services in the policy areas - Lot 1). The contract was
concluded on 26 July 2019. The contractor delivered a study, which was finalised in
April 2020.

The contractor had to collect, screen, assess and extract relevant information from existing
material, studies, surveys and reports done by the Commission, stakeholders, academic and
other research institutions, Member States and international or Union bodies in the field of
environmental crime and offences. As data, where it exists, is often not complete (e.g. not
covering or not covering in the same quality all Member States) or might only be available for
certain geographical and/or environmental areas (such as wildlife or waste crime), the
contractor was to analyse the available data and draw appropriate conclusions from them.
Data gaps had to be clearly identified. Collection of new data, through surveys, meetings and
interviews with stakeholders and other actors was required where useful and necessary to
supplement existing incomplete data and/or to confirm conclusions drawn from available
data.

Public consultation

On 10 October 2019, the Commission opened a 12-week public consultation, running until
2 January 2020. The consultation covered all evaluation criteria. To maximise the response
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rate, permanent representations of the Member States and a number of stakeholders and
stakeholder organisations were also contacted directly and provided with the link to the
questionnaire. In total, the Commission received 142 replies. A short summary of the results
was published soon after closure of the public consultation on the European Commission’s
public consultation website (https://ec.europa.eu/info/law/better-regulation/initiatives/ares-
2018-4981980/public-consultation_en). A full assessment of the results can be found in the
synopsis report (see Annex V).

The Interservice Steering Group was set up and met at the inception and interim stages of the
evaluation work and provided guidance and comments on draft reports.

By 19 March, the Interservice Steering Group provided written comments to the draft Staff
Working Document. A meeting could not be held due to the Corona-exceptional
circumstances.

Workshop

A workshop with experts was held by the contractor to test the results of the evaluation as set
out in the SWD. A meeting could not be held, due to the exceptional circumstances of the
Corona crisis. Instead, participants were asked to provide written comments by
25 March 2020.

Information report by the European Economic and Social Committee (EESC)

In accordance with the Protocol on Cooperation between the European Commission and the
European Economic and Social Committee (EESC), the Commission invited the EESC to
contribute to the Commission’s evaluation of the Directive by preparing an information
report. In its plenary assembly on 11 December 2019 the EESC adopted the information
report and its related recommendations focus on the effectiveness, relevance and EU-added
value of the Directive as well as on the way forward based on its findings.

The information report covers the criteria of effectiveness, relevance and the added value of
involving civil society. The information report draws on: (1) reports compiled during fact-
finding missions to a sample of five EU Member States (France, the Czech Republic,
Hungary, Portugal and Finland); (2) a questionnaire targeted at civil society organisations in
the same five Member States.

Joint Research Center (JRC)

The JRC was contacted several times to explore possibilities to support the evaluation with
information/data, particularly with regard to the efficiency criterion and the development of
environmental crime across the EU. Representatives of the Joint Research Center (Ispra)
participated in the ISSG meeting on 13 September 2019 - by video, giving advice on
methodology in the absence of sufficient, coherent and robust data.

Consultation of Regulatory Scrutiny Board (RSB or Board)

The RSB is an independent body within the Commission which scrutinises the quality of
impact assessments, evaluations and fitness checks. The Board provides quality assurance to
the political level of the Commission. The RSB selected the evaluation of the environmental
crime directive for scrutiny. Before the evaluation started, an early upstream meeting was held
with the Board on 26 February 2019, which was supported and prepared by a background
paper sent to the Board upfront. The meeting served mainly to discuss issues relating to the
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limitations of data availability and the broad and complex scope of the evaluation of the
Directive.

The draft SWD and accompanying documents were sent to the Board on 24 March 2020. The
meeting with the Board took place on 22 April 2020 (to be updated after the meeting). On
24 April 2020, Board issued a positive opinion with recommendations to improve the
document. The recommendations were incorporated into the SWD.

1

a)

b)

©)

The report should better explain the
background of the evaluation and
why it is undertaken now, 10 years
after the Directive’s
implementation.

The intervention logic should better
account for how the Directive works
to deliver better outcomes, and
what sort of evidence would signal
success. The report should clarify
what should have been achieved at
this point in time. The report should
explain, in particular, the objective
of achieving a level playing field,
including why it is important and
what a level playing field would look
like in practice. Given that the
Directive allows quite some leeway
for Member States’ implementation,
the report should explain what
degree of harmonisation was to be
expected and whether this has been
achieved.

The report should also present
actions and formal procedures
undertaken by the Commission to
ensure Member States’ compliance,
including with requirements on
deterrent sanctions.

a)

b)

©)

Under more information
added under section 1 —
“Introduction” subheading
“political context”.

Information added under
section 2.3 - “Intervention
Logic” .

Information added under
section 5.1. subheading
“Description of the current
situation” and under section
6.1.2. - "Deterrent
Sanctioning System” -
subheading “Interplay with
other Sanctioning Systems”
and “Commission action”.

2

b)

b)

The analysis should clarify the
notion of safe havens and present
any available evidence that they do
or do not exist and have resulted in
unfair competition.

The report should present business
views, if necessary drawing on
other sources than the consultation
and interviews undertaken.

The report should detail why the
failure to meet minimum sanction
levels has not resulted in safe
havens. It should explain what role
civil and administrative law played
in this respect.

Information added under
section 6.1.1.- “Level Playing
Field” under subheading “safe
havens.
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a) The report should assess the
Directive’s relevance
comprehensively and objectively,
taking into account the lack of
evidence that it has had and any
direct effect on the level of
environmental crime.

b) In particular, the analysis should
expand on the added value of this
Directive to sectoral legislation.
Similarly, the report should
elaborate on the extent to which
environmental crime cases are
currently dealt with under the
Directive, or rather tend to fall
under other criminal offences (as
demonstrated in some of the case

The report could better explain how
and to what extent the Directive has
contributed to reducing environmental
crime. It should better explain its
deterrent role and how it can
strengthen investigation and
enforcement by police and
prosecutors. The Directive may

have an indirect impact, which the
report so far neglects.

The report should clearly present the
gaps in the evidence base. It should
better explain what steps it took to try
to collect data and why they were only
partially successful.

It should explain the consequences for
understanding how the Directive
affected environmental crime. The
report could include conclusions on the
lack of evidence and ,possibly, how to
overcome it.

The report should, as much as
possible, present stakeholder views
differentiated by groups, such as
businesses, law enforcers and

a)b) Section 6.4.1 -
“Continued relevance of
the Directive”. It was
made clearer that the
Directive’s effectiveness
and thus relevance
depends on the practical
implementation,

studiesi.

More explanations added to
section 2.3. - “Intervention
logic”. In particular, the limited
influence of the Directive alone
on the reduction of crime and
the role of the Directive as an
element in an overarching
approach of the Commission to
combat environmental crime is
better explained.

New section 6.1.5 - “General
Objective - reduction of
environmental crime” added.

Information added under
section 6.1.3. - Reduction of

illegal trade, explaining indirect

impacts of the Directive
stemming from the creation of
an EU-framework of

environmental crime facilitating

cross-border cooperation

Information added under
section 3 - “"Methodology”. The

starting point is a description of

the lack of data-situation, and
what it means for an informed
policy making in the field of
environmental crime.

The approach taken to
overcome the information gap,
was to rely on existing studies,
report, and documents in the
field.

Information was added
throughout the SWD, where
reference was made to
stakeholder views.
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prosecutors, NGOs, citizens, etc. .As
one of the objectives is to protect
compliant companies from unfair
competition from safe havens, it is
important to include business views on
this. Similarly, for national and EU law
enforcers and prosecutors (including
Europol/Eurojust), it is important to
have their separate expert views on
the effectiveness of the Directive. The
report should take care to interpret
correctly the results of some questions
in the public consultation.

Overall, it can be said that
were no significant differences
in opinions between
stakeholder groups.

7

Some conclusions are not presented in
the same way across the report. All
conclusions and recommendations
must build directly on the analysis and
findings. In areas where insufficient
evidence is available, the report needs
to draw cautious conclusions.

Findings have been harmonised
throughout the text.
Recommendations/lessons
learned under section 7 have
been reviewed, and formulated
more carefully.
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Annex 2: METHODOLOGY

This section describes the evaluation framework and methodology that guided the design
and implementation of the evaluation study. It presents the evaluation questions, the
data collection methods and consultation strategy, as well as the analysis methods. It
also provides an overview of the challenges and Ilimitations of the study. The
methodology was developed in line with the Better Regulation principles and guidelines.

The work on the study took place from July 2019 to March 2020 and consisted of four
overlapping phases: inception (i.e. refining the methodology, workplans and designing
consultation tools), evidence gathering (desk research and consultation activities),
analysis and synthesis, and report drafting.

The Commission was assisted by a contractor who did a targeted consultation for key
stakeholders, interviews with selected stakeholders, and helped with desk-research.

1. Evaluation framework

The purpose of this evaluation study is to determine the extent to which the
Environmental Crime Directive is fit for purpose, by examining its effectiveness,
efficiency, relevance, coherence and EU added value.

Effectiveness considers the extent to which objectives of the ECD have been achieved.
It assesses the extent to which progress has or has not been achieved, and the
significant factors that have contributed towards or inhibited progress.

Efficiency considers the relationship between the resources used to implement the ECD
and the changes generated by the Directive. It aims to provide an understanding of the
extent to which the benefits of having and implementing the Environmental Crime
Directive justify the costs.

Relevance assesses whether the original objectives of the ECD continue to correspond
to current and future needs. It looks at whether or not the objectives of the legislation
remain necessary and appropriate, and if the objectives and requirements set out in the
Directive are still valid in protecting the environment by reducing environmental crime.

Coherence considers how the ECD interacts with other relevant areas of EU policy and
whether there are significant contradictions or conflicts that stand in the way of their
effective implementation or which prevent the achievement of their objectives.

EU added value assesses the value of the Directive in comparison with Member State
action alone.

The interactions between the five criteria are illustrated in the figure below.
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Figure: Interactions between the five criteria and the intervention logic
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The Directive was evaluated using the 20 questions listed in the Evaluation Matrix. These
are listed below.

Evaluation questions
Baseline

1. What was the approach to environmental criminal offences in Member States before the
transposition of the Directive 2008/99/EC?

Effectiveness

2. To what extent has the Directive created a level playing field as regards the offences
criminalised at national level across the EU?

3. To what extent has the Directive created a level playing field as regards sanctioning systems at
national level across the EU?

4. Has the Directive produced a level playing field in relation to environmental enforcement in the
Member States and thus avoided safe havens?

5. To what extent has the Directive resulted in a sufficiently deterrent criminal sanctioning system
in the Member States in practice and a more effective tackling of environmental crime?

6. Has the Directive reduced illegal trade?
7. Has the Directive facilitated judicial cooperation?

8. To what extent can achievements be credited to the Directive? What other factors have
influenced possible achievements observed? Which factors hamper or reduce the Directive’s
effectiveness?

Efficiency

9. What are the costs and the benefits of the Directive - in the individual Member States and
overall?

10. What have Member States done as a result of the Directive to prevent and tackle
environmental crime?
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11. Are the costs justified and proportionate?

12. Is there potential for the EU and Member States to simplify or reduce the administrative burden
without undermining the intended objectives of the intervention?

Relevance

13. To what extent have the (original) general and specific objectives proven to be appropriate in
view of the needs?

14. To what extent are the general and specific objectives of the Directive still appropriate?
Coherence

15. To what extent is the Directive coherent with other criminal legislation and policy such as
financial crime, terrorism, organised crime, confiscation or freezing of proceeds of crime, Charter of
Fundamental Rights, market abuse, counterfeiting and ship-source pollution?

16. To what extent is the Directive coherent with other environmental legislation and policy? To
what extent is the Directive and its horizontal approach coherent with the otherwise sectoral
approach in the area of environmental legislation?

17. To what extent is the Directive coherent with the international obligations of the EU and/or
Member States?

EU Added value

18. What has been the added value of the Directive compared to what could be achieved by
Member States at national and/or regional levels, and to what extent do the issues addressed by
the Directive continue to require action at EU level?

19. To what extent is EU action (still) necessary to stimulate, complement, leverage and create
synergies with national actions?

20. What would be the consequences of stopping targeted EU action on environmental crime?

These questions were developed into an evaluation framework, including sub-questions,
judgment criteria and indicators, and outlining the information to be gathered for each
question, together with the data collection and analysis methods to be used. All of this
information was compiled in an evaluation matrix, which was established at the inception
stage, following discussions with the Inter-service group on the scope and understanding
of the evaluation questions, initial desk research and the development of the Public and
Targeted consultation questionnaires.

Evaluation Framework

e Sub-questions: These reformulate the questions in an operational way.

e Judgment criteria: These clearly define the actual issues that need to be objectively
assessed to effectively answer the evaluation question.

¢ Indicators: These specify the (quantitative and qualitative) data that need to be
collected in order to assess the judgment criteria.

¢ Required information and analysis: This sets out the information to be gathered,
both quantitative (e.g. data) and qualitative (e.g. legal provisions, programme results,
experiences and perspectives), together with the analysis required to answer the
question. It guides the content of the data collection and analysis tasks.

o Data collection tools and analysis methods: This sets out the exact method to be
used to collect and analyse the data. It guides the identification of the type and scope of
data collection and analysis tasks to be carried out, while the analysis methods define
the means of synthesising, triangulating and interpreting data and information from
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various sources in order to develop sound, evidence-based conclusions.

2. Data collection

2.1 Documentary review

The literature review is building on previous work on the implementation of the ECD and
includes recent publications from the European institutions, relevant networks and
organisations such as EnviCrimeNet! (Environmental Criminal Network), EUFJE?
(European Union Forum of Judges for the Environment), ENPE® (European Network of
Prosecutors for the Environment), Eurojust* (European Union Agency for Criminal Justice
Cooperation), Europol® (European Union Agency for Law Enforcement Cooperation),
ENEC® (European Network against Environmental Crime), Interpol” (International
Criminal Police Organisation), UNEP? (United Nations Environment Programme),
environmental NGOs, as well as academic literature. To ensure that all evaluation
questions were covered, the Commission has expanded the search strings to issues
related to costs or coherence with other EU legislation. Search strings are focused
separately on Europe and/or individual Member States. To collect, organise and share
documentary information sources a reference database tool, Mendeley, was used. All
references have been imported in Mendeley, tagged and annotated so that they can be
searched and sorted more easily. The Commission created tags such as baseline,
coherence, effectiveness, efficiency, EU added value, recommendations or relevance. The
sources can also be filtered by authors, key words (such as academic article, country
report, dataset, position paper, study) and publications (such as Crime, law and social
change, Environmental Crime in Europe, Environmental Policy and Law, etc.). Some
references are relevant to multiple criteria/questions and hence have multiple tags.

In addition, desk research has been completed at national level by a team of national
legal experts, who are native speakers. On the basis of a common template to record the
data to be collected for the application of each of the relevant indicators in the
evaluation, the national experts have carried out:

e Research on relevant legislation in the Member States (taking into account the
compliance assessment studies carried out by Milieu);

e Research case-law within the Member States;
e Search for relevant national-language websites and documents; and

e Completion of the template Member State reports to produce country fact sheets for
each Member State.

2.2 Public and targeted consultation

Consultation activities had a two-fold objective — collecting the evidence to answer the
evaluation questions and provide opportunities to all interested parties to provide input.
The consultation strategy therefore consisted of a public and a targeted consultation,
targeting different audiences and using different consultation tools. The target group
included stakeholders responsible for the implementation of the Directive, stakeholders

1 http://www.envicrimenet.eu/

2 https://www.eufje.org/index.php?lang=en

3 https://www.environmentalprosecutors.eu/

4 http://www.eurojust.europa.eu/pages/home.aspx
5 https://www.europol.europa.eu/

6 https://lawyersfornature.org/

7 https://www.interpol.int/

8 https://www.unenvironment.org/
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who are responsible for investigating and prosecuting environmental crimes, as well as all
citizens, groups or organisations that have a stated interest in the issue.

The following stakeholder groups were consulted:
e EU and international organisations including Europol, Eurojust and Interpol;

e European Parliament - ENVI and LIBE Committees® — as well as relevant DGs of the
Commission represented in the Steering Group;

e Ministries responsible for justice in all Member States, who are the main competent
authority responsible for implementing the Directive;

e Ministries responsible for environment in all Member States, who are associated to
the implementation of the Directive;

e Member State’s ministries responsible for finance in all Member States, who have
information on the budget allocated in each Member State;

e Environmental regulators other than ministries (i.e. environmental agencies);

e Professional networks of practitioners involved in the investigation and prosecution of
environmental crimes (i.e. IMPEL'? - European Union Network for the Implementation
and Enforcement of Environmental Law, EUFJE'!, ENPE'?, NEPA'® - Network of the
Heads of Environmental Protection Agencies, EnviCrimeNet) ;4

e Environmental inspectors in all Member States;

e Prosecutors in all Member States;

e Judges in all Member States;

e Police officers in all Member States;

e Customs officers in all Member States;

e Criminal defence lawyers in all Member States;

e Environmental NGOs at EU and national level;

e Academics and experts working in the field of environmental criminal law;
e Organisations representing industry at EU and national level;

e Businesses;

e Members of the public.

To achieve the objectives of the consultation, to complement the information collected
via desk-research and make sure all groups of stakeholders are given the opportunity to
provide input, the Commission has followed the consultation strategy consisting of
different consultation tools:

e A 12-week Public Consultation;

® ENVI Committee is in charge of Environment, Public Health and Food Safety; LIBE Committee is in charge of
Civil Liberties, Justice and Home Affairs.

10 https://www.impel.eu/

11 https://www.eufje.org/index.php?lang=en

12 https://www.environmentalprosecutors.eu/

13 https://epanet.eea.europa.eu/

14 http://www.envicrimenet.eu/
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o A targeted consultation of a wide range of stakeholders including Member State
authorities, practitioners, EU, international and national organisations and academic
experts. This consultation included the following tools:

- A targeted consultation questionnaire, mainly aimed to collect stakeholders’
opinions on the performance of the Directive in a standardised way;

- A separate consultation of Member States’ authorities (hereafter, statistical
data survey), by email, aimed at collecting statistical information on investigation
and prosecution of environmental crime, as well as some factual information such
as financial and human resources dedicated to environmental crime;

- Interviews to collect more in-depth information and opinion or fill in gaps in
information collected. Interviews were organised with European networks of
practitioners to collect information on their activities in relation to environmental
crime, with EU and international organisations including Eurojust, Europol, and
Interpol. Ad hoc follow-up interviews were also organised to fill in gaps in
information collected. These interviews were based on specific needs to respond
to the evaluation questions.

2.2.1 Public consultation

A 12-week public consultation (including each of the five mandatory evaluation criteria)
ran from 10 October 2019 to 2 January 2020 and was available in all 23 official EU
languages. The public consultation was accessible to every citizen and ensured that all
interested parties had the opportunity to provide their input.

DG Justice prepared the public consultation questionnaire and took care of launching and
managing the online consultation. The analysis of the questionnaire was carried out by
the contractor. The questionnaire was divided into five sections, each focused on one
evaluation criterion and included questions on the implementation of the Directive and its
performance. Respondents also had the possibility to join a position paper or other
documents to their response. A total of 142 responses were received. Table 1 shows the
respondents to the public consultation broken down by stakeholder group.

Table 1: Respondents to the public consultation by stakeholder group

A full report on the public consultation is available in Annex 5.

2.2.2 Targeted consultation
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The targeted consultation addressed a narrower group of stakeholders than the public
consultation and focused on those stakeholders with responsibility for the implementation
of the Directive and the prosecution of environmental crimes. The targeted consultation
was carried out in three stages:

e An online questionnaire disseminated to a wide range of stakeholders (targeted
consultation questionnaire);

e A datasheet, disseminated to the national Ministries responsible for justice in all
Member States (statistical data survey);

e Semi structured follow-up interviews.

2.2.2.1 Targeted consultation questionnaire

Using an online questionnaire allowed the contractor to reach a wide range of
stakeholders in an efficient way and to collect standardised information and opinions. The
questionnaire was disseminated to lawyers, EU/International organisations such as
Eurojust, Europol and Interpol, EU and national NGOs, academic experts and business
organisations. Although the target audience is very diverse, a single questionnaire was
drafted for all stakeholders, which allowed respondents to skip the questions where they
felt they could not provide input. This guaranteed that all stakeholder groups were
provided with an equal opportunity to participate in the targeted consultation and
ensured the comparability of the information collected.

To reach Member States’ justice authorities, the questionnaire was disseminated to the
permanent representations of all Member States and in most cases to the Ministries of
Justice, through the justice and home affairs mailing list of the Council. Environmental
authorities were contacted through the Environmental Compliance and Governance
Forum, managed by DG Environment. As practitioners are a very large and diverse group
and identifying individuals for all Member States was not possible, practitioners were
targeted through their networks - IMPEL, EUFJE, ENPE, ENCA, the EPA Network and
EnviCrimeNet. Each network was contacted with the request to disseminate the
questionnaire to their members, with a view to collecting at least one and maximum five
answers by Member State for each type of practitioners. Criminal defence lawyers were
targeted through EU and national associations.

The list of academics and EU NGOs was established largely from desk research.
Academics belonging to the Avosetta Group'®, as well as identified through the literature
review were contacted. The main EU environmental NGOs working in the field of wildlife
and waste crimes were contacted. National NGOs were reached through the intermediary
of WWF (World Wildlife Fund)!® and Birdlife!”> which disseminated the questionnaire to
their national members. Businesses were contacted through Business Europe!®, and
industry associations were mainly identified through desk research. The main
associations working in sectors impacted by the ECD or important sectors for the
questions on relevance (waste, oil and gas, shipping, hunting) and Business Europe,
were contacted. Given the method chosen to target the different stakeholder groups -
i.e. mainly through the intermediary of associations and networks - it is not possible to
estimate the size of the sample of stakeholders contacted.

The targeted questionnaire was structured according to evaluation criteria and was based
on the evaluation questions. It contained a combination of closed and open questions to

15 https://avosetta.jura.uni-bremen.de/
16 https://www.worldwildlife.org/

17 http://www.birdlife.org/

18 https://www.businesseurope.eu/
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allow some quantification of responses, while enabling the collection of more detailed and
substantiated opinions, examples and evidence. As the questionnaire targeted diverse
stakeholder groups, and the questions covered many different aspects of the
implementation of the Directive, respondents were asked to respond only to the
questions for which they had sufficient expertise or experience to provide an informed
answer. Respondents were also encouraged to provide concrete examples and evidence
to support their answers in the open questions. Respondents also had the possibility to
upload documents to complement their answers.

The questionnaire was available online from 30 October 2019 to 10 January 2020. Fifty-
one responses were received. The following table shows the respondents broken
down by stakeholder groups.

Table 2: Respondents to the targeted consultation questionnaire by stakeholder group

2.2.2.2 Consultation of Member States authorities - statistical
data survey

A datasheet was prepared for the Member State’s authorities to provide statistical data
on the prosecution of environmental crimes in their country. The datasheet requested the
following:

e Number of investigations into environmental crime in the Member State for the
period 2008-2018;

¢ Number of criminal trials for breaches of environmental law in the Member State for
the period 2008-2018;

e Number of convictions for environmental crime in the Member State for the period
2008-2018;

e The level of sanctions imposed as a result of prosecutions of environmental crime
(i.e. total fines, highest fine, lowest fine and average fine) the Member State for the
period 2008-2018;

e Sentences of imprisonment imposed as a result of prosecutions of environmental
crime (i.e. total number of people sentenced, highest sentence, lowest sentence and
average sentence) in the Member State for the period 2008-2018;

e Number of sanctions imposed on legal persons in relation to breaches of
environmental law in the Member State for the period 2008-2018;
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e Level of sanctions imposed on legal persons for breaches of environmental law (i.e.
total fines, highest fine, lowest fine and average fine) in the Member State for the
period 2008-2018;

e Financial and human resources available for investigation and prosecution of
environmental crimes (i.e. total budget, number of FTE working in this area) in the
Member State for the period 2008-2018.

The datasheet was disseminated to the permanent representations of all Member States
and in most cases to the Ministries of Justice, through the justice and home affairs
mailing list of the Council (together with the link to the targeted consultation
questionnaire).

Eleven Member States filled in the datasheet, with at least some of the data requested,
depending on the data collected at national level. Another Member State (Hungary) sent
statistical data but did not follow the format of the datasheet.

Table 3: Member States that provided a filled in datasheet

Member States
Bulgaria Germany
Croatia Latvia
Czechia Lithuania
Finland Portugal
France Sweden
Romania

2.2.2.3 Interviews

Practitioners networks (EUFJE, ENPE, EnviCrimeNet, and IMPEL) and EU/international
organisations were contacted for interviews with the aim of collecting information on
their activities in relation to environmental crime since 2008 (i.e. before and after the
adoption of the Directive), as well as their expert opinion on the performance of the ECD
since its adoption. EnviCrimeNet also sent a position paper - drafted together with
Europol - providing their official position for the evaluation of the Directive.

Follow-up or additional interviews were also organised to fill in gaps in the information
collected. These interviews were carried out based on needs, during the analysis and
triangulation®® of evidence collected to complement or substantiate some of the findings.
In particular, follow up interviews related to costs and benefits of the Directive were
organised with stakeholders who had provided cost data in the targeted consultation
questionnaire.

In total, 64 stakeholders were contacted for interview. Twenty-one were interviewed
and four sent a written answer.

Table 4: Interviews carried out by Member State

Member Interviewees Interviews Written Declined No
State contacted completed answers interviews response
Belgium 4 3: 1 judge, 1
1 academic,
1 police officer
France 3 2: 1 lawyer, 1

1 organisation
representing

1% Triangulation - looking at multiple (ideally at least three) sources of evidence from different perspectives.
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The table below provides a more detailed overview of interviews conducted by
stakeholder groups.

Table 5: Interviews carried out by stakeholder groups

Stakeholder group

Interviewed stakeholders

EU / International
organisations

Senior Specialist (environmental crime and related areas), Europol
Written feedback from Eurojust

EU networks of practitioners

Vice-President of ENPE

EU networks of practitioners

President of EUFJE

EU networks of practitioners

Chair of EnviCrimeNet

Member State authority

Federal Ministry for the Environment, Nature Conservation and
Nuclear Safety Division, Germany, Environmental Protection Agency,
Ireland

Practitioner

Chief police officer of federal police unit in charge of environmental
crime, Belgium

Practitioner

Judge, Belgium

Practitioner

Delegate Prosecutor for the Environment, Madrid, Spain

Practitioner

prosecutor, Poland

Practitioner

Chief Police Inspector, Portugal

Practitioner

Chief Public Prosecutor, Sweden

Practitioner

Prosecutor, Slovakia

Practitioner

Judge, Spain

Academic Director of Environmental Law department, Ghent University
Academic Professor of Criminology, Cardiff University
NGO fisheries expert, ClientEarth
NGO Head of Legal Unit, Spanish Society of Ornithology (SEO/BirdLife)
NGO Chairman of the environmental law committee, IUCN
Company Head of Environmental Law, Legal Affairs Department, Veolia
Environnement, European Affairs, Waste specialist, Veolia
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A series of stakeholders opted to provide written answers to the questionnaire instead of
taking part in an interview. Written answers were received from a Senior Policy Advisor
at the Crown Prosecution Service (CPS) (England, UK), and an official of the General
Inspectorate for Agriculture, the Sea, the Environment and Spatial Planning (Portugal)
(Spain). Additional official documents were sent to us by a Coordinator of the General
Prosecutor's Office for the Environment (Spain). Eurojust also provided written feedback.

Finally, a panel of experts was organised to provide feedback to validate the findings of
the study. However, due to the covid-9 crisis, it could not take place physically and the
experts only provided written feedback.
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Annex 3 — CASE STUDIES

Case Study 1

Glass eels trafficking in France

Wildlife organised crime

Background

Glass eels have been subject to extensive poaching in Asia in the past decades. In order
to address the decrease in the glass eel population, the species has been placed under
different protection regimes. Glass eels are listed in Annex Il of the Convention on
International Trade in Endangered Species of Wild Fauna and Flora (CITES) since
13 March 20092°, but also classified on the red list of the IUCN as critically endangered??,
and are subject to a European safeguarding plan which includes a ban on the export of
glass eels outside of the EU since 2010%2. The price for glass eels on the black market is
high as a result of this ban, this has led to poaching of the species in areas such as the
Loire Region in France, in breach of the existing glass eels’ fishing quotas.

The case

Checks on glass eel fishing activities between 2014 and 2015 led by the Interregional
Directorate for the North Sea Atlantic - West Channel (DIRM NAMO) and the French
Biodiversity Agency (AFB) revealed significant differences between the quantity of glass
eels captured and the quantity sold (which amounted to around 600 to 800 kilograms of
glass eels illegally sold)?3.

An inquiry was therefore opened and led by the DIRM NAMO, the AFB and the
Departmental Directorate of Territories and the Sea (DDTM) of Loire-Atlantique and
Vendée concerning glass eel trafficking networks operating between the Spanish Basque
Country to Asia?4.

Charges were brought against nine persons (sea fishermen, river fishermen and
poachers) for the following infractions: trafficking protected species in organised groups
(Articles L. 415-3 and L. 415-6 of the French Environmental Code), work concealment
(Article L. 8224-1 of the French Work Code), money laundering (Article 324-1 of the
French Criminal Code), money concealment (Article 321-1 of the French Criminal Code),

20 hitps://www.cites.org/eng/news/pr/2009/090313_eel.shtml

21 hitps://www.iucnredlist.org/species/60344/45833138
22

https://eur-lex.europa.eu/resource.html?uri=cellar:d77e3ffd-5918-11e4-a0cb-
0laa75ed71al1.0006.03/DOC_1&format=PDF

23 http://www.affaires-maritimes.pays-de-la-loire.developpement-durable.gouv.fr/un-trafic-international-de-

civelles-en-bande-a967.html

24 hitp://www.affaires-maritimes.pays-de-la-loire.developpement-durable.gouv.fr/un-trafic-international-de-

civelles-en-bande-a967.html

104

www.parlament.gv.at



breach of trust (Article 314-1 of the French Criminal Code) and misuse of company
assets (Article L. 241-3 of the French Commercial Code).

By a decision of 7 February 2019, the Regional High Court of Nantes (Tribunal de Grande
Instance de Nantes, "TGI”) sentenced the traffickers to prison sentences of up to two
years’ imprisonment, to fines from EUR 5,000 to EUR 30,000.

Articles L. 415-3 to L. 415-8 of the environmental code were subject to a reform in
20162° which augmented the original sanction of one-year imprisonment to three years
and from a fine of EUR 15,000 to EUR 150,000.

In the decision of the TGI of Nantes, the facts were subject to the pre-existing regime
which established lower sanctions, but the TGI still applied the aggravating circumstance
of organised crime. Under the previous regime, the sanction could go up to seven years’
imprisonment and EUR 150,000 for organised crime. The current monetary sanction has
also been increased as it is now possible to sanction such an offence for up to
EUR 750,000 (the imprisonment sanction did not change).

With the new applicable legal framework, the French judge would have more severe
sanctioning tools today for the same offences.

Moreover, eight of the guilty parties were sentenced to pay damages to victims
(professional organisations and associations) up to an amount of EUR 230,000 to
compensate for moral and ecological damage?®. The amount of the damage was
calculated as follows by the Court: disorganisation of the fishing industry for glass eels
(EUR 50,000) and for the traffic itself which was considered to be 600 kilos of glass eels
sold at EUR 300 per kilo in Asia (EUR 180,000)%".

The Court also sentenced certain offenders to a five-year ban on carrying out a
professional activity related to fishing glass eels. Property, assets and bank accounts up
to an amount of EUR 700,000 were confiscated?® (notably the following items: a boat, a
motorbike, a car, a luxury watch and more than EUR 300,0002°). Compared to the main
applicable sanction which only went up to EUR 30,000 (as ordered by the Court), these
additional sanctions give the possibility to the Criminal judge to reinforce the financial
and imprisonment sanctions.

The illegal fishing of glass eels also has a transborder dimension. In the case precited,
the glass eels were fished in the West of France and then shipped to the Spanish Basque
Country to then be again shipped to Asia3C. Other international traffic detected could go
from France, Spain, Portugal and then to Asia3!.

25
26

Law n°2016-1087 of 8 August 2016 for the recovery of biodiversity, nature and landscapes.
http://www.affaires-maritimes.pays-de-la-loire.developpement-durable.gouv.fr/un-trafic-international-de-
civelles-en-bande-a967.html
https://www.ouest-france.fr/pays-de-la-loire/nantes-44000/nantes-trafic-international-de-civelles-9-
condamnations-et-de-lourdes-amendes-53b757¢f-40d5-3a05-9592-d1b17450e724
https://www.lpo.fr/actualites/trafic-de-civelles-des-peines-exemplaires-prononcees-par-le-tribunal-de-
nantes ; http://www.affaires-maritimes.pays-de-la-loire.developpement-durable.gouv.fr/un-trafic-
international-de-civelles-en-bande-a967.html
https://www.ouest-france.fr/pays-de-la-loire/nantes-44000/nantes-trafic-international-de-civelles-9-
condamnations-et-de-lourdes-amendes-53b757¢f-40d5-3a05-9592-d1b17450e724
http://www.dirm.nord-atlantique-manche-ouest.developpement-durable.gouv.fr/un-trafic-international -de-
civelles-en-bande-a967.html
https://france3-regions.francetvinfo.fr/nouvelle-aquitaine/gironde/arcachon/trafic-civelles-filiere-
demantelee-du-medoc-au-portugal-passant-espagne-1644404.html

27
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31
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Europol has put in place extensive operations to coordinate the fight against glass eels
trafficking®2. For instance, under the LAKE and ABAIA operations initiated since 2015
within the framework of the EU Action Plan against wildlife trafficking, Europol supported
Member States’ authorities to dismantle international criminal trafficking networks of
glass eels in several EU Member States®3. Throughout the years, enforcement agencies
from several Member States (France, Greece, Italy, Portugal, Spain and the UK)
participated in this operation, alongside other EU agencies such as Eurojust INTERPOL
and the EU Wildlife / CITES Enforcement Group. In 2018-2019, the LAKE operation
resulted in several arrests in Czechia, Germany, France, Portugal, Spain and also
Switzerland. For example, in Spain, the Spanish Civil arrested 16 individuals from four
different organised crime groups. The seized species represented a value of EUR 600,000
and the Spanish authorities estimate that the four criminal organisations under
investigation may have made more than EUR 6 million a year from their illegal activities.

The impact of Europol’s and Member States’ involvement in the fight against glass eels’
trafficking seems to be very positive as the European population has shown signs of
recovery with the decreasing trend in the number of eels entering European waters
reversing in the period 2011-20193%4.

There are still developments regarding the illegal fishing of glass eels. Various recent
decisions from the Misdemeanor Tribunal of Dunkerke (Tribunal Correctionnel de
Dunkerke) condemned a fisher to a EUR 400 fine®®, by the Misdemeanour Tribunal of
Bobigny to 10 months conditional imprisonment sentence3, or even two years
imprisonment for the Misdemeanour Tribunal of Bordeaux®’.

Conclusion

The decision of the TGI of Nantes illustrates how the applicable law to glass eels’
trafficking has been applied in France. Under the previous regime, (before the increase in
sanction levels of the Law n°2016-1087 of 8 August 2016 for the recovery of biodiversity,
nature and landscapes) the principal sanctions of fines and imprisonment were not
extremely high; however, the amounts and types of sanctions, coupled with
compensation and confiscation, were very deterrent in this particular case. Finally, in
practice, the actual sanctions may increase in the future considering that higher financial
sanctions are now applicable. Finally, judicial cooperation has proved effective in the fight
against glass eel trafficking (see the Europol investigation).

32 https://www.europol.europa.eu/newsroom/news/over-5-tonnes-of-smuggled-glass-eels-seized-in-europe-

ycar

3 https://www.europol.europa.eu/newsroom/news/eu-law-enforcement-step-efforts-to-protect-environment-

%E2%80%93-48-arrested-for-trafficking-endangered-species
https://thefishsite.com/articles/eel-be-back-hope-for-european-anguillids and
http://www.ices.dk/sites/pub/Publication%20Reports/Advice/2019/2019/ele.2737 .nea.pdf
https://www.lavoixdunord.fr/678255/article/2019-12-10/peche-aux-anguilles-illegales-peine-d-amende-pour-
le-patron-pecheur-dunkerquois
https://www.francebleu.fr/infos/faits-divers-justice/trafic-de-civelle-deux-mules-condamnees-a-de-la-prison-
avec-sursis-1572517440
https://www.ouest-france.fr/pays-de-la-loire/lile-delle-85770/vendee-trafic-de-civelles-un-mareyeur-de-l-ile-
d-elle-condamne-deux-ans-de-prison-ferme-6431988
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Case Study 2

Dieselgate in Germany

Liability of legal persons

Background

The Dieselgate scandal started in September 2015 when the US Environmental Protection
Agency (EPA) revealed that the emissions’ tests on diesel cars had been manipulated by
the Volkswagen Group. The EPA announced that the Volkswagen Group ‘was breaching
its federal emissions legislation by fitting illegal software (defeat device) to cheat
emissions tests’s8.

The NGO Transport and Environment, which uncovered the scandal in the EU, specified
that ‘the device recognised that a vehicle was undergoing a laboratory test and lowered
the emissions of nitrogen oxides (NOx) so that the vehicle achieved the strict US
regulatory limit. On the road, the same vehicle produced up to 40 times more NOX
emissions."3°

In the US, the company has been sentenced to 4.3 billion dollars in criminal and civil
fines and also agreed to pay 17.5 billion dollars to compensate dealers and owners of
Volkswagen’s cars and for environmental clean-up“°.

The case

In Germany, Volkswagen was sanctioned for a breach of supervisory duties to pay
EUR 1 billion. The fine imposed was of EUR 5 million based on Section 30 (for negligent
conduct) of the Administrative Offences Act (hereafter OWIG) and the other
EUR 995 million were imposed based on Section 17(4) of the OWiG which provides that
“the fine should exceed the economic benefit derived by the offender from the
infringement. If the legal maximum is not sufficient for this purpose, it may be
exceeded”4L.

Daimler had to pay a fine of EUR 870 million, Audi EUR 800 million, and BMW 8.5 million.
As companies are not liable under criminal law under German law, no criminal sentences
were issued against them; however, in April 2018, the State Prosecution Office in
Braunschweig pressed charged against the former CEO of Volkswagen and four more top
managers of the company. The trial is pending.

38
https://www.transportenvironment.org/sites/te/files/publications/2016_09 Dieselgate report who_what ho
w_FINAL_0.pdf

39

https://www.transportenvironment.org/sites/te/files/publications/2016_09 Dieselgate report who_what ho

w_FINAL_0.pdf, see also, ICCT website: https:/theicct.org/news/road-tested-sep2017-press-release

https://www.euractiv.com/section/transport/news/dieselgate-how-and-where-it-all-started/

41 The press release of the administrative decision does not specify the legal basis for the accompanying
sanction, available at: https://staatsanwaltschaft-
braunschweig.niedersachsen.de/startseite/aktuelles/presseinformationen/vw-muss-bugeld-zahlen-
174880.html.

40
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As previously mentioned, German law does not allow the imposition of criminal sanctions
on legal persons. For the purpose of punishing environmental crime committed by legal
persons, quasi-criminal/administrative sanctions are foreseen which include the
imposition of a fine or the confiscation of the financial benefits gained from the illegal
activity.

The level of the quasi-criminal/administrative sanctions applicable to legal persons had
already been questioned in the past*?. As a result, in 2013, the sanctions were increased
from EUR 1 million up to EUR 10 million.

Nevertheless, even these levels were subject to criticism as they were considered too low
for the types of offences at stake*3. The OWIG has been considered as an inefficient tool
when it comes to complex cases of white-collar crime**. When comparing the amounts
that were imposed on the same company in the US, the administrative fine of
EUR 1 billion does not seem to be effective or dissuasive for these types of crimes?°.
Moreover, the fine itself was capped at a maximum of EUR 5 million pursuant to
Section 30 of the OWIG. The rest of the calculation for the fine derived from a
complementary way on sanctioning based on the economic benefit derived from the
offence (Section 17(4) of the OWIG).

As a result, a draft bill has been presented on Corporate Sanctions Act in 2019 by the
German Ministry of Justice and Consumer Protection, which would result in the
establishment of a criminal liability for legal persons in certain cases in Germany?*¢. This
draft bill notably contains the introduction of an obligation to prosecute, an increase of
corporate fines and detailed sanctioning guidelines’.

Class actions have been introduced in different Member States (Germany, France, the
UK?#®). Following the German class action, Volkswagen very recently offered a settlement
of EUR 830 million*°.

Conclusion

Overall, even if the amount of the administrative fine imposed on Volkswagen in
Germany seems at first quite substantial, when compared with what has been imposed in
the same scandal in the US, it seems to be quite low. There is a clear consensus as to
the lack of effectiveness and dissuasiveness of the administrative financial sanctions.

The Dieselgate case revives the debate on the need to introduce criminal liability of legal
persons®® and with other recent white-collar cases, led the Government to propose a core
reform of the German legal system to introduce criminal corporate liability.

42 See for example, a report from the OECD: https:/www.oecd.org/daf/anti-bribery/anti-

briberyconvention/48967037.pdf.

Stephan Sina, “Environmental Criminal Law in Germany,” in Environmental Crime in Europe, ed. Andrew
Farmer, Michael Faure, and Grazia Maria Vagliasindi (Oxford: Hart Publishing, 2017), 95-118,
https://doi.org/http:// dx.doi.org/10.5040/9781509914005.ch-005. p. 115. See also,
https://www.lexology.com/library/detail.aspx?g=cedfd252-3{96-47¢ca-ab2b-700e15ae6d50.
https://criminal-law-germany.lawyer/administrative-offences/; http://www.bos-
cbscsr.dk/2017/11/06/corporate-criminal-liability-germany-idea-whose-time-come/.

Gilles Bouvaist, “Allemagne: Le «Dieselgate » Ravive Le Débat Sur La Responsabilit¢é Pénale Des
Entreprises,” 2020, 1-2.

https://www.jonesday.com/en/insights/2019/09/germanys-corporate-sanctions-act

47 https://www.lexology.com/library/detail.aspx?g=cedfd252-3196-47ea-ab2b-700e15ae6d50

4 https://www.lemonde.fr/planete/article/2020/01/23/dieselgate-une-action-collective-europeenne-lancee-
contre-volkswagen 6026899 3244.html
https://economictimes.indiatimes.com/news/international/business/volkswagen-offered-830-mn-euro-
settlement-for-german-diesel-cases/articleshow/74137299.cms

Sina, “Environmental Criminal Law in Germany.” p. 115.
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This case illustrates the limits of a system of the lack of criminal liability for legal persons
to handle white-collar crimes and the impact of the discretion left on Member States
when transposing the ECD into their national law regarding legal persons.

The Dieselgate case also illustrates how a similar offence can be apprehended through
environmental criminal or consumer law, as multiple ‘class actions’ were introduced

against Volkswagen across the EU, which raises the question of coherence of the ECD
with other legal instruments such as EU legislation on consumer’s legal actions.
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Case Study 3

Waste offences in Ireland

Landfill nuisance odours and pollution
offences

Background

The Irish Environmental Protection Agency initiated an investigation into the operation of
a landfill at Kerdiffstown, Co. Kildare as a result of significant concerns about odours®!.
The licensee operating the landfill, Neiphin Trading Limited went into liquidation in 2010
and was therefore not able to manage the landfill site anymore®?. The 30 hectare site,
including the landfill, was controlled by Jenzsoph Limited, which granted Neiphin Trading
Limited a licence to use the site for commercial purposes®:. Jenzsoph Limited was
prosecuted by the Director of Public Prosecutions on foot of the investigation by the
Environmental Protection Agency.

The case
On 27 October 2015, at Dublin Circuit Court, Jenzsoph Limited was convicted of:

= ‘holding or disposing of waste in a manner that caused environmental pollution in the
form of nuisance through odours between 1 February 2007 and 25 November 2008
at Kerdiffstow, County Kildare, contrary to section 32(1) and section 6(a) of the
Waste Management Act 1996’; and

= ‘holding or disposing of waste by accumulating a large mound of waste in the North
West area of a waste facility at Kerdiffstown, between 22 October 2003 and
25 November 2008, in a manner that caused or was likely to cause environmental
pollution in that it, to a significant extent, harmed the environment by: creating a
risk to waters; creating a risk to the atmosphere; creating nuisance through odours;
and adversely affecting the countryside, contrary to section 32(1) and section 6(a) of
the Waste Management Act 19964

The company was sentenced to fines of EUR 10,000,000 for each charge (so
EUR 20,000,000 overall)®>.

Conclusion

The Irish case of landfill at Kerdiffstown is an example of strict sanctions imposed on a
legal person for an environmental offence. In this case, the sanctions can be considered
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https://www.independent.ie/irish-news/courts/20m-fine-for-firm-at-centre-of-dump-probe-34147986.html
https://www.independent.ie/irish-news/courts/20m-fine-for-firm-at-centre-of-dump-probe-34147986.html
https://www.irishtimes.com/news/crime-and-law/courts/circuit-court/company-fined-20m-for-nuisance-
odours-at-naas-landfill-1.2407984

http://www.epa.ie/enforcement/prosecute/2015/name,58845,en.html
http://www.epa.ie/enforcement/prosecute/2015/name,58845,en.html
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deterrent as they reached EUR 20,000,000. It also shows how the ECD has been used in
the national caselaw, as there is a limited amount of cases available for analysis across
the Member States.
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Case Study 4

lllegal waste trade to Romania

Cross border and organised crime

Background

Significant illegal waste transfers from Italy (Campania) to Romania due to suspected
mafia activities have been reported since 2010%. Most waste would be dumped in the
city of Glina, near Bucharest, where a waste disposal site was installed, and in the
southern part of the country ending in legal and illegal landfills®’.

In 2011, the mafia was already suspected of laundering money through these activities in
Romania using waste management shell companies (about a hundred waste treatment
companies)®®. The two managers of the Glina landfill were arrested in Romania at the
request of the Italian authorities in 2014%°. A European arrest warrant was issued by the
Italian authorities in order to bring the Romanian citizen in front of the Italian Courts®°.

The case

The managers of the Glina dump site along with other business partners were recently
convicted by an Italian Court (Ninth Section of the Rome Tribunal) for being part of a
network of money laundering through landfills.

By a decision of the 31 January 2019, the Italian Court decided to sentence Sergio Pileri
(owner of 37.5% or Ecorec SA, which manages the Glina landfill) and Romano Tronci (a
person involved in mafia), to five years’ imprisonment, along with Victor Dombrovschi
(owner of 40% of the Glina landfill) and Raffaele Valente, sentenced for four years and
six months and Nunzio Rizzi, sentenced to three years and six months’ imprisonment, on
the grounds of attempted money laundering®'.

Judges established that the Romanian company Ecorec actually belonged to Massimo
Ciancimino, who used the company to invest money derived from the mafia activities of

56 https://www.courrierinternational.com/article/2011/01/20/naples-constanza-des-croisieres-qui-puent

https://adevarul.ro/news/eveniment/mafia-italiana-ascunde-gunoaiele-romania-
1_50ae6bbc7c¢42d5a6639¢9092/index.html
https://www.courrierinternational.com/article/2011/01/20/naples-constanza-des-croisieres-qui-puent
https://www.courrierinternational.com/article/2011/01/20/naples-constanza-des-croisieres-qui-puent
https://www.antena3.ro/en/romania/the-italian-mafia-dirty-money-laundered-in-romania-through-landfills-
administration-262282.html
https://newsweek.ro/investigatii/condamnari-la-roma-pentru-banii-mafiei-italiene-spalati-la-groapa-de-
gunoi-glina
https://newsweek.ro/investigatii/condamnari-la-roma-pentru-banii-mafiei-italiene-spalati-la-groapa-de-
gunoi-glina; Ansamed, Tentarono di _ riciclare Tesoro _Ciancimino, 5 condanne _a _Roma
http://www.ansamed.info/ansamed/it/notizie/stati/europa/2019/01/31/tentarono-riciclare-tesoro-ciancimino-
S-condanne-a-roma_fe75d3da-54a3-4d22-811a-e9dda776933e.html. The recording of the trial’s hearing are
available at https://www.radioradicale.it/processi/1179/processo-ecorec.
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his father, Vito Ciancimino. The subsequent investigation prevented the sale of Ecorec to
a Luxembourg company operating in the field of alternative and renewable energy®2.

Conclusion

The case of the Glina landfills illustrates how an environmental offence in one Member
State can be prosecuted under another legal basis in another Member State. Infractions
that could fall under the scope of environmental crime are prosecuted under another
legal basis such as money laundering in this case (here the environmental offence
committed in Romania was treated under a money laundering offence in Italy). This can
lead to misleading statistical data as cases might not be listed as environmental even if it
was partly an environmental offence. Some respondents to the interviews confirmed that
point® and indicated that large scale cases often contain various types of crimes®4.

This case also illustrates the successful cross border cooperation between Italy and
Romania in this instance as through a European arrest warrant a Romanian national and
an Italian national residing in Romania were judged in Italy.

Finally, it should be noted that this case occurred in the context of the decision of the ECJ
of 18 October 2018 (C-301/17)% which found that Romania failed to comply with
obligations related to Directive 1999/31/EC regarding 68 landfill sites®®. According to the
press, 48 of these landfills are still operating today®’.

62 « Inauguration of the judicial year », Procura generale della Repubblica presso la Corte d’Appello di Roma
(Prosecutor General’s Office in the Rome Court of Appeal), 2019,
http://www.giustizia.lazio.it/appello.it/proc_gen/Intervento2019.pdf, p. 69, footnote 2; « Inauguration of the
judicial year », Procura generale della Repubblica presso la Corte d’Appello di Roma (Prosecutor General’s
Office _in the Rome Court of Appeal), 2016, http://www.unitademocraticagiudicidipace.it/wp-
content/uploads/2016/01/Procura-Generale_-Relazione AG_2015_2016.pdf, p. 55.

Interview with a Belgian police officer.

Interview with a Belgian Judge and a Polish prosecutor.
%http://curia.europa.eu/juris/document/document.jsf:jsessionid=2FC7192FF5064AAD5C5ED99DCBDF025
62text=&docid=206897&pagelndex=0&doclang=FR &mode=Ist&dir=&occ=first&part=1&cid=510658
https://business-review.eu/business/legal/ecj-finds-romania-guilty-for-failing-to-comply-with-eu-directive-
on-illegal-landfills-188219
https://it.euronews.com/2020/02/14/romania-dove-si-brucia-illegalmente-la-spazzatura-d-europa
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Case Study 5

Plant protection products -
Netherlands

Effectiveness, dissuasiveness and
proportionality of sanctions and
scope of ECD

Background

Regulation (EC) n©1107/2009 of the European Parliament and of the Council of
21 October 2009 concerning the placing of plant protection products on the market and
repealing Council Directives 79/117/EEC and 91/414/EEC provides for the rules
applicable to authorisations of plant protection products in commercial form and their
placing on the market within the EU.

The current case concerns the importation of plant protection products without a product
authorisation pursuant to Regulation n°1107/2009 in 2014 from China and India into the
EU. Six containers in total (five containing fungicides and one containing insecticide)
were transported in several shipments through Rotterdam, Poland being the final
destination.

The case

By a decision from the District Court of Rotterdam (Rechtbank Rotterdam) of the
29 October 2019 n°10/994514-17, the defendant, a British owner and managing director
of the singular legal person who arranged the imports, was sentenced to a fine of
EUR 40,000 and a suspended prison sentence of six months. The legal person could not
be prosecuted as they were subject to bankruptcy.

The ECD in its Annex A refers to Council 79/117/EEC of 21 December 1978 prohibiting
the placing on the market and use of plant protection products containing certain active
substances which was effectively replaced and repealed by Regulation (EC) n°1107/20009.
However, infringement of Regulation 1107/2009 as such is outside the scope of the ECD
since it is not mentioned in Article 3. None of the behaviours mentioned in Article 3 of the
ECD cover the use or import of illegal pesticides.

Regulation (EC) n°1107/2009 also refers in its recital 50 and Article 73 to general
criminal liability in the Member States of the manufacturer and of the persons responsible
for placing the plant protection product, that should remain possible:

'The granting of authorisation and any other measures in conformity with this
Regulation shall be without prejudice to general civil and criminal liability in the
Member States of the producer and, where applicable, of the person responsible
for placing the plant protection product on the market or using it.” (Article 73 of
Regulation (EC) n°1107/2009).
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Article 72 of the same Regulation provides for penalties applicable for the infringements
under the Regulation:

‘The Member States shall lay down the rules on penalties applicable to
infringements of this Regulation and shall take the measures necessary to ensure
that they are implemented. The penalties provided for shall be effective,
proportionate and dissuasive.’

The violation of the Regulation (EC) n©1107/2009 is a criminal offence in the
Netherlands. This is not, however, due to the ECD but to a three steps approach followed
in national law. The Regulation (EC) n°1107/2009 lays down the material rules for the
placing on the market of plant protection products. These rules are directly applicable in
the Netherlands; however, the Dutch Act on Plant Protection Products and Biocides
prohibits conduct in violation of the Regulation. Finally, it is the Dutch Economic Offences
Act which makes the previously mentioned prohibition a criminal offence and formulates
the maximum criminal sanctions.

In any case, pursuant to the wording of the Regulation, the penalty provided should,
however, be effective, proportionate and dissuasive.

In the case at hand, the sanctions were deemed to be too low by the Prosecution office
compared to the scale of the offence. The sanctions amounted to a fine of EUR 40,000
and a suspended prison sentence of six months, while the shipment was evaluated at a
cost price of around EUR 92,000 per container. The materials in this case were
confiscated but would have amounted to around EUR 2,000,000%. This, however,
remains a hypothetical estimation as the materials were seized.

The prosecutor in charge of the case therefore decided to appeal the decision from the
District Court of Rotterdam alleging that the sanctions were not effective, dissuasive and
proportionate®®.

Conclusion

This case illustrates how sanctions are being implemented in Member States and how
they have been perceived as low by the Prosecutor working on the case compared to the
scale and profits of the offence. Even though the Netherlands has in principle quite
satisfactory sanctioning tools (like life imprisonment and fines for natural persons of up
to EUR 87,000 per violation, which therefore can be multiplied if there are various
violations and for legal persons of up to EUR 870,000), in practice, the national judges
have a lot of discretion, which may result in a low level of sanction. The recourse brought
in by the Prosecutor makes direct reference to the requirement of EU legislation to set
effective, proportionate and dissuasive sanctions.

Moreover, this case shows an issue relating to the scope of the ECD, which in this
particular case does not cover the activity of the use or import of illegal pesticides as
even if Regulation Council 79/117/EEC (which was replaced and repealed by Regulation
(EC) n°1107/2009) is cited in Annex A of the ECD, the behaviour at stake is not covered
by Article 3 of the ECD. Therefore, even when instruments are enumerated in the Annex,

% Tnterview of a Prosecutor from the Netherlands.
% Interview of a Prosecutor from the Netherlands.
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their main breaches might not be subjected to the ECD if they do not fall within one of
the behaviours mentioned in Article 3. The two-step approach of the ECD therefore limits

its scope, which can be a hindrance at national level to criminalise certain environmental
illegal activities.

117

www.parlament.gv.at



118

www.parlament.gv.at



Annex 4 — SYNOPSIS REPORT

1. INTRODUCTION

In line with the Better Regulation guidelines on stakeholder consultation, the synopsis
report provides an overview of the consultation strategy, documents each consultation
activity undertaken for the study, including the methodology followed to design the
consultation tools and process the results, the response rate and profile of respondents.
It also describes the results of the consultation activities and compares them highlighting
similarities and differences across the different consultation tools and in relation to
stakeholder groups.

This report presents the key issues raised in the consultation activities. The detailed
overview of quantitative and qualitative results of the public consultation is presented in
Annex 5.

2. CONSULTATION STRATEGY

Consultation activities had a two-fold objective - collecting the evidence to answer the
evaluation questions and provide opportunities to all interested parties to provide input.
The consultation strategy therefore consisted of a public and a targeted consultation,
targeting different audiences and using different consultation tools. The target group
included stakeholders responsible for the implementation of the Directive, stakeholders
who are responsible for investigating and prosecuting environmental crimes, as well as
all citizens, groups or organisations that have a stated interest in the issue. The following
stakeholder groups were consulted:

Target groups

EU and international organisations including Europol, Europol and Interpol

Ministries responsible for justice in all Member States, who are the main competent authority responsible
for implementing the Directive

Ministries responsible for the environment in all Member States, who are associated to the implementation
of the Directive

Member State’s ministries responsible for finance in all Member States, who have information on the
budget allocated in each Member State

Environmental regulators other than ministries (i.e. environmental agencies)

Professional networks of practitioners involved in the investigation and prosecution of environmental
crimes (i.e. IMPEL, EUFJE, ENPE, NEPA, EnviCrimeNet)

Environmental inspectors in all Member States

Prosecutors in all Member States

Judges in all Member States

Police officers in all Member States

Customs officers in all Member States

Criminal defence lawyers in all Member States

Environmental NGOs at EU and national level

Academics and experts working in the field of environmental criminal law

Organisations representing industry at EU and national level

Businesses

Members of the public
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3. CONSULTATION METHODS

To achieve the objectives of the consultation, complement the information collected via
desk-research and make sure all groups of stakeholders were given the opportunity to
provide input, we have followed different consultation methods:

= A 12-week online open public consultation (OPC) organised by DG JUST;

= A targeted consultation of a wide range of stakeholders including Member States’
authorities, practitioners, EU, international and national organisations and academic
experts. This consultation included the following tools,

o a targeted consultation questionnaire mainly aiming to collect stakeholders’
opinions on the performance of the Directive in a standardised way,

o interviews to collect more in-depth information and opinion or fill in gaps in
information collected. Interviews were conducted with European networks of
practitioners to collect information on their activities in relation to environmental
crime, with EU and international organisations including Eurojust, Europol, and
Interpol, and based on specific needs to respond to the evaluation questions with
national authorities, practitioners and academics.

o a statistical data survey, which was a separate consultation of Member States’
authorities, by email, to collect statistical information on investigation and
prosecution of environmental crime, as well as some factual information such as
financial and human resources dedicated to environmental crime.

3.1. Open Public Consultation

Questionnaire and target group

A 12-week OPC ran from 10 October 2019 to 2 January 2020 and was available in all 23
official EU languages. The public consultation was accessible to every citizen and aimed
to collect the views of a wide range of stakeholders and the general public. This
consultation ensured that all interested parties had the opportunity to provide their input.

The OPC questionnaire was prepared by DG Justice that also took care of launching and
managing the online consultation. The questionnaire was divided into five sections, each
focused on one evaluation criterion and included questions on the implementation of the
Directive and its performance. Respondents also had the possibility to join a position
paper or other documents to their response.

Response rate and profile of respondents

A total of 142 responses from 26 Member States were received. Table 1 shows the
respondents to the public consultation broken down by stakeholder group. Two-thirds of
these respondents declared being familiar with the Environmental Crime Directive
(although that proportion falls to 50% among individuals).

Table 1 - Respondents to the OPC by stakeholder group

Stakeholder groups Number of responses

Private individual 79
Non-governmental organisation (NGO) 17
Business/industry association 8
Other public authority 7
Academic/research institution 6
Government authority in charge of environmental policy 6
Business/industry 4
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Stakeholder groups Number of responses

Local/regional authority 4
Professional networks (judges, prosecutors, environmental inspectors, police etc.) 4
National judicial authority (judge/prosecutor) 8
National public enforcement authority (environmental supervisory authority/police) 2
National public enforcement authority (sector specific) 2
Total 142

There were no campaigns identified in the results of the OPC.
Analysis and use of responses

The analysis of the results was carried out by the contractor, which drafted a summary
report presenting the distribution of respondents by stakeholder group, the general
results of the closed questions, as well as results by stakeholder groups where relevant,
and summaries of responses to open-ended questions. This report is available in Annex
111 and has been published on the OPC webpage’. Full results were shared with the
whole study team, for integration into the analysis of each evaluation criterion. Uploaded
documents were included in the database of literature and documents.

3.2. Targeted consultation

The targeted consultation addressed a narrower group of stakeholders than the public
consultation and focused on those stakeholders with responsibility for the implementation
of the Directive and/or a higher degree of expertise on the prosecution of environmental
crimes. The targeted consultation was carried out in three stages:

= An online questionnaire disseminated to a wide range of stakeholders;

= A datasheet, disseminated to the national Ministries responsible for justice in all
Member States;

= Semi structured interviews and follow-up interviews.

3.2.1. Targeted consultation questionnaire

Questionnaire and target group

Using an online questionnaire allowed the project team to reach a wide range of
stakeholders in an efficient way and to collected standardised information and opinions.
Although the target audience was very diverse (national authorities, International/EU
organisations, practitioners, academics, NGOs, industry associations and businesses), a
single questionnaire was drafted for all stakeholder groups, with, however, specific
questions only addressed to practitioners, authorities and businesses. Respondents were
allowed to skip the questions for which they felt they could not provide input. Having a
single questionnaire guaranteed the comparability of the information collected.

The questionnaire was disseminated to stakeholder groups through different means and
intermediaries:

Target groups Dissemination method
EU and international organisations including Contacts provided by DG JUST / Found on
Europol, Europol and Interpol organisation’s websites.

Ministries responsible for justice in all Member Contacted through the justice and home affairs

70 Environmental crime - reviewing the EU rules: https://ec.europa.eu/info/law/better-

regulation/initiatives/ares-2018-4981980 en last accessed 17.02.2020.
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Target groups

States

Ministries responsible for the environment in all
Member States, who are associated to the
implementation of the Directive

Environmental regulators other than ministries (i.e.
environmental agencies)

Professional networks of practitioners (i.e. IMPEL,
EUFJE, ENPE, NEPA, EnviCrimeNet)
Environmental inspectors in all Member States

Prosecutors in all Member States
Judges in all Member States
Police officers in all Member States

Customs officers in all Member States
Criminal defence lawyers in all Member States

Environmental NGOs at EU level
Environmental NGOs at national level

Academics and experts working in the field of
environmental criminal law

Organisations representing industry at EU level
(mainly waste, oil and gas, shipping, hunting)
Businesses and national industry associations

Dissemination method

mailing list of the Council.

Contacted through the Environmental Compliance
and Governance Forum, managed by DG
Environment.

Contacted through the European Network of the
Heads of Environment Protection Agencies
(NEPA) and the European Nature Conservation
Agencies Heads (ENCA).

Contacts found on organisation’s websites.

Contacted through European Union Network for the
Implementation and Enforcement of Environmental
Law (IMPEL)

Contacted through the FEuropean Network of
Prosecutors for the Environment (ENPE)

Contacted through the European Union Forum of
Judges for the Environment (EUFJE)

Contacted through EnviCrimeNet

Contacted through EnviCrimeNet

Contacted through the European Criminal Bar
Associations and the European Environmental Law
Forum.

Contacts found on organisation’s websites.
Contacted through EU NGOs’ networks in Member
States (WWF, Birdlife)

Contacted through the Avosetta Group, the
European Environmental Law Forum and based on
desk research.

Contacts found on organisation’s websites and
contacted through Business Europe

Contacted through Business Europe and other EU
level industry associations (e.g. European
Federation representing the FEuropean waste
management industry)

Given the method chosen to target the different stakeholder groups - i.e. mainly through
the intermediary of associations and networks - it is not possible to estimate the size of
the sample of stakeholders contacted.

The targeted questionnaire was structured according to evaluation criteria and was based
on the evaluation questions. It contained a combination of closed and open questions to
allow some quantification of responses, while enabling the collection of more detailed and
substantiated opinions, examples and evidence. Respondents also had the possibility to
upload documents to complement their answers.

The questionnaire was available online from 30 October 2019 to 10 January 2020.

Response rate and profile of respondents

51 responses were received from 20 Member States and three EU level organisations.
The following table shows the respondents broken down by stakeholder groups and
Member States.

Stakeholder groups Number of Responses Member State

A national ministry responsible for 3 RO, LT, PT
justice
A national ministry responsible for 3 CY, FI, SI
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Stakeholder groups Number of Responses

environment

A national environmental regulator 3 PT (2) SE (1)

A judge 9 CY (3) HU (3) BE (2) ES (1)

A criminal defence lawyer 2 FR (1) IE (1)

A prosecutor 11 CZ (1) EL (1) FI (1) HR (1) IE

(1) IT (1) LV (1) NL (1) PL (1)

PT (1) SK (1)
A police officer 7 HR (10 PL (1) PT (4) SE (1)
An environmental inspector 3 HR (2) LT (1)
An academic 3 BE (1), NL (2), SI (1)
4
2
1

An environmental NGO 2 EU / 2 national (ES/PT)
1 EU / 1 national (FR)

FR/DE

An organisation representing industry
A business
Total 51

Analysis and use of responses

Results from the targeted consultation questionnaire were downloaded in Excel format
from EU Survey. General results from all the closed questions and results by stakeholder
group were computed and provided in a readable format to the entire study team. Some
of these results are presented in graphical form in the report. Responses to open-ended
questions were analysed by team members, for their own criterion, taking into account
their inter-relationship with the closed questions. Uploaded documents were included in
the database of literature and documents. Results of this analysis were integrated into
the analysis of the evaluation criteria, according to the evaluation framework.

It was generally difficult to see major differences across stakeholder groups, in particular
as groups were too small to see clear trends. However, some constant trends were that
Justice Ministries were more positive about the effectiveness of the Directive than the
Environmental authorities. Practitioners were often quite divided - and could not be
considered as a group. Judges and prosecutors were often slightly more negative about
the performance of the Directive in achieving its objectives than the inspectors and police
officers. NGOs tended to consider that the Directive had a minimal impact. For other
criteria than effectiveness, clear trends across stakeholder groups could not be identified.

3.2.2. Interviews

Interview questions and guidelines

Interviews with stakeholders were semi-structured, relying on a pre-established interview
guide covering common themes and questions, adapted to the specifics of each interview
(type of stakeholder, Member State context, etc.) by the interviewer. When an interview
was a follow-up to a written contribution (e.g. response to the targeted consultation
questionnaire), questions were drafted on a case by case basis by the interviewer.

Stakeholders interviewed

Practitioner networks (EUFJE, ENPE, EnviCrimeNet, and IMPEL) and EU/international
organisations were contacted for interviews with the aim of collecting information on
their activities in relation to environmental crime since 2008 (i.e. before and after the
adoption of the Directive), as well as their expert opinion on the performance of the ECD
since its adoption. Follow-up or additional interviews were also organised to fill in gaps in
the information collected. In particular, follow up interviews relating to costs and benefits
of the Directive were organised with stakeholders who had provided cost data in the
targeted consultation questionnaire.
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In total, 64 stakeholders were contacted for interview. Twenty-one were interviewed and
three sent a written answer.
Number of stakeholders

Total number of stakeholders contacted 64
Total number of interviewed stakeholders 21
Written responses / information sent 3
Declined interviews 8
No response received 32

The table below provides a more detailed overview of interviews conducted by
stakeholder groups.

Stakeholder group Interviewed stakeholders

EU / International organisations Senior Specialist in environmental crime and related areas,
Europol

EU networks of practitioners Vice-President of ENPE

EU networks of practitioners President of EUFJE

EU networks of practitioners Chair of EnviCrimeNet

Member State authority Federal Ministry for the Environment, Nature Conservation and
Nuclear Safety Division, Germany

Practitioner Member of Federal police unit in charge of environmental crime,
Belgium

Practitioner Judge, Belgium

Practitioner Prosecutor, Spain

Practitioner Prosecutor, Poland

Practitioner Police officer, Portugal

Practitioner Judge, Portugal

Practitioner Prosecutor, Sweden

Practitioner Prosecutor, Slovakia

Practitioner Judge, Spain

Academic Director of Environmental Law department, Ghent University

Academic Professor of Criminology, Cardiff University

NGO Fisheries expert, ClientEarth

NGO Head of Legal Unit, Spanish Society of Ornitology
(SEO/BirdLife)

NGO Lawyer and Chairman of the environmental law committee,
TUCN France

Company Legal Affairs Department, Veolia Environnement; European

Affairs, Waste specialist, Veolia.

A series of stakeholders opted to provide written answers to the questionnaire instead of
taking part in an interview. Written answers were received from a Senior Policy Advisor
at the Crown Prosecution Service (CPS) (England, UK), and the General Inspectorate for
Agriculture, the Sea, the Environment and Spatial Planning (Portugal). Additional official
documents were sent to us by the General Prosecutor's Office for the Environment
(Spain).

Analysis and use of responses

Transcripts were drafted for each interview. These were circulated to the whole project
team and analysed by all criterion leads for their own criterion. Input from interviews was
then integrated into the analysis of the evaluation criteria.

3.2.3. Statistical data survey

Questionnaire and target group
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The project team prepared a datasheet for the Member State’s authorities to provide
statistical data on the prosecution of environmental crimes in their country. The
datasheet requested the following information.

Member States datasheet

Number of investigations into environmental crime in the Member State for the period 2008-2018

Number of criminal trials for breaches of environmental law in the Member State for the period 2008-
2018

Number of convictions for environmental crime in the Member State for the period 2008-2018

The level of sanctions imposed as a result of prosecutions of environmental crime (i.e. total fines, highest
fine, lowest fine and average fine) the Member State for the period 2008-2018

Sentences of imprisonment imposed as a result of prosecutions of environmental crime (i.e. total number
of people sentenced, highest sentence, lowest sentence and average sentence) in the Member State for the
period 2008-2018

Number of sanctions imposed on legal persons in relation to breaches of environmental law in the Member
State for the period 2008-2018

Level of sanctions imposed on legal persons for breaches of environmental law (i.e. total fines, highest
fine, lowest fine and average fine) in the Member State for the period 2008-2018

Financial and human resources available for investigation and prosecution of environmental crimes (i.c.
total budget, number of FTE working in this area) in the Member State for the period 2008-2018

The datasheet was disseminated to the permanent representations of all Member States
and in most cases to the Ministries of Justice, through the justice and home affairs
mailing list of the Council (together with the link to the targeted consultation
questionnaire).

Responses

Ten Member States filled in the datasheet, with at least some of the data requested,
depending on the data collected at national level. Another Member State (Hungary) sent
statistical data, not following the format of the datasheet.

Member States that provided a filled in datasheet

Bulgaria Germany
Croatia Latvia
Czechia Lithuania
Finland Portugal
France Sweden

Analysis and use of responses

The data received were included in the compilation of statistical data on the investigation
and prosecution of environmental crime in all Member States. It was used to identify
trends in the prosecution of environmental crime since the adoption of the Directive,
together with data coming from other sources.

4. OVERVIEW OF CONSULTATION RESULTS

4.1. Effectiveness

Regarding the general objective of the Directive, it was difficult to identify a clear trend in
the public and targeted consultations. Respondents to the targeted consultation
questionnaire were divided on the overall contribution of the Directive to the protection of
the environment. Slightly less than half of the respondents to the targeted consultation
questionnaire considered that the Directive at least partly contributed to improving the
protection of the environment by reducing environmental crime - while roughly the same
number of respondents considered that no or a minimal contribution could be observed.
In the OPC, a majority of respondents indicated that the protection of the environment
had improved in the past ten years in the EU, although no clear link was made with the
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specific impacts of the Directive. When asked if the protection of the environment had
improved in the past ten years in their Member States, respondents were, however, more
critical, with only a slight majority who thought it had improved.

According to consultation results, the Directive partially achieved its specific objective to
establish a level playing field as regards the offences criminalised and sanctioning
systems in the EU. Respondents to the targeted consultation questionnaire considered
that the Directive produced, at least to a moderate extent, a level playing field in relation
to environmental offences and sanctions in the Member States and thus contributed to
avoiding safe havens. Respondents also indicated that the Directive resulted, at least to a
moderate extent, in more deterrent criminal sanctions. However, respondents were more
divided regarding the dissuasiveness of sanctions for legal persons, especially for wildlife
offences, and still considered that sanctions are generally too low to take account of the
profit made from the committed crime.

Respondents to the OPC also indicated that the Directive contributed, at least to a small
extent, to the prevention of safe havens for criminals in the EU and to a more deterrent
sanction system for environmental crime (however, as mentioned before, respondents
are more negative when asked the same question about their own Member State). They
did, however, recognise that the sanctions at national level might not be sufficiently
deterrent, and that the different levels of sanctions across Member States is an incentive
for criminals to move their activities to countries where sanctions are lower. As in the
targeted consultation, respondents indicated that there is currently no effective criminal
liability system for legal persons in the EU.

Although interviewed stakeholders recognised that the sanctions in the law are generally
sufficient, some pointed out the discrepancy across Member States in the available
sanctions, which can impede the effective investigation of cross-border cases.

If consulted stakeholders indicated that the legal framework improved overall, at least in
some Member States, with the ECD, they did not believe, however, that the Directive
succeeded in establishing a sufficiently effective criminal sanctioning system for
environmental offences in practice.

Respondents to the targeted consultation questionnaire considered that the Directive had
a minimal impact on the numbers of investigations, prosecutions and convictions for
environmental crime, as well as a minimal impact on the level of sanctions imposed in
practice or the imposition of liability for environmental crime on legal persons. A similar
tendency can be observed in the OPC, where respondents indicated that they generally
saw an increase in the detection of environmental crime, but on the contrary saw fewer
prosecutions and convictions for environmental crime. The data on convictions for
environmental crimes in the Member States, which were gathered partially by
consultation of Member States authorities and partially through desk research, also did
not show significant changes in the number of convictions since the ECD came into force,
which suggests that there was no significant change in the number of prosecutions
either.

Interviews with practitioners underlined that the implementation of the Directive on the
ground is still largely insufficient, in particular as too few cases of environmental crime
are going to trial. Interviewees also stressed that judges do not use the full range of
sanctions provided in the law and that, in general, low sanctions are applied for
environmental crimes. A reason put forward in several interviews is that the judges’
reluctance to apply high criminal sanctions comes from the low awareness of the
seriousness of environmental crime among practitioners.

Regarding the specialisation of practitioners, there was a division in the targeted
consultation questionnaire between police officers, customs officers, and inspectors, who
indicated that specialisation tended to happen, at least moderately, and judges and
prosecutor, who considered that little or no specialisation had occurred. Several
interviewees indicated that neither investigation or prosecution services had specialised -
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although this was not in all cases driven by the ECD - and underlined that specialisation
significantly contributes to increased prosecutions and better sanctioning.

Respondents to the OPC considered that the Directive had contributed to the reduction of
illegal trade. Respondents to the targeted consultation questionnaire confirmed that
having a common regulatory framework is likely to contribute to reduced illegal trade.

Respondents to the targeted consultation questionnaire considered that the Directive
resulted in a moderate increase in the cooperation between Member States in relation to
cross-border environmental offences. Responses to the OPC also indicated that the
Directive led to more cross-border cooperation between law enforcement and judicial
authorities in the Member States, but considered, however, that cross-border cooperation
is still insufficient and is one of the barriers to the establishment of a level playing field at
EU level. Interviewees, however, were often more of the opinion that cross-border
cooperation was driven by other instruments, such as the Directive on the European
Investigation Order in criminal matters, or the EU Action Plan against Wildlife Trafficking.
Several interviewees stressed the need to increase cooperation and information exchange
across Member States.

Finally, there was a consensus in the OPC and the targeted consultation on the fact that
public awareness of environmental crime has increased since the adoption of the
Directive.

4.2 Efficiency

According to the targeted consultation questionnaire (N = 29), a majority of respondents
felt the ECD had an impact on the workload of practitioners (judges, prosecutors, defence
lawyers, police officers and customs officers, inspectors) specialised in environmental
crime - this impact was due to the ECD to a “minor” and “moderate” extent for six
(21%) and 13 (46%) respondents, respectively. Only one respondent, from Portugal,
indicated that the entry into force of the ECD increased their workload to a major extent.
Nine respondents (32%) indicated the entry of the ECD has had no impact at all.

When analysed to determine the opinion of just judges, prosecutors and criminal defence
lawyers (19 respondents), the proportion of responses stating that the ECD had no
impact on workloads increases from 32% to 47%. The remainder suggests the impact
ECD had affected workloads to a minor (26%) or moderate (26%) extent.

A small number of interviewed environmental crime practitioners suggested that an
increase in absolute numbers of environmental crime cases dealt with is the most
important factor impacting practitioners’ workload; however, this viewpoint was not
universal across the interviewed sample. Evidence from the targeted consultation
questionnaire found a majority of respondents (76% for wildlife offences, 62% for waste
offences) thought the ECD had had little or no impact on the number of trials of
environmental crime. A majority of these respondents (66% for wildlife offences, 73% for
waste offences) also felt workloads had “not increased at all” or only “increased to a
minor extent”.

Evidence from the OPC found that 58% of respondents had the impression that the
detection of environmental crime had increased, 67% felt that prosecutions had
decreased and 75% that convictions had decreased during the same period.

A majority of respondents to the targeted consultation questionnaire indicate that the
ECD did not impact the typical cost of investigation nor the typical cost of criminal trials
of environmental crime in their country. However, a meaningful minority of respondents
indicated that the ECD did have an impact on typical costs - from a minor to major
extent — with the impact stronger on the typical cost of criminal trials than on the typical
cost of environmental crime investigations.

Despite a majority indicating the ECD has, to some extent, increased workloads, this
does not appear to have translated into an increase in staff involved in addressing
environmental crime. According to the targeted consultation questionnaire, nearly 70%
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of respondents indicated that there had been no increase in the number of staff in their
country involved in enforcing environmental crime following the ECD. Overall, 18% (ES,
PL, PT, SK) mentioned there had been an increase, but these respondents also indicated
that the contribution of the Directive was minimal. Only 3 respondents (14%, two police
officers from Portugal, and one Irish criminal defence lawyer) indicated that the ECD had
resulted in an increase in staff and that it was partly attributed to the ECD.

Targeted requests for information on budgets and staffing did not provide any
comprehensive data. Anecdotal data was received through the interview programme,
especially on the costs of training in Belgium, Portugal, Spain and Slovakia. Whilst the
data received provides a very limited picture, it indicates that training costs per individual
involved in environmental crime enforcement are not significant (ranging from 50 EUR to
428 EUR per year). And further, that only a proportion of those costs can be attributed to
the ECD.

Interviewees suggested the ECD may have improved the conditions within which Member
States tackle environmental crime, but they were unable to identify any concrete benefits
following the transposition in their country. In many countries (e.g. BE, ES, PT, SE, SK),
public authority representatives and practitioners interviewed indicated that the ECD
strengthened the political willingness to prosecute environmental crimes. Where the
number of prosecutions may have gone up (e.g. ES, PT, SK), there was no evidence to
indicate whether this had stopped an ongoing environmental crime being carried out or if
it had deterred another environmental crime from being carried out.

According to the targeted consultation questionnaire, there is no clear trend as to
whether the ECD resulted in a decrease (or reduced growth) in illegal activity in wildlife
offences, waste offences and other environmental crimes. Across the three
environmental crime types, the majority of respondents stated that the ECD has not led
to a decrease (or reduced growth) ‘at all’ (51%, 54% and 56% for wildlife offences,
waste offences, and other environmental offences, respectively). Among those indicating
that the ECD resulted in a decrease (or reduced growth) in illegal activity in wildlife
crime, a majority argued that this has resulted in benefits that are more environmental
and societal than economic.

Most (78%) of respondents to the targeted consultation questionnaire agreed or strongly
agreed that the costs of applying criminal sanctions to environmental crimes in Member
States are proportionate and justified given the expected benefits of increased
environmental protection derived from the implementation of the ECD. Only 22%
disagreed or strongly disagreed. Similarly, when asked whether the benefits of the ECD
outweighed the costs, the majority (74%) of respondents to the OPC ‘strongly agreed’
(46%) or ‘agreed’ (27%). Only 13% disagreed or strongly disagreed.

A vast majority of respondents to the targeted consultation questionnaire (71%, N = 15)
indicated that it is not possible to simplify or reduce the costs deriving from the ECD,
without undermining its intended objectives. Asked about examples of opportunities to
simplify or reduce costs, many respondents to the targeted consultation questionnaire
have referred to the specialisation of judiciary actors on environmental crime.

4.3. Relevance

The majority of respondents to the targeted consultation questionnaire indicated that
environmental crime still needs to be addressed in the EU, and that the objectives of the
Directive (i.e. creating a level playing field regarding the offences criminalised and
sanctioning systems at national level across the EU, ensuring a sufficiently deterrent
criminal sanctioning system for environmental offences, protecting fair playing business,
reducing illegal trade, and improving judicial cooperation) are still relevant objectives. In
addition, respondents to the targeted consultation questionnaire and the OPC clearly
stated that criminalisation for breaches of environmental law - and therefore the ECD -
is a relevant instrument to address environmental crime because it results in a more
effective enforcement regime.
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Consulted stakeholders considered that the Directive could better take into account the
new areas of environmental crimes. Respondents to the targeted consultation
questionnaire indicated that some areas of environmental crimes - that are not covered
by the Directive - have become somewhat more prominent since the adoption of the
Directive, such as illegal logging, fisheries’ crime, or emissions’ trading fraud. Several
interviewees confirmed this and indicated that the Directive needs to be updated, in
particular to cover illegal timber trade and fisheries. The OPC asked respondents directly
whether breaches of fisheries’ legislation should be criminalised. The majority of the
respondents replied that they should be criminalised, at least for certain serious
breaches.

Consulted stakeholders also indicated that new challenges could be better taken into
account in the Directive. Respondents to the targeted consultation questionnaire
indicated that the involvement of legal persons in environmental crime, the involvement
of organised crime and the number of crimes with cross-border dimension have
somewhat increased since the adoption of the Directive. The OPC asked whether the
Directive was sufficient to address the challenges posed by the involvement of organised
crime. The large majority of respondents considered that the Directive lacked provisions
to address this issue. Only 12% of respondents considered that the provisions of the
Directive are sufficient. The interview with Europol confirmed that the Directive would
need to be updated in relation to the crimes covered (and include timber and fisheries’
crimes as part of wildlife offences) and to better tackle the involvement of organised
crime.

Almost half of the respondents to the OPC also considered that intentional or negligent
actions that caused serious environmental damage, even though these actions do not
constitute breaches of environmental law should be criminalised. In addition, a quite
large group of respondents (35%) indicated that all environmental offences, regardless of
whether they actually caused serious damage, should be criminalised.

4.4. Coherence

Few questions related to coherence of the Directive with other EU and international law
were asked in the targeted consultation questionnaire and in the OPC as this criterion
was mostly based on desk research and comparison of legal frameworks.

Respondents were asked, in the targeted consultation questionnaire about the
coexistence of administrative and criminal regimes for environmental -crimes.
Respondents to the targeted consultation questionnaire considered that administrative
and criminal law can work effectively together. They mostly believed that administrative
law is not sufficient to address environmental crimes and that the criminalisation of
breaches of environmental law leads to a more effective system. Generally, respondents
see the criminalisation of specific breaches of environmental law as complementary to
non-criminal enforcement instruments, or at least they do not see any conflicts.
Interviewees often confirmed that administrative and criminal sanctions are
complementary in their Member State.

4.5. EU added value

Consulted stakeholders believed that an EU legal framework on the criminalisation of
environmental offences is necessary and that at least some of the benefits could not
have been achieved through legislation at national level. Respondents indicated that the
criminalisation of breaches of environmental law and the liability of legal persons in
relation to breaches of environmental law would have taken place in the Member States
to a moderate extent if the Directive had not been adopted. However, the same
respondents considered that the establishment of a level playing field in relation to
environmental crime, the reduction of illegal trade, cross-border cooperation in
investigation and prosecution of environmental crime, and the specialisation of
environmental practitioners would only have occurred to a minor extent. In the OPC,
44% believed Member States could not have reached the same result by national
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criminal legislation if there was no EU action on environment crime, or only to a small
extent (24%o).

Respondents to the targeted consultation questionnaire and the OPC recognised the
benefits of having an EU instrument in relation to environmental crime. In the OPC,
nearly all respondents considered that EU action is important to have a framework for
effective cross-border cooperation with regard to environmental crime. In the targeted
consultation questionnaire, respondents stated that a common legal framework at EU
level is beneficial for providing a level playing field for honest operators and prevent safe
havens for breaches of environmental law, protecting fair playing businesses, reducing
illegal trade, enabling cross-border cooperation in investigation and prosecution of
environmental crime, and that in addition, it provides opportunities for the exchange of
good practice and collaboration in areas such as training and guidance. The importance
of having a common legal framework at EU level was confirmed in several interviews.
Europol in particular underlined that a common legal framework is necessary for
coordinated action across Member States.
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Annex 5 - PUBLIC CONSULTATION REPORT

Summary report of the public consultation on the evaluation of
Directive 2008/99/EC on the protection of the environment
through criminal law (Environmental Crime Directive)

Summary report — detailed analysis
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INTRODUCTION

The public consultation on the evaluation of Directive 2008/99/EC on the protection of the
environment through criminal law (Environmental Crime Directive (ECD)) ran between
10 October 2019 and 2 January 2020.

The objective of this consultation was to obtain the views of citizens and relevant stakeholders on
the effectiveness of the ECD from all Member States for the time the Directive has been applicable,
from 2011 to 2018. These views feed into the evaluation of the Directive, which started in
August 2019 and which will be finalised in March 2020. The public consultation questionnaire was
tailored to two main categories of stakeholders: the general public, and stakeholders who are
involved in the implementation of the Directive or who have detailed knowledge of the functioning
of the different elements of the Directive and their impact on environmental crime.

The consultation was available on the European Commission’s website and respondents could reply
in any of the 24 official EU-languages.

This document provides a question-by-question analysis of the responses received to the public
consultation.
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1 NUMBER OF RESPONDENTS

In total, 142 individuals have responded to the Public Consultation. The majority of responses
came from private individuals (79), followed by national or regional/local public authorities (24 in
total), including government authorities in charge of environmental policy (6), local/regional
authorities (4), national judicial authorities (3), national public enforcement authorities
(environmental supervisory authority/police) (2), national public enforcement authority (sector
specific) (2) and other public authorities (7). Other stakeholders included businesses (4) and
business/industry associations (8), academic/research institutions (6), and professional networks
(judges, prosecutors, environmental inspectors, police etc.) (4).

1.1 TYPES OF RESPONDENTS TO THE OPC

Figure 1.1 Question: “| am giving my contribution as...” (N = 117)
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Full responses:
I am giving my contribution as... Total
Private individual 79
Non-governmental organisation (NGO) 17
Business/industry association 8
Business/industry 4
Government authority in charge of environmental policy 6
Other Public authority 7
Local/regional authority 4
National public enforcement authority (environmental supervisory authority/police) 2
National public enforcement authority (sector specific) 2
National judicial authority (judge/prosecutor) 3
Professional networks (judges, prosecutors, environmental inspectors, police etc.) 4
Academic/research institution 6
Grand Total 142

1.2 NATIONALITY

In total, participants from 26 Member States contributed to this public consultation. Most answers
were received from France, Germany, Romania, Belgium, Greece and Spain.

133

www.parlament.gv.at



Figure 1.2
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1.3 FAMILIARITY

Two third of respondents declared being familiar with the Environmental Crime Directive against
one third being unfamiliar with it.

Figure 1.3

Question: “Are you familiar with the Environmental Crime Directive?” (N = 138)
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2 ANALYSIS OF PUBLIC CONSULTATION QUESTIONS BY
EVALUATION CRITERIA

2.1 EFFECTIVENESS

A majority of respondents suggest that the protection of the environment against environmental
crime has improved in the EU and their Member State over the last ten years. In total, 45% of
respondents consider that the protection of the environment from wildlife crime improved over
the last ten years in their Member State against 57% at EU level. With regard to waste crime, a
majority of respondents reported an improvement over the period (51% at national level and 52%
in the EU overall). Similarly, the protection of the environment from pollution crimes has
improved at national level according to 47% of respondents; as well as at EU level (50%) (Figure
2.1 and Figure 2.2).

Figure 2.1 Question 1a. “In your view, did the protection of the environment improve over the last ten
years in your Member State of residence?” (N =137)

18% 21% l"n 13%
27% 17% . 11%
26% 15% l: 12%

H No Yes, to a small extent Yes, to some extent M Yes, to a large extent Do not know

Wildlife crime

Waste crime

Pollution crimes

Examples of the specific illegal activities where an improvement has been observed were
highlighted. Among respondents who answered “Yes, to a large extent”, one referred to crimes
against the Black sea and the last wild beaches in Bulgaria, crime against the Pirin mountains and
the Kresna gorge. Other examples include illegal fishing in marine areas, metal theft. One
stakeholder mentioned that while the state of the environment has improved in France in recent
years, it is difficult to establish a link between criminal sanctions and improved environment
protection and that other factors (e.g. raising awareness about environmental problems, voluntary
commitments, improvements in technological performance and prevention policies) contribute to
far greater extent to improvement of environment protection.

Figure 2.2 Question 1b. “In your view, did the protection of the environment improve over the last ten
years in the European Union overall” (N = 136):

25% 26% ' 18%

23% 23% . 26%

24% 21% l, 25%

B No Yes, to a small extent Yes, to some extent M Yes, to a large extent Do not know

Wildlife crime

Waste crime

Pollution crimes

As illustrated in Figure 2.3, the most notable positive changes observed with regards
environmental protection over the last ten years were increasing public awareness of the
importance of the environment protection, followed by increasing detection of
environmental crime. By contrast, respondents have generally observed less convictions with
regard to environmental crime (75% of them think this has decreased), less severe sanctions
imposed for environmental crime (65% of respondents argue this has gone done) and less
resources to fight environmental crime (74%) over the last ten years. The number of
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respondents suggesting that environmental damage has increased is fairly similar to the number of
respondents indicating that it has decreased over the last ten years.

Figure 2.3 Question 2. What kind of changes did you observe in your Member State of residence with
regard to the protection of the environment over the last 10 years?

Public awareness of the importance of environment protection 4% N=8
Detection of environmental crime 25% N=32
Environmental damage 22% N=55
Investments and compliance measures by duty-holders N=21
. . P . . 38% =
(companies/industries/organisations) obliged by environmental law
Prosecution of environmental crime 8% N=24
Resources to fight environmental crime (courts, police, environmental
g i t P ! 12% N=34
authorities)
Severity of sanction imposed for environmental crime 23% N=26
Cross-border cooperation between law enforcement and judicial
. 72% N=32
authoritiesin EU Member States
Convictions with regard to environmental crime 25% N=8

mless m More Don't know

Among the 17 duty-holders (businesses or business representatives) or respondents working for a
duty-holder who answered the survey almost one in two businesses (47%) states that the
criminalisation of environmental offences lead to their organisation taking measures to ensure
compliance with environmental law requirements.

29% of business respondents highlight that environmental compliance measures were taken
independently of the criminalisation of environmental offences while 18% indicate that the
criminalisation of environmental offenses did not lead to take measures.

Figure 2.4 Question 3. “Do you work for a duty-holder (for example; company/industry/organisation)

obliged by environmental law? Are you a duty-holder with regard to environmental law
yourself?” (N = 138)
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Figure 2.5 Question 3a. “Did you observe that the criminalisation of environmental offences lead to your
company/industry/organisation taking measures to comply with environmental law
requirements? If you are a duty holder yourself, did you take such measures?” (N = 17)

Do not know
6%

Nao, environmental
compliance
measures were
taken
independently of
the criminalisation
of environmental
offences
29%

All businesses reporting that they have taken measures due to the criminalisation of environmental
offences, have improved monitoring/controls/compliance measures (8) and adopted
compliance training/awareness-raising measures for staff (8).

Figure 2.6 Question 3b. “If the answer to the above question is yes, which additional measures have
been taken in your company/industry/organisation (several answers are possible)” (N = 8)

Improvement of monitoring/controls/compliance _ 8
measures

Compliance training/awareness-raising measures _ 8
for staff

Investments in equipment/assets/production

sites/specialised staff etc. -

External consultancy/advice

- . 2
Additional legal advice -

As illustrated by Figure 2.7, when asked why the protection of the environment through criminal
law as provided in the EU Directive might not be fully effective at the EU overall, a large proportion
of respondents point to insufficient cross-border cooperation between Member State
authorities and the fact that different criminal sanction levels across the EU makes
criminals move their activities to EU Member States with low criminal sanctions or with
low risk of detection.

At the national level, difficulties in finding the criminally liable perpetrator stand out as one
of the main reasons why the protection of the environment through criminal law as provided in the
EU Directive might not be fully effective. Insufficient coordination and cooperation is also
reported as particularly notable reason.

At legislative level, respondents highlight the complexity of enforcement of environmental
law (interplay between criminal, civil and administrative law), the lack of an effective system
for criminal liability for legal persons and the lack of deterrent effect of criminal
sanctions and the levels provided for in the national criminal code as the main sources of
ineffectiveness of the protection of the environment through criminal law as provided in the EU
Directive.
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Figure 2.7 Question 4. “If you think that the protection of the environment through criminal law as

provided in the EU Directive, might not be fully effective in your Member State of residence or
the EU overall, what are in your view the main reasons?”

a. At EU level
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responsible for detecting, investigating and prosecuting environmental crime 18% N=133
(police, prosecution, judicial authorities, administrative authorities, tax...
Practical difficulties to prove that an environmental crime has been committed I 17% I N=132
Insufficient allocation of financial and human resources to detect, investigate
and prosecute environmental crime i N=131

HNo Yes, to a small extent Yes, to some extent  MYes, to alarge extent ™ Do not know

c. At legislative level

The criminal sanctions and the levels provided for in the national criminal code

do not have enough of a deterrent effect N=133

The complexity of enforcement of environmental law {interplay between

criminal, civil and administrative law) M=131

Lack of an effective system for criminal liability for legal persons N=132

uNo Yes, to asmallextent  ® Tes, to some extent B Yes, to alarge extent  ® Do not know

To improve the effectiveness of the ECD at EU level, respondents advocate including clearer and
more precise definitions in the Directive (this opinion was supported by 62% of respondents)
against issuing non-binding guidelines/best practices on vague terms in the Directive, considering
legal traditions and case law (this was supported by only 40% of respondents). At Member State
level, respondents make the case for transposing vague terms into their national law in a clear and
precise manner taking account of their national legal traditions (supported by 52% of respondents)
more than clarifying vague terms in case law by the judiciary (supported by 449%). (Figure 2.8)
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Figure 2.8 Question 5. If terms such as “substantial damage”, “dangerous activity or substances”,
“negligible/non-negligible impact” in the legislation negatively affect the effectiveness of the
Directive, how could legal clarity be improved? (Several answers are possible) (N = 134)

At EU level: the Directive should contain clearer and more

o,
precise definitions 69%

At Member State level: Member States should transpose vague
terms into their national law in a clear and precise manner
taking account of their national legal traditions

52%

At Member State level: the judiciary should clarify vague terms

i 44%
in case law

At EU level: the EU should issue non-binding guidelines/best
practices on vague termsin the Directive, considering legal
traditions and case law

40%

In your Member State of residence, there are no such problems

resulting from the terms mentioned 7%

Do not know 7%

As illustrated by Figure 2.9, respondents strongly support the proposed rules on particular issues to
improve the effectiveness of the Directive including the need for further EU action.

Figure 2.9 Question 6: If you consider that the Directive might not be fully effective, please consider
whether the following rules on particular issues could have been useful to improve the
effectiveness of the Directive? (N = 134)

o
Rulesensuring that effective investigative tools, such as those which are used against 2% X 265
organised or other serious crime, are available for environmental crime (] N=127
Criminal sanctions for legal personsifthe crime was committed for their benefit 1% I;‘ 23% _ N=132
i
Obligation of Member States to ensure cooperation and coordination between national . N=129
law enforcement, prosecution and judicial authorities, including information exchange »
Rules on confiscation of proceeds generated through environmental crime _ N=131
A system of fines proportionate to the turnover of the legal person or to the economic N=132
benefit generated through criminal offences
Prison sanctions for serious forms of environmental crime N=132
Obligation of Member States to coordinate prosecution where an environmental crime
falls under the jurisdiction of several Member States (for example by having recourse to... N=134
Definition of minimum and/or maximum sanction levels binding for all Member States N=131
Ruleson territorial and personal jurisdiction[1] of a Member State with regard to
environmental crime. [1] Jurisdiction in this context means the competence of a Member... N=134
Further EU action is necessary N =104

w Not useful at all m Not very useful = Useful & Very ussful

2.2 EFFICIENCY

When asked to assess whether the benefits of increased environmental protection derived from the
Directive outweigh the costs linked to its implementation, 73% of respondents answered agreed
that they did (see Figure 2.10).
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Figure 2.10 Question 7: “To what extent would you agree or disagree with the following statement? “The
benefits of increased environmental protection derived from the implementation of
DIRECTIVE 2008/99/EC on the protection of the environment through criminal law largely
outweigh the costs of applying criminal sanctions on environmental crimes in Member
States.” (N = 132)

8% 7% 27% 8%

m Strongly disagree Disagree Neither agree or disagree Agree m Strongly agree Do not know

2.3 RELEVANCE

According to the public consultation, 87% of respondents agree that criminalisation of
environmental offences is an effective way to ensure compliance with environmental law
and that criminalisation should complement administrative sanctions and preventive
measures. Only 9% of respondents think that criminalisation of environmental offences is
ineffective, and that administrative sanctions and preventive measures are effective and sufficient.
(see Figure 2.11)

Figure 2.11 Question 8. “In your view, is criminalisation of environmental offences an effective way to
ensure compliance with environmental law?” (N = 137)

Do not know
a%

No, administrative sanctions
[permission withdrawal,
cessation of activities etc,
compliance monitoring
(inspections and other
controls) and preventive
measures ‘Cs awareness
raising,
certification/compliance
programmes) are effective
and sufficient
9%

Yes, criminalisation should
complement administrative
sanctions and preventive
measures
8%

According to respondents, the sanctions and measures that motivate a duty holder
(company/industry/organisation, natural person) to take measures to comply with environmental
law the most include: the risk of criminal penalty and imprisonment, other sanctions (e.g.
withdrawal or suspension of a licence/authorisation to operate an establishment, the shutdown of
an establishment, judicial winding up, removing access to public aid, judicial supervision), effective
controls (including environmental inspections, custom controls) and the risk of administrative fines.
(Figure 2.12)
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The top five sanctions and measures that motivate a duty holder (company/industry/organisation,
natural person) to take measures to comply with environmental law the most are similar for
businesses and non-businesses.

Figure 2.13 Question 9. “In your view, to what extent do the following sanctions and measures motivate
a duty holder (company/industry/organisation, natural person) to take measures to comply
with environmental law? (N = 138)

a. Non-businesses

Risk of criminal financial penalties +S% m _ N=124
Other sanctions such as withdrawal or suspension of a licence/authorisation to operate an -
establlishement, the shutdown of an establishment, judicial winding up, removing access ta public aid, 10% 21% % N=126
judicial supervision

Restauration costs/private settlement costs to make good environmental damage I 16% 29% - 5% N=127

Risk of reputational damage . 25% 1% - 1% N=126

Preventive measures (certification, compliance programmes, information campaigns) l 32% 27% - 2, N=125

Concern for the environment - 35% 16% - 2% N=126

u Not at all Toasmall extent = Tosome extent 8 To alarge extent Da not know
.
b. Businesses
Risk of criminal financial penalties 9% 45% - s N1
. . - N=11
Risk of imprisonment 9% 45% 9%

Effective controls (including environmental inspections, custom controls) 27% _ 9% N=11
Preventive measures (certification, compliance programmes, information campaigns) 18% 36% - 9% N=11

Other sanctions such as withdrawal or suspension of a licence/authorisation to operate an

18% N=11
establlishement, the shutdown of an establishment, judicial winding up, removing access to... e

o

®
M
#

Risk of reputational damage

&

II g I
2

Risk of administrative fines

Concern for the environment

3

Restauration costs/private settlement costs to make good environmental damage

—a -
= o

m Not at all To a small extent Tosome extent ®To a large extent Do not know

Milieu Final Report Annexes, April 2020 / 142
Brussels

www.parlament.gv.at



vt

%8T

“Mouy 10U 0Q

AW PasIuesio JO IX9IU0D 8Y) Ul PIILILIOD S| WD [BIUSWUOIIAUS JI SUOIIDUES
LWNLWIXEW 10 WAWIUIL U0 SUOISIA0d S}IB] 8AI1I811J SWLD [EIUSWUOIIAUT Y1 ‘0N

"W
pasiuesio Jo 1Xa1U0d a1 Ul PalliWIWod §1 SWLD [EIUSLWIUCIIAUS JI 3]|qe|IEAR SPEWW
9] 03 $|003 aAIIESISAAUI U SUOISIAOAD SHYIE| SAIDSIIJ SWLY [EIUSWILCIIAUT 3Y1 ‘ON

"Jou Jo 88ewWep SNOLISS Pasned Sey 32USH0 SU3 J8Llaym Jo Juapuadspul uonesiuedio
JEUILILID B JO 3JOMBLUEL) 3Y] U] PSIULILIOD JI S3OUSHO [EJUSLUUOIIAUS SSI[EUILLLD
0153115 J3gWaly 381qo 01 suoisiAod S)oB| 3AIDANI SWLD [EIUBWILOIIAUT 3U] ‘ON

‘saunpadosd unod ur sauelswnoa Suneaeiise
ue se a2 pasiuesio JO 1X@1U00 2y Ul PR11IWLI0D BWLD [BIUBWUOIIAUS 18Rl
01581e15 Jaquis|y 28110 01 suoisinold syIB| BAIlD8IIQ SWLD) [EIUSWLUOIIAUT 3] ‘ON

"3WLD PasIUBSIO JO JUSWAA|OAUT LWO1) BUILIWIS
s98us||ey2 193W 01 JUSDIYNS 1B SUOISIACI §,8A128.1Q SLLID [EIUSLLUOIIAUT Y3 ‘Sa)

(VET = N) ,(*3]qissod 21D s1amsuDp [DI3A3IS) ¢3dW 31D WL PAsIupbio Jo JuaWanjonul ay3 wo.f sabuajjoyd

1DY3 24NSU3 3N13I341Q Y3 SAOP ‘M3IA INOA U[ “3WLII PIASIUDBIO PUD WD [DIUIWIUOIIAUS UIIMIG Yull 3yl parybiybiy (STOZ) A14n23as uo bpuaby N3 aylL, ‘0T UoIISaIND $T°z 24nS14

'sainpadsoad 14N0o Ul 82URISWNIIID
Buneaeibbe ue se awlid pasiuello JO 1X81U02 3yl Ul Pa1LILLILLIOD SWLID [e1USWUOIIAUS 1eal] 01 Sa1els JaquialN abijgo 01 suoisinoid syoe| aARdalld 8yl 1eyl aAaljaq

sjuspuodsal JO 94GG 19W aJe awlo pasiueblo JO JUSWSA[0AUI Byl Buipoel jo sabusjieys 12yl SaINsud 8AI10341Q 8Yl 18Ul 9A31j8g sluspuodsal J0 942T AJUO

www.parlament.gv.at



Out of 138 responses received, 67 (49%) think that the Directive should criminalise intentional or
negligent actions which did not violate environmental law but caused serious environmental
damage, and 49 (36%) that it should criminalise environmental offences independent of whether
they actually caused serious damage. Only 11 respondents (8%) consider that further conducts
should not be criminalised.

Figure 2.15 Question 11. “In your view, should further conducts be criminalised that are currently not
criminalised by the Environmental Crime Directive (Art. 3)?” (N = 138)

Yes,
environmental
offences
independent of
whether they
actually caused
serious damage.
35%

Yes, intentional or
negligent actions
which did not
violate
environmental
law but caused

- serious

C T environmental

damage
49%

2.4 COHERENCE

According to Figure 2.16, a majority (55%) respondents think that it would be both justified and
coherent for breaches of fisheries legislation to be criminalised. A further 27% think this is the
case, but only for certain serious breaches

Figure 2.16 Question 12. “Currently, breaches against EU fishing legislation are not criminalised. Do you
find it justified and coherent that breaches of fisheries legislation should be criminalised?” (N
=136)

2.5 EU-ADDED VALUE

According to respondents, the strongest influence of the Directive, both at EU and Member State
level, comes from its contribution to increasing awareness of the importance of environmental
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protection. This position is more strongly felt when considering the Directive’s contribution to the
EU as a whole (77%) compared to individual Member States (68%).

The next greatest contributions of the Directive, at both EU and Member State level, are its
contribution to improving duty holders’ compliance with environmental law, and reducing illegal
trade.

In general, respondents were more positive on the contribution of the Directive in the EU as a
whole, as opposed to in their Member State. At the Member State level, for all the issues asked
about, a meaningful proportion (between 21% and 41%) of respondents stated that the Directive
had had no contribution. An area where the Directive has been the least successful at national
level, according to respondents, relates to the its contribution to increasing resources allocated to
Member States law enforcement and judicial authorities. (See Figure 2.17)

Figure 2.17 “Question 13: “In your view, has the Directive contributed to: “

In the EU as a whole

Increased awareness of the importance of environmental protection 28% m -
Mare compliance of duty holders with environmental law 24% 39% . E
Reduction of illegal trade (of waste, wildlife, dangerous materials ete.) 32% 28% lé
Prevention of “safe havens” for criminals in the EU 2% 26% IJ'JG

More deterrent sanctions imposed by Member State courts with regard to environmental crime 33% 18% I 2%

More cross-border cooperation between Member State law enforcement and judicial authorities 24% 23% I%
Batter training and specialisation of Member State law enforcement and judicial authorities

Maore resources allocated to Member State law enforcement and judical authorities

Mare environmental crime prosecuted in Member States

25% ml.ua

m Not at all Toasmall extent = Tosome extent  ®mToalarge extent 8 Do not know

In your Member State of residence

Increased awareness of the importance of environmental protection

More compliance of duty holders with environmental law

Reduction of illegal trade (of waste, wildlife, dangerous materials etc.) - 5% 18% Iﬂ

More cross-border cooperation between Member State law enforcement and judicial
authorities

More environmental crime prosecuted in the Member States

Prevention of "safe havens” tor criminals in the EU

Mare resources allocated to Member State law enforcement and judicial authorities - 17% = WIQ%

B Not at all To asmall extent To some extent m Toalarge extent e Do not know

Better training and specialisation of Member State law enforcement and judicial authorities - 24% 13% [

&
Ea
[
#
=
=

Nearly all (95%) respondents consider that EU action is important to have a framework for
effective cross-border cooperation with regard to environmental crime (96%) and 75% agree to a
large extent with that statement. Furthermore, 44% believe Member States could not have
reached the same result by national criminal legislation if there was no EU action on environment
crime, or only to a small extent (24%).
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Figure 2.18 Question 14. “To what extent do you agree with the following: i) EU action is important to
have a framework for effective cross-border cooperation with regard to environmental crime.
i) If there was no EU action on environmental crime, Member States would have reached the
same result by national criminal legislation.” (N = 136)
EU action is important to have af

work for effective cross-border cooperation with i

rega ironmental crime. 1% Pl l!é
It there was no EU action on environmental crime, Member States would have reached the ]
- bl i A T 74% 14 10%
same result by national criminal legislation, iz

mNot at all To a small extent To some extent  ®Toalarge extent = Do not know

2.6 OTHER ISSUES RELATED TO THE ECD

To conclude, stakeholders were asked to mention any other issues with regard to the Directive to
which they would like to draw the European Commission’s attention (Question 15). Issues
mentioned across the different groups of stakeholders include:

® The need to impose stronger criminal liability and serious financial penalties.

® The need for further concrete action at EU level in the field of environmental protection in the
Member States to combat organised crime.

® The need to allocate adequate resources to the issue of environmental crime, and to provide
training and information to law enforcement personnel, prosecutors and judges.

® The need to address inconsistencies in the application of the Directive in the EU, including
different sanctions Member States can impose.

® The need to increase awareness about environmental legislation among citizens.
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ANNEX - 5A - RESPONSES OF "PRIVATE INDIVIDUALS"” VS ALL
OTHER STAKEHOLDERS

Annex 5a provides a comparative analysis of some of the public consultation questions between the
private individuals and the other stakeholders.

Familiarity

la-In
your view,
did the
protection
of the
environme
nt improve
over the
last ten
years in
your
Member
State of
residence?

Wildlite crime
Waste crime
Pollution crimes

Other

B No Yes, to a small extent 8 Yes, o some extent

W Yes, toalarge ext

Wildlife crime 16%

Waste crime 29%

Pollution crimes 24%

Other

mNo

Yes, to a small extent

il

Yes, 1o some extent

wYes, to a large €l

Ib-In
your view,
did the
protection
of the
environme
nt improve
over the
last ten
years in the
European
Union
overall?

Wildlife crime 29%

Waste crime 30%

Pollution crimes

31%

mNo Yes, to a small extent

o Yes, to some extent

o
26% Im
2% Is%

W Yes, toalage

Wildlife crime

Wasta crime

Pollution crimes

W No Yes, to a small extent Yes, to some extent

W Yes, toa large of

2 - What
kind of
changes
did you
observe in
your
Member
State of
residence
with regard
to the
protection
of the
environme
nt over the
last 10
years?

Public awareness of the importance of environment...
Detection of environmental crime
Environmental damage

Investments and compliance measures by duty-holders...
Prosecution of environmental crime

Cross-border cooperation between law enforcement...
Convictions with regard to environmental crime

Resources to fight enaronmental crime (courts, police,...

Severity of sanction imposed for environmental crime

mless B More

Do not know

Public awareness of the importance of environment ..,
Detection of environmental cime
Ermvironmental damage

Investments and compliance measures by duty-holders...
Prosecution of environmental crime

Cross-border cooperation between law enforcement._..
Comvictions with regard to environmental crime

Resources to fight environmental crime (courts, police, ..

Severity of sanction imposed for environmental crime

®less  ®Maore

Do nat know
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5 - If terms
such as
“substantia
1 damage”,
“dangerous
activity or
substances
“negligible
/non-
negligible
impact” in
the

At EU level: the Directive should contain clearer
and more precise definitions

At Member State level: the judiciary should
clarify vague terms in case law

At Member State level: Member States should
transpose vague terms into their national law...

At EU level: the EU should issue non-binding

guidelines/best practices on vague terms in... _

In your Member State of residence, there are
. 5%
no such problems resulting from the terms...

Do not know l 5%

At EU level: the Directive should contain clearer
and more precise definitions

At Member State level: Member States should
transpose vague terms into their national law...

At EU level: the EU should issue non-binding
guidelines/best practices on vague terms in...

In your Member State of residence, there are

o
no such problems resulting from the terms... - 1%

Do not know . 7%

At Member State level: the judiciary should
clarify vague terms in case law

legislation
negatively
affect the
effectivene
ss of the
Directive,
how could
legal
clarity be
improved?
8 -In your No, administrative sanctions No, administrative sanctions

. . (permission withdrawal, {permission withdrawal,
View, 18 cessation of activities etc, cessation of activities et

.. . . L Do not know 3 % ! Do not know

Crlmmahsa compliance monitoring 4% compliance monitoring %

. (inspections and other (inspections and other |
tion of controls) and preventive controls)and preventive
environme measures:e:.g awareness measures (e.g. awareness

raising, raising,

ntal certification/compliance certification/compliance
offences an programmes) al_eeﬂeclive Cril programmes) are effective

P and sufficient ol and sufficient iriirislsation
eftective 12% e 5% plement admi
way to ctions and pre

measures|

ensure 92%
compliance
with
environme
ntal law?
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ANNEX - 5B - DUTY HOLDERS VS. JUDGES AND PROSECUTORS

Annex 5B provides a comparative analysis of some of the public consultation questions between
the duty holders?! and judges and prosecutors?2.

la - In your view,
did the protection
of the environment
improve over the
last ten years in
your Member
State of residence?

Wildlife crime 9% 9%

Waste crime 27%

|

Pollution crimes 9% 18%

Yes, lo a small extent Yes, lo some exlent W Yes, o

Wildlife crime - 29%
Waste crime - 14% 29%
Pollution crimes - 29%

HNo Yes, to a small extent Yes, 1o some extent

N=11 N=7
1b - In your view,
did the protection Wildlife crime - 10% 10%- Wildlife crime 14% 57%
of the environment
improve over the Waste crime - 20% | 10% - Waste crime 14% 29% .
last ten years in o L
the European Pollution crimes 22% 11 Pollution crimes 29% 29%
Union overall?

H No Yes, to a small extent Yes, to some extent M Yes, T H No Yes, to a small extent Yes, to some extent M Yes, T
N=10 N=7

2 - What kind of
changes did you
observe in your
Member State of
residence with
regard to the
protection of the
environment over
the last 10 years?

Sample too low to compare.

4 - If you think
that the protection
of the environment
through criminal
law as provided in
the EU Directive
might not be fully
effective in your
Member State of
residence or the
EU overall, what
are in your view
the main reasons?
Please assess
below.

EU level (N =9):

Insufficent support from EU level (e.g. by bodies such as

OLAF, Eurojust) for cross-border cooperation between 33%
Member States
Insufficient cross-harder cooperation between EU
Member State authorities 11% e
Diftarent criminal sanction levels across the FU makes
criminals move their activities to EU Member States with 27%

low criminal sanctions or with low risk of detection

mNo Yes, to a small extent Yes, to some extent  HYes, 1o

At national law enforcement/judicial level (N = [8, 12])

EU level (N =17):

Insufficient suppaort from FU level (e.g. by bodies such as
OLAF, Furajust) for cross-horder conperation hetween
Member States

Insufficient cross-border cooperation between EU
Membear State authorities

Different criminal sanction levels across the EL makes
criminals move their activities o EU Member States with
low criminal sanctions or with low risk of detection
m No Yes, to a small extent Yes, to some extent

At national law enforcement/judicial level (N =T):

mYes, toa

71

(please specify sector), Business association

72

prosecutors, environmental inspectors, police etc.)”.
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Including the following categories: Business/industry (Please specify sector), Business/industry association

Including categories “National judicial authority (judge/prosecutor)” and “Professional networks (judges,
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Difficulties in finding the criminally liable perpertrator

Igly
Insufficient cooperation and coordination between

different national authorities responsible for detecting, 2
investigating and prosecuting environmental crime
Iz

b
!

M Yes, f|

Practical difficulties to prove that an environmental crime
has been committed

The criminal sanctions that are imposed are too low to
deter

Insufficient allocation of financial and human resources to
detect, investigate and prosecute environmental crime

Lack of specialisation and training of law enforcement
authorities and judiciary

Lack of information sharing between different relevant
authorities

HNo Yes, to a small extent Yes, to some extent

At legislative level (N = §8):

The criminal sanctions and the levels provided for in the
national criminal code do not have encugh of a deterrent
effect

Lack of an affective system for criminal liability for legal
persons

The complexity of enforcement of environmental law
{interplay between criminal, civil and administrative law)

.11
mMNo mYes, t

Yes, to a small extent Yes, o some extent

Difficultiesin finding the criminally liable perpertrator

Practical difficulties to prove that an environmental crime
has been committed

The criminal sanctions that are imposed are too low to
deter

Insuffident cooperation and coordination between
different national authorities responsible for detecting,
investigating and prosecuting environmental crime

Insufficient allocation of financial and human resources
to detect, investigate and prosecute enviranmental crime

Lack of specialisation and training of law enforcement
authorities and judiciary

Lack of information sharing between different relevant
authorities

HNo Yes, to a small extent Yes, to some extent M Yes,

At legislative level (N =T7):

The criminal sanctions and the levels provided for in the
national criminal code do not have enough of a...

Lack of an effective system for criminal liability for legal
persons

The complexity of enforcement of environmental law
(interplay between criminal, civil and administrative law)

mNo Yes, to a small extent Yes, to some extq

5 - If terms such
as “substantial
damage”,
“dangerous
activity or
substances”,
“negligible/non-
negligible impact”
in the legislation
negatively affect
the effectiveness
of the Directive,
how could legal
clarity be
improved?

Sample too low to compare

6 - If you consider
that the Directive
might not be fully
effective, please
consider whether
the following rules
on particular
issues could have
been useful to
improve the
effectiveness of
the Directive?

N

[7,9]

N=1[4,7]

www.parlament.gv.at

150



Further ELl action is not necessary
Obligation of Member States to ensure cooperation and coordination
between national law enforcement, prosecution and judicial ..

Rules ensuring that effective investigative tools, such as those which are
used against organised or other serious crime, are available for...

Obligation of Member States to coordinate prosecution where an
environmental crime falls under the jurisdiction of several Member..

Rules on territorial and personal jurisdiction of a Member State with
regard Lo environmental crime.

Cbligation for Member States to criminalise the attempt to commit
environmental crime

Criminal sanctions for kegal personsif the crime was committed for
their benefit

A systemn of fines proportionate to the tumover of the legal person or
to the economic benefit generated through criminal offences

Rules an confiscation of proceeds generated through environmental
crime

Prison sanctions for serious forms of emvironmental crime

Definition of minimum and/or maximum sanction levels binding for all
Member States

Further EU action is not necessary

Obligation of Member States to ensure cooperation and
coordination between national law enforcement, prosecution...

Rules ensuring that effective investigative tools, such as those
which are used against organised or other serious crime, are...

Obligation of Member States to coordinate prosecution where an
environmental crime falls under the jurisdiction of several...

Rules on territorial and personal jurisdiction(1] of a Member State
with regard to environmental crime. [1] Jurisdiction in this...

Obligation for Member States to criminalise the attempt to
commit environmental crime

Criminal sanctions for legal personsif the crime was committed
for their benefit

A system of fines proportionate to the tumnover of the legal
person or ta the economic benefit generated through criminal..

Rules on confiscation of proceeds generated through
environmental crime

Prison sancticns for serious forms of environmental crime

Definition of minimum and/or maximum sanction levels binding
for all Member States

WNotusefulatall — Notveryuseful mUseful B Veryuseful
mNot useful at all Not very useful - mUseful W Veny
7 - To whatextent | N =10 N=7
would you agree
or disagree with
the following
0 <
statement? “The 7 53

benefits of
increased
environmental
protection derived
from the
implementation of
DIRECTIVE
2008/99/EC on the
protection of the
environment
through criminal
law largely
outweigh the costs
of applying
criminal sanctions
on environmental
crimes in Member
States”

m Strongly disagree  ® Disagree

Neither agree or disagree

Agreo

m Strongly disagree  m Disagree Neither agree or disagree Ag

8 - In your view, is
criminalisation of
environmental
offences an
effective way to
ensure compliance
with
environmental
law?

Crimi
complement administrative
sanctions and preventive
measures
1009
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Do not know

10%
A\

No, administrative sanctions
(permission withdrawal,
cessation of activities etc,
compliance monitoring
(inspections and other
controls)and preventive
measures (e.g. awareness
raising,
certification/compliance
programmes) are effective
and sufficient
30%

9 - “In your view,
to what extent do
the following
sanctions and
measures motivate
a duty holder
(company/industry
/organisation,
natural person) to
take measures to

N=[10, 11]

Risk of criminal financial penalties

Risk of imprisonment

Effective controls (including environmental inspections, custom controls)

Preventive measures (certification, compliance programmes, information campaigns)

Other sanctions such as i or of a licenc

to operate an

Other sanctions such as withdrawal or suspension of a
licence/authorisation to operate an establlishement, the shutdown of an...

Effective controls (including environmental inspections, custom controls)
Risk of reputational damage
Risk of imprisonment

Risk of criminal financial penalties

comply with establlishement, the shutdown of an establishment, judicial winding up, removing access to... Risk of administrative fines
environmental Risk of reputational damage Restauration costs/private settlement costs to make good environmental
law" damage
: Preventive measures (certification, compliance programmes, information
Risk of administrative fines
campaigns)
I f Concern for the environment
oncern for the environment
Restauration costs/private settlement costs to make gaod environmental damage: ®Notatall “Toasmallextent = Tosome extent
mNotatal  Toasmallextent =Tosomeextent ®Toalargq
10 - The EU Sample too low to compare
Agenda on
Security (2015)
highlighted the
link between
environmental
crime and

organised crime.
In your view, does
the Directive
ensure that
challenges from
the involvement of
organised crime
are met? (Several
answers are
possible.)”

11 - In your view,
should more acts
be criminalised by
the Directive (Art.
3)?

10
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Yes,
environmental
offences
independent of
whether they
actually caused
serious damage.
10%

Yes, intentional or
negligent actions __
which did not
violate
environmental
law but caused
serious
environmental
damage
30%

Do not ki
20%

Yes,
environmental
offences
independent of _—
whether they
actually caused
serious damage.
57%

13 - “In your
view, has the
Directive
contributed to:

In the EU as a whole (N = [8,9])

More environmental crime prosecuted in Member States

More deterrent sanctions imposed by Member State
courts with regard to environmental crime

Better training and specialisation of Member State law

enforcement and judicial authorities

More resources allocated to Member State law
enforcement and judicial autharities

More cross-border cooperation between Member State

law enforcement and judicial authorities
Increased awareness of the importance of environmental
protection
Reduction of illegal trade (of waste, wildlife, dangerous
materials etc.)

Prevention of “safe havens” for criminals in the EU

More compliance of duty holders with environmental law

m No Yes, to a small extent

In your Member State of residence (N = [6,9])

More deterrent sanctions imposed by Member State
courts with regard to environmental crime

Better training and specialisation of Member State law
enforcement and judicial authorities

More resources allocated to Member State law
enforcement and judicial authorities

More cross-horder cooperation between Member State
law enforcement and judicial authorities

Increased awareness of the importance of environmental
protection

Reduction of illegal trade (of waste, wildlife, dangerous
materials etc.)

Prevention of “safe havens” for criminals in the EU

More compliance of duty holders with environmental law

mNo Yes, to a small extent

Yes, to some extent

Yes, to some extent

In the EU as a whole (N = [5,7])

11%11 More environmental crime prosecuted in Member States  14% q
11% 22% More deterretlt sanctions impc.xsed by Mem?erstate ST
courts with regard to environmental crime
25% Better training and specialisation of Member State law 0%
enforcement and judicial authorities
11%11%.,}, More resources allocated to Member State law T 4
enforcement and judicial authorities °
11%11%.‘}’ More cross-border cooperation between Member State T
law enforcement and judicial authorities
11%11%. Increased awareness of the im;.)ortance of environmental 29% )
protection
13% 25% Reduction of illegal trade (of waste, wildlife, dangerous
materials etc.) °g 7l
38% Prevention of “safe havens” for criminals in the EU  20% | 20%
11% 33%) More compliance of duty holders with environmental law  14%

mYes,

m No Yes, to a small extent

In your Member State of residence (N = [3,7])

More environmental crime prosecuted in the Member
States

17% 17% I

Better training and specialisation of Member State law
enforcement and judicial authorities

14% 14% More resources allocated to Member State law
enforcement and judicial authorities
25% 13% More cross-border cooperation between Member State
law enforcement and judicial authorities
22% 39 Increased awareness of the impaortance of environmental
protection
14% 14% Reduction of illegal trade (of waste, wildlife, dangerous
materials etc.)
Prevention of “safe havens” for criminals in the EU
43%

More compliance of duty holders with environmental law

| Yes,

H No Yes, to a small extent

Yes, to some extent

Yes, to some extent

W Yes
33%
25% 25
17% 33%|
29% 2|
29%
17% 17%
14%
HYes
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Annex 6 — TARGETED CONSULTATION
QUESTIONNAIRE

Targeted consultation as part of the evaluation of Directive 2008/99 on the protection of
the environment through criminal law

ABOUT THE SURVEY

This consultation is part of the evaluation of Directive 2008/99/EC on the protection of the
environment through criminal law (the ‘Environmental Crime Directive’). This evaluation is
the first one since the adoption of the Directive in 2011. The study to support the
Commission’s evaluation is being carried out by a team of consultants from Milieu and ICF.

With this evaluation, the European Commission (Directorate General for Justice) will assess
the results achieved by the Environmental Crime Directive with regard to its objectives. The
main objective of this Directive is to improve the protection of the environment by reducing
environmental crime. Its specific objectives are to:
e Create a level playing field as regards the offences criminalised and sanctioning
systems at national level across the EU
e [Establish a sufficiently deterrent criminal sanctioning system for environmental
offences
e Protect fair playing businesses
e Reduce illegal trade
e Improve judicial cooperation

Concretely, the Environmental Crime Directive requires Member States to criminalise
unlawful conduct that causes or is likely or presumed to cause damage to the environment or
wildlife or death or serious injury to persons (see Article 3 of the Directive). The conduct is
defined as ‘unlawful” when it infringes the EU environmental legislation listed in the Annexes
A and B to the Directive, or national acts based on this EU legislation. It obliges Member
States to criminalise inciting, aiding and abetting such offenses. The Directive also requires
Member States to ensure that legal persons can be held liable for offences committed for their
benefit — this responsibility can be of criminal or other nature — and to ensure effective,
proportionate and dissuasive criminal penalties for environmental crimes, without providing
for more detailed requirements on the types and levels of penalties.

The evaluation will assess the results achieved by the Environmental Crime Directive since
the adoption of the Directive in 2011. The focus is mainly on waste crime (the illegal storage,
disposal or recovery of waste and the illegal collection, transport (including shipment) of
waste) and wildlife crime (i.e. the killing, destruction, possession or taking of wildlife; illegal
wildlife trade; any conduct which causes the significant deterioration of a habitat within a
protected site), although other areas of environmental crime will be considered — although less
thoroughly — in the evaluation such as water, air, or soil pollution. The evaluation will
specifically consider the:

e Effectiveness (the extent to which objectives have been achieved);

e Efficiency (consideration of the resources required to achieve the objectives in
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comparison to the benefits);

e Relevance (the extent to which the Directive continues to meet the needs of the EU
and its citizens);

e Coherence (how the Directive interacts with other relevant areas of EU policy); and,

e EU Added Value (the value of the Directive in comparison to Member State action
alone).

The different parts of the questionnaire address each of these evaluation criteria.

RESPONDING TO THE SURVEY

This targeted consultation aims to gather information and the views of stakeholders on how
the Environmental Crime Directive has performed since 2011.

The European Commission has launched the public consultation linked to the evaluation of
Directive 2008/99/EC on 10 October 2019. The results of both questionnaires will feed in the
evaluation study and the final Staff Working document adopted by the Commission. The
public consultation covers the same evaluation criteria, but is shorter and directed towards a
wider audience. This questionnaire is sent to a smaller audience of experts.

The questionnaire is being sent to:
e Ministries responsible for justice in all Member States
e Ministries responsible for environment in all Member States
e Environmental regulators other than ministries (i.e. environmental agencies), selected
based on membership of NEPA).
e Environmental inspectors in all Member States (selected based on membership of
IMPEL)
Prosecutors in all Member States (selected based on membership of ENPE)
Judges in all Member States (selected based on membership of EUFJE)
Police officers in all Member States (selected based on membership of EnviCrimeNet)
Customs officers in all Member States
Criminal defence lawyers in all Member States
Environmental NGOs at EU and national level
Organisations representing industry
Businesses

As the consultation targets a diverse range of stakeholders, and the evaluation questions cover
many different aspects of the Environmental Crime Directive, respondents are asked to
respond to the questions for which they feel they have the expertise or experience to
enable them to provide an informed answer. If you do not know or do not have an
opinion, simply do not provide an answer. Only questions marked with a red asterisk are
mandatory.

It is also important that answers are substantiated to the extent possible. The open text fields
provide the possibility to explain answers, and also to provide concrete evidence to support
the answers. Wherever possible, we ask you to identify and describe real-life examples,
specific cases of environmental crimes or other situations that can concretely illustrate the
response. You can provide links in all open questions and/or upload documents at the end of
the questionnaire to support these examples.

You may interrupt your session at any time and continue answering at a later stage. If you do
so, please remember to save the link to your answers as this is the only way to access
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them. Once you have submitted your answers online, you will be able to download a copy of
the completed questionnaire.

We kindly ask you to fill in the questionnaire by 30 November. If you have any questions
regarding the consultation, please contact: ecocrimeevaluation@milieu.be

PERSONAL DATA AND PRIVACY STATEMENT

No responses to the survey will be published. All personal data gathered for this survey is
subject to the conditions laid down in the privacy statement. Please read this carefully before
you reply to the following questions. Your consent can be withdrawn any time by contacting the
data controller, as outlined in the privacy statement.

O T consent to include my name and any contact details provided by me in this survey in a database
for the purposes of the project.

ABOUT THE RESPONDENT

*Are you replying as:

A national ministry responsible for justice
A national ministry responsible for environment
A national environmental regulator

A regional/local environmental regulator
An environmental inspector

A prosecutor

A judge

A police officer

A customs officer

A criminal defence lawyer

An academic

An environmental NGO

An organisation representing industry

A business

Other

CNONONONONONONONONONONORONOX®)

*If other, please specify:

*Do you have experience in or knowledge of these areas of environmental crime (please select all
that apply)

O Waste crime

O Wildlife crime

O Other environmental crime

O None of the above

*At what level is your organisation primarily active?
O EU level

O National level

O Regional / local level

*If you are replying on behalf of an organisation, please state the name of the organisation, and
the name and position of the respondent. If you are replying as an individual expert, please state

your name.
|
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*In which country(ies) do you have experience with prosecution of environmental crime? (Please
mark all that apply)
Austria
Belgium
Bulgaria
Croatia

Cyprus

Czechia
Denmark
Estonia

Finland

France
Germany
Greece

Hungary

Ireland

Italy

Latvia
Lithuania
Luxembourg
Malta
Netherlands
Poland

Portugal
Romania
Slovak Republic
Slovenia

Spain

Sweden

United Kingdom
EU level

Other

O0O0O0O0000000000000O0O0O0000000000O0
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“If other, please specify:

If you agree to be contacted for further clarifications or for a follow-up interview, please provide
an email address

EFFECTIVENESS

Assessing the effectiveness of the Ecocrime Directive means analysing the extent to which its
objectives have been met and identifying any significant factors that may have contributed to or
inhibited progress towards meeting those objectives.

IMPROVING THE PROTECTION OF THE ENVIRONMENT THROUGH THE
REDUCTION OF ENVIRONMENTAL CRIME

1. In your opinion, has the Ecocrime Directive contributed to improving the protection of the
environment by reducing environmental crime? And if so, to what extent can this be
attributed to the Directive?

] Yes, and it can be significantly attributed to the Directive
T Yes, and it can be partly attributed to the Directive

L Yes, but the contribution of the Directive was minimal

™ No contribution has been observed

Please explain your answers to Question 1 above, based on your experience and including
examples (where possible).

| |

CREATING A LEVEL PLAYING FIELD AS REGARDS THE OFFENCES
CRIMINALISED AND SANCTIONING SYSTEMS AT NATIONAL LEVEL ACROSS
THE EU

2. Has the public attitude to breaches of environmental law changed since the adoption of the
Directive?

To a major  To a moderate To a minor

extent extent extent Notatall
More concerned about the serious o o ) o)
impact on health
More concerned a.bout the serious o o ) o
impact on the environment
More aware of potential links with o o o o

organised crime

Please explain your answers to Question 2 above, based on your experience and including
examples (where possible).
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CREATING A LEVEL PLAYING FIELD AS REGARDS THE OFFENCES

CRIMINALISED AND SANCTIONING SYSTEMS AT NATIONAL LEVEL ACROSS
THE EU

3. In your opinion, has the Directive produced a level playing field in relation to
environmental offences and sanctions in the Member States and thus avoided safe havens?
To a major To a moderate = To a minor Not at all
extent extent extent
Wildlife offences O O O @)
Waste offences O @) O @)
Other environmental offences @) @) O @)

Please explain your answers to Question 3 above, based on your experience and including
examples (where possible).

4. In your opinion, has the Directive resulted in sufficiently effective, proportionate and
dissuasive criminal sanctions?
To a major To a moderate = To a minor Not at all
extent extent extent
Wildlife offences O @) O @)
Waste offences O O O @)
Other environmental offences O O O O

Please explain your answers to Question 4 above, based on your experience and including
examples (where possible).

|

5. In your opinion, has the Directive resulted in sufficiently effective, proportionate and
dissuasive sanctions for legal persons?

To a major = To a moderate T(.) a
minor Not at all
extent extent
extent
Wildlife offences O O O O
Waste offences @) @) O O
Other environmental offences O @) O @]

Please explain your answers to Question 5 above, based on your experience and including
examples (where possible).
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In your opinion, have the following factors supported or inhibited the establishment of a
level playing field as regards the offences criminalised and the sanctioning systems across

the EU?

Inconsistent interpretation of
‘effective, proportionate and
dissuasive sanctions’

Sanctions imposed do not take
account of profit made from
commission of offence

The absence of criminal
sanctions for legal persons in all
Member States

Poor enforcement of EU
environmental legislation at
national level in some Member
States

Lack of prioritisation of
enforcement of EU
environmental legislation
and/or environmental crime in
some Member States

Insufficient human and
financial resources to enforce
EU environmental legislation
and address environmental
crime in some Member States

Insufficiently specialised human
resources to enforce EU
environmental legislation and
address environmental crime in
some Member States.

Training and guidance at EU
level

Establishment of networks of
EU practitioners

Other

Strongly

Slightly
supported supported

@) @)
©) ©)
@) @)
©) ©)
@) @)
©) ©)
©) ©)
@) @)
©) ©)
©) @)

Neither

supported Slightly Strongly

nor inhibited inhibited

inhibited
O O O
O O (@)
O O O
O O O
@) O O
O O O
@) O O
O O O
@) O O
@) O O

If other, describe these factors below and explain how they inhibited the creation of a level
playing field for environmental offences in the EU.

Please explain your answers to Question 6 above based on your experience and including
examples (where possible).
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7. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers) In your opinion, have practitioners (judges,
prosecutors, defence lawyers, police officers and customs officers, inspectors) specialised in
environmental crime since the adoption of the Environmental Crime Directive?

To a major To a moderate @ To a minor

extent extent extent Notatall
Judges O O O O
Prosecutors O O O O
Defence lawyers O O O O
Police officers O O O O
Customs officers O O O O
Inspectors O O O O

(Only for practitioners — environmental inspectors, prosecutors, judges, police officers, customs
officers. Criminal defence lawyers) Please explain your answers to Question 7 above, based on
your experience and including examples (where possible).

| |

8. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers) In your opinion, in what areas of
environmental crime have practitioners specialised?

To a major To a moderate @ To a minor

extent extent extent Notatall
Wildlife offences O @) O O
Waste offences O @) O O
Other environmental o o o o
offences

(Only for practitioners — environmental inspectors, prosecutors, judges, police officers, customs
officers. Criminal defence lawyers) Please explain your answers to Question 8 above, based on
your experience and including examples (where possible).

| |

9. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers) Has the number of training events on
environmental crime for practitioners (judges, prosecutors, defence lawyers, police
officers, customs officers and inspectors) increased since the adoption of the Environmental
Crime Directive?

Yes No
Judges ©) O
Prosecutors O O
Defence lawyers ©) @)
Police officers O O
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Customs officers O O

Inspectors ©) O

10. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers) In your opinion, in what areas of
environmental crime have the number of training events increased?

Yes No
Wildlife offences O O
Waste offences O O
Other environmental offences O O

ESTABLISHING AN EFFECTIVE CRIMINAL SANCTIONNING SYSTEM FOR
ENVIRONMENTAL OFFENCES

11. In your opinion, has the Directive resulted in an overall increase of investigation of
environmental crimes in the Member States?

Yes, but the No

Yes, and it can be | Yes, and it can be contribution of = contribution

significantly attributed = partly attributed

to the Directive to the Directive th-e D irective was | has been
minimal observed
Wildlife offences O O O @)
Waste offences O O O O
Other environmental o o o o

offences

12. In your opinion, has the Directive resulted in an overall increase of criminal trials of
environmental crimes in the Member States?

Yes, but the No

Yes, and it can be | Yes, and it can be contribution  of | contribution

significantly attributed = partly attributed

to the Directive to the Directive th.e D irective was | has been
minimal observed
Wildlife offences O O O @)
Waste offences O O O O
Other environmental o o o o

offences

13. In your opinion, has the Directive overall resulted in an increase in the level of sanctions
imposed for environmental crimes in the Member States?

Yes, but the No

Yes, and it can be | Yes, and it can be contribution  of | contribution

significantly attributed = partly attributed

to the Directive to the Directive th.e D irective was | has been
minimal observed
Wildlife offences O O O O
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Yes, and it can be
significantly attributed
to the Directive

Waste offences O

Other environmental

offences =

Yes, and it can be
partly attributed
to the Directive

O

O

Yes, but the
contribution of
the Directive was
minimal

O

O

No
contribution
has been
observed

O

O

14. In your opinion, has the Directive overall resulted in the increased imposition of liability
for environmental crime on legal persons?

Yes, and it can be . Yes, but the | No
. Yes, and it can be . o
significantly artly attributed contribution  of  contribution
attributed to the partly . . the Directive was = has been
. . to the Directive . .
Directive minimal observed
Wildlife offences @] @) @) O
Waste offences O @) O O
Other environmental o o o o
offences

15. In your opinion, have the following factors contributed to observed trends in the
investigation, criminal trials and sanctioning of environmental crime? (internal factors)

Yes, but it was = Yes, and it was @ No, it has No, it
attributable to independent of not did not
the Directive the Directive contributed happen
Increased human and financial
resources. dedicated to en.forc.ement of o o o o
EU environmental legislation and
fighting environmental crime
Increfls‘ed training of environmental o o o o
practitioners
Incl:eased spec-lzfllsatmn of o o o o
environmental practitioners
Increased prioritisation by national
governments of enforcement of EU O O @) @)
environmental legislation
Gmdan.ce by. gqvernment (such as o o o o
sentencing guidelines)
Chal?ges in l.latlonal legls.latlon in o o o o
relation to environmental crime
Other O O @) @)

If other in Questions 15, describe these factors below and explain how they have contributed to
trends in the investigation, criminal trials and sanctioning of environmental crime.
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16. In your opinion, have the following factors contributed to observed trends in the
investigation, criminal trials and sanctioning of environmental crime? (external factors)

To a major = To a moderate @ To a minor Not at

extent extent extent all
Icressed iolvement o oransed e | 0 o o
New areas of environmental crime O O O O
Increased public pressure O O O O
Other ©) ©)

If other in Questions 16, describe these factors below and explain how they have contributed to
trends in the investigation, criminal trials and sanctioning of environmental crime.

IMPROVING JUDICIAL COOPERATION

17. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers) Has the Directive resulted in increased
cooperation between law enforcement and environmental practitioners within Member
States?

To a major extent

To a moderate extent

To a minor extent

Not at all

ONONON®)

(Only for practitioners — environmental inspectors, prosecutors, judges, police officers, customs
officers. Criminal defence lawyers) Please explain your answers to Question 17 above, based on
your experience and including examples (where possible).

| |

18. Has the Directive resulted in increased cooperation between Member States in relation to
cross-border environmental offences?

To a major extent

To a moderate extent

To a minor extent

Not at all

ONONON®)

Please explain your answers to Question 18 above, based on your experience and including
examples (where possible). Please indicate which factors, in your opinion, supported or inhibited
judicial cooperation.

EFFICIENCY

Assessing the efficiency of the Environmental Crime Directive means assessing whether the costs
involved in the implementation of the Directive are reasonable and in proportion to the changes or
effects achieved. For that purpose, it is important to get an understanding of the type and magnitude of
the costs and benefits of the Directive.
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COSTS OF THE DIRECTIVE

19. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers — businesses and organisation representing
industry) To what extent has the entry into force of the Directive at national level increased
your work as practitioner (judges, prosecutors, defence lawyers, police officers and
customs officers, inspectors) specialised in environmental crime, or in your business (or
businesses you represent)?

To a major extent

To a moderate extent

To a minor extent

Not at all

ONONON®)

(Only for practitioners — environmental inspectors, prosecutors, judges, police officers, customs
officers. Criminal defence lawyers — businesses and organisation representing industry) Please
explain your answers to Question 19 above, based on your experience and including examples

(where possible). Please indicate which factors, in your opinion, have influenced workloads
|

20. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers — ministries responsible for justice, ministries
responsible for environment, and environmental regulators) In your opinion, has the
Directive had an effect on the typical cost (staff time and resources) of investigating an
environmental crime in your country?

Major Moderate Minor No Minor Moderate Major
increase increase increase change decrease decrease decrease
Wildlife o o o o o o o
offences
Waste offences O @) @) O O O O
Other
environmental O O O O O O O
offences

Only for practitioners — environmental inspectors, prosecutors, judges, police officers, customs
officers. Criminal defence lawyers — ministries responsible for justice, ministries responsible for
environment, and environmental regulators) Please explain your answer to Question 20 above,

by stating the reasons why typical investigation costs have or have not increased.
|

21. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers — ministries responsible for justice, ministries
responsible for environment, and environmental regulators) In your opinion, has the
Directive had an effect on the typical cost (staff time and resources) of criminal trials of
environmental crime in your country?

Major Moderate Minor No Minor Moderate Major

increase increase increase change decrease decrease decrease
Wildlife o o o o o o o
offences
Waste offences @) @) ©) O ©) ©) O
Other o o o o o o o
environmental
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Major Moderate Minor
increase increase increase

offences

No
change

Minor Moderate
decrease decrease

Major
decrease

(Only for practitioners — environmental inspectors, prosecutors, judges, police officers, customs
officers. Criminal defence lawyers — ministries responsible for justice, ministries responsible for
environment, and environmental regulators) Please explain your answers to Question 21 above,
by stating the reasons why typical prosecuting costs have or have not increased.

22. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers — ministries responsible for justice, ministries
responsible for environment, and environmental regulators) Which capacities, structures
and resources have been improved or stepped up in your organisation as a result of the
Directive and what have been the associated costs? Please provide estimated costs for your

organisation.

Cost (EUR) (please indicate if one-off or recurring)

Training

Specialisation of staff

New staff

Establishment of specialised units

Monitoring and reporting process

Cooperation structures and process

New equipment

Legal advice

Other

If other, please specify the action and its cost.

|

23. (Only for businesses and organisation representing industry) What capacities, structures
and resources have been allocated by your business (or businesses you represent), as result
of the Directive, to ensure crimes are not committed?

Compliance training / awareness raising
Additional legal advice

Improvement of monitoring/controls/compliance measures/work flows
Investments in equipment/assets/production sites/specialised staff etc.

External consultancy/advice
Other

(Only for businesses and organisation representing industry) Please provide details to support

your response to Question 23. If you ticked 'other', please specify.

24, (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers — ministries responsible for justice, ministries
responsible for environment, and environmental regulators) Could you provide an estimate
of the resources you or your team/department/organisation allocate(s) on an annual basis
to addressing environmental crime? Please indicate whether these costs relate to you/your

team/department/organisation.

Time/year (days/year)

Resources/year (EUR/year)

Me as practitioner

My team

My department

My organisation
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25. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers — ministries responsible for justice, ministries
responsible for environment, and environmental regulators) Could you provide an estimate
of the number of staff in your country involved in addressing environmental crime?

Estimated number of staff involved in the
investigation, prosecution, and litigation of
environmental crime in your country (number of
individuals)

Judges

Prosecutors

Defence lawyers

Police officers

Customs officers

Inspectors

Other (please specify)

26. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers — ministries responsible for justice, ministries
responsible for environment, and environmental regulators) In your opinion, has the
Directive resulted in an increase in the number of staff in your country involved in
enforcing environmental crime?

Yes, and it can = Yes, and it can = Yes, but the .
No increase

be significantly = be partly = contribution of has been
attributed to  attributed to @ the Directive observed
the Directive the Directive was minimal
Overall O O O @)
Wildlife o o o o
offences
Waste offences O O O O
Other
environmental O O O O
offences

27. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers — ministries responsible for justice, ministries
responsible for environment, environmental regulators, businesses and organisations
representing industry) Is there potential for the EU and Member States to simplify or
reduce the costs deriving from the Directive, without undermining its intended objectives?

O Yes
O No

(Only for practitioners — environmental inspectors, prosecutors, judges, police officers, customs
officers. Criminal defence lawyers — ministries responsible for justice, ministries responsible for
environment, environmental regulators, businesses and organisations representing industry)
Please explain your answer and provide examples of opportunities to simplify or reduce costs,

relating to Question 27 above.
|

28. (Only for practitioners — environmental inspectors, prosecutors, judges, police officers,
customs officers. Criminal defence lawyers — ministries responsible for justice, ministries
responsible for environment, environmental regulators, businesses and organisations
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representing industry) Do you know of examples of best practices that can help to improve
efficiency i.e. the costs relative to the benefits?
O Yes

O No

If you responded ‘yes’ to Question 28 above, please provide details of best practices including
details of how and to what extent they can improve efficiency.

BENEFITS OF THE DIRECTIVE

29. In your opinion, has the Directive resulted in a decrease (or reduced growth) in illegal
activity in the following areas?

Yes, to a | Yes, to a | Yes, to a Not at
major extent moderate extent minor extent all

Wildlife O O O ©
Waste o O O ©
Other environmental o o) e) @)
areas

If you responded ‘yes’ to Question 29 above, please provide details of the types of illegal activity
that have seen a reduction (or reduced rate of growth)

| |

30. If you responded ‘yes’ to a decrease (or reduced growth) in illegal activity in relation to

wildlife, what benefits do you think have occurred as a result of a decrease in illegal
wildlife activity?

To a major To a moderate To a minor

extent extent extent Notatall
Environmental benefits O O O O
Economic benefits O O O O
Societal benefits O O O O

Please explain your answers to Question 30 above, including examples (where possible).

31. If you responded ‘yes’ to a decrease (or reduced growth) in illegal activity in relation to
waste, what benefits do you think have occurred as a result of a decrease in illegal waste

activity?
Trgmeor | Toamodesi o a mnr oy
o 0 0 o o
Economic benefits @) O O O
Societal benefits @) O O O

Please explain your answers to Question 31 above, including examples (where possible).
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32. If you responded ‘yes’ to a decrease (or reduced growth) in illegal activity in other
environmental areas, what benefits do you think have occurred as a result of a decrease in
other types of illegal environmental offence activity?

To a major To a moderate @ To a minor

extent extent extent Notatall
Environmental
benefits O O o ©
Economic benefits @) O O O
Societal benefits @) @] O @)

Please explain your answers to Question 32 above, including examples (where possible).

COMPARING THE COSTS AND BENEFITS OF THE DIRECTIVE

33. To what extent would you agree or disagree with the following statement? “The costs of
applying criminal sanctions on environmental crimes in Member States are proportionate
and justified given the expected benefits of increased environmental protection derived
from the implementation of Directive 2008/99/EC on the protection of the environment
through criminal law.”

O Strongly agree

O Agree

O Disagree

O Strongly disagree
RELEVANCE

Relevance concerns the extent to which the original objectives of the Environmental Crime Directive
are consistent with the current needs. It relates to whether the objectives of the legislation are still
necessary and appropriate and whether the objectives and requirements set out in the Directive are still
valid.

NEEDS

34. Do we still need to address environmental criminality on the basis that it still has an
adverse effect on the following areas?

To a major To a moderate To a minor

extent extent extent Not at all
Water e o) o o
Air o) o) o o
Soil e) ') o o
Habitats O e} o o
Flora and fauna @) 'e) 0o o

Please explain your answer to Question 34 based on your experience and including examples
(where possible).
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35. In addition to the areas covered by the Directive, are there new areas of environmental
crime or areas that have become more significant since the adoption of the Directive?

To a major To a moderate To a minor

extent extent extent Not at all
Illegal logging @) '0) o o
Fisheries crime @) 'e) 0 o
Emissions o o o 5
trading fraud
Other o) o) o o

Please explain your answer to Question 35 based on your experience and including examples
(where possible) and, if you selected other, please specify the areas of environmental crime and
indicate whether you think that they should be added to the Directive.

| |

36. Has the nature of environmental crime changed since the adoption of the Directive?

To a | To a  To a
. . Not at
major moderate minor all
extent extent extent
Increase in the involvement of o o o o
legal persons
Increz{se m. the involvement of o o o o
organised crime
Increase in the number of crimes o o o o

with cross-border dimension

Please explain your answer to Question 36 based on your experience and including examples
(where possible).

37. If you answered that there is an increase in the involvement of organised crime, in which
areas of environmental crime have you noticed this increase?

| |

38. Is the Directive, in its current form, sufficiently addressing the involvement of organised
crime in environmental crime? If not, how should the Directive be improved in that
regard?

| |

39. Are there other conducts currently not criminalised by the Directive (Article 3) that should
be covered by the Directive?

40. Are you aware of examples of specific cases of environmental damage that fell outside the
scope of the Directive and could not be prosecuted from 2011 to 2018? If yes, please
describe these examples below. You can provide links to documents and/or articles to
support your description. If you wish to upload documents, you can do so at the end of the
questionnaire. |
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OBJECTIVES

41. Based on the current needs in relation to environmental crime, are the following specific
objectives of the Directive still relevant?

To a To a | To a

. . Not at
major moderate minor all
extent extent extent

Create a level playing field as regards the offences
criminalised and sanctioning systems at national ©) O ©) ©)
level across the EU

Ensure a sufficiently deterrent criminal sanctioning

. ©) O O @)
system for environmental offences
Protect fair playing business ©) O O O
Reduction of illegal trade O O O @)
Improve judicial cooperation O O O O

42. Based on current needs in relation to environmental crime, should the Directive adopt any
new objectives?

COHERENCE

Evaluating the coherence of the Environmental Crime Directive means assessing how well it works in
conjunction with other relevant laws and EU policies. The breaches of environmental law criminalised
by the Directive also be subject to administrative sanctioning regimes. It is important to understand
how the criminal offences work with other sanctioning regimes.

43. Is administrative law sufficient to address breaches of environmental law/environmental
crimes?
O Yes
O No

Please explain your answers to Question 43 above, based on your experience.

| |

44. Does the criminalisation of specific breaches of environmental law complement or frustrate
non-criminal enforcement instruments?
O Significantly complements
O Complements
O Neither complements nor
frustrates
O Frustrates
O Significantly frustrates

Please explain your answers to Question 44 above, based on your experience.

45. Does the existence of criminal offences for breaches of environmental law result in a more
effective enforcement regime?
O Yes
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O No

Please explain your answers to Question 45 above, based on your experience and including
examples (where possible).

46. Is administrative law and/or administrative sanctions sufficient to address environmental
crimes committed by legal persons?
O Yes
O No

Please explain your answers to Question 46 above, based on your experience and including
examples (where possible).

EU ADDED VALUE

EU Added Value is defined as the additional value resulting from EU legislation compared to what
would have been achieved by Member States acting in isolation. EU added value questions ask
whether EU action was needed and is still needed. To support the assessment of EU Added Value, it is
important to try to envision what might have happened with regard to environmental crime if the
Environmental Crime Directive had not been adopted. The questions below aim to look at what might
have happened, as well as better understand the overall benefits of having common EU legislation
across all Member States.

47. In your opinion, would the following have taken place in your Member State if the
Directive had not been adopted?

To a major To a moderate = To a minor @ Not at

extent extent extent all
The. criminalisation of breaches of o o o o
environmental law
The liability of legal persons in relation o o o o)

to breaches of environmental law

A level playing field with other
Member States in relation to O O O O
environmental crime

Reduction of illegal trade O O O O
Cross-border cooperation in
investigation and prosecution of O O O O

environmental crime

Specn?l.lsatlon of environmental o o o o
practitioners

Please explain your answer to Question 47 above, based on your experience and judgement.

48. Is it likely that the following would continue in your Member State if targeted EU action on
environmental crime stopped?

To a major To a moderate = To a minor = Not at
extent extent extent all
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The criminalisation of breaches of
environmental law

The liability of legal persons in relation to
breaches of environmental law

A level playing field with other Member States
in relation to environmental crime

Reduction of illegal trade

Cross-border cooperation in investigation and
prosecution of environmental crime

Specialisation of environmental practitioners

To a major

extent

O

O

environmental crime in all EU Member States?

To a moderate

extent

Very Moderately
important important
Providing a level playing field for
honest operators and prevent safe o o
havens for breaches of environmental
law
Protecting fair playing businesses @) O
Reduction of illegal trade O O
Cross-border cooperation in
investigation and prosecution of O O
environmental crime
Opportunities for exchanges of good
practice and collaboration in areas O O
such as training and guidance
Other O O

If other, please list below.

To a minor
extent

@)

@)

@)

@)

@)

@)

Of  minor
importance

O

Not

Not at
all

O

49. How important are the following benefits of having the same legislation in relation to

important

O

Please explain your answer to Question 49 above, based on your experience and judgement.

ADDITIONAL INPUT AND FILE UPLOADS

If you wish to provide any additional input on the implementation and performance of the
Environmental Crime Directive, please provide it below.

Select file to upload.

www.parlament.gv.at

If you wish to submit additional documentation in support of your responses, please upload your
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Annex 7 - PUBLIC CONSULTATION
QUESTIONNAIRE

Public consultation on the evaluation of Directive 2008/99/EC on the
protection of the environment through criminal law (Environmental
Crime Directive)

Introduction

According to the UN and Interpol, environmental crime is the fourth largest criminal
activity in the world after drug smuggling, counterfeiting and human trafficking. It is
worth between USD 91 billion and 259 billion and is rising by 5-7 per cent annually’s.
Serious forms of environmental crime often have a cross-border dimension and involve
organised crime groups or corporate actors. The EU is directly affected by environmental
crime as an origin (for example for waste trafficking) or destination market (for example
for illegal logging) or as a transit point between two regions of the globe (for example
between Africa and Asia for wildlife products).

In 2008, the EU adopted Directive 2008/99/EC on the protection of the environment
through criminal law’* (“the Directive”).

The Directive sets out obligations for Member States to

e criminalise unlawful conduct that causes or is likely or presumed to cause damage
to the environment or wildlife or death or serious injury to persons. The conduct is
defined as ‘unlawful” when it infringes the EU environmental legislation listed in
the Annexes A and B to the Directive, or national acts based on this EU legislation.

e It also obliges Member States to criminalise inciting and aiding and abetting such
offenses;

e ensure that legal persons can be held liable for offences committed for their
benefit;

e ensure effective, proportionate and dissuasive criminal penalties for
environmental crimes.

In this context, the Commission is evaluating the Environmental Crime Directive with a
view to establishing whether the Directive has achieved its objectives to contribute to
better protection of the environment. The evaluation will assess results for the time the
Directive has been applicable, 2011 to 2018, and from all Member States. The focus will
be on waste and wildlife crimes, as these are the areas that Member States are most
concerned by, and where most data and information exists in the public domain.

The evaluation will look at the criteria of effectiveness, relevance, efficiency,
coherence/complementarity and EU-added value.

This public consultation is an opportunity for all to provide their views on the Directive.
Where questions are addressed to certain stakeholders only, this is clearly indicated.

You may answer the open questions in this questionnaire in any official EU language,
except Gaelic.

3 INTERPOL-UN Environment (2016). Strategic Report: Environment, Peace and Security — A Convergence
of Threats. Available at www.interpol.int and www.unep.org.

7 Directive 2008/99/EC of the European Parliament and of the Council of 19 November 2008 on the
protection of the environment through criminal law.
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The results of this public consultation along with a synopsis report will be published on
the public consultation website of the Commission, soon after its closure.

About you:

My background:

@)

O O O O

O 0O O O O O O O

O

Private individual

Business/industry association (please specify sector)

Business/industry (please specify sector)

National judicial authority (judge/prosecutor)

National public enforcement authority (environmental supervisory
authority/police)

National public enforcement authority (sector specific)

Local/regional authority (please specify)

Government authority in charge of environmental policy

Environmental NGOs

Other interest organisations (hunters, farmers etc)

Professional networks (judges/prosecutors, environmental inspectors, police etc.)
Other public bodies and institutions (please specify)

Academia

Other (please specify)

Please specify business sector (if applicable) or if other:

What is your country of residence? (In case of legal entities, please select the primary
place of establishment of the entity you represent)

O 0O 0 O O OO O0OO0OO0OO0OO0OOoOO0oOO0OO0OOoOO0o0OOoOO0oOO0OO0OO0OO0o0OO0o0OOoOOo

Austria
Belgium
Bulgaria
Croatia
Cyprus
Czech Republic
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland

Italy

Latvia
Lithuania
Luxembourg
Malta
Poland
Portugal
Romania
Slovakia
Slovenia
Spain
Sweden

The Netherlands
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o United Kingdom
o Other
If other, please specify:

Are you familiar with the Environmental Crime Directive?
Yes

No

Questionnaire

Questions on effectiveness: This section treats the progress of the Directive towards a better
protection of the environment.

Question 1a. In your view, did the protection of the environment improve over the last ten years
in your Member State of residence with regard to:

Yes, toalarge Yes, to some Yes, to a No Do not know
extent extent small extent

Wildlife crime (illegal hunting/logging/trafficking

and killing of protected species/damage to habitats)

Waste crime (dumping, trafficking, illegal handling

of waste)

Pollution crimes (air/water/soil)

Other (please specity)

Question 1b. In your view, did the protection of the environment improve over the last ten years
in the European Union overall with regard to:

Yes, toalarge Yes, to some Yes, to a No Do not know
extent extent small extent

Wildlife crime (illegal hunting/logging/trafficking

and killing of protected species/ damage to habitats

Waste crime (dumping, trafficking, illegal handling

of waste)

pollution crimes (of air/water/soil)

Other (please specify)

Question 2. What kind of changes did you observe in your Member State of residence with regard
to the protection of the environment over the last 10 years? (multiple answers possible).

o Less environmental damage (for example: less pollution [of water/air/soil], less illegal
waste dumping/trafficking, less illegal hunting, less illegal logging)
o More environmental damage (for example: more pollution, more waste crime, more wildlife

crime)

o More resources to fight environmental crime (courts, police, environmental authorities)

o More investment/compliance measures taken by duty
holders/companies/industries/organisations obliged by environmental law

o More detection of environmental offences

o Less detection of environmental offences

o More prosecution of environmental criminal offences

o Less prosecution of environmental criminal offences

o More cross-border cooperation between law enforcement and judicial authorities

o More criminal convictions with regard to environmental crime

o Less criminal convictions with regard to environmental crime

o Higher sanctions imposed with regard to environmental crime

o More awareness of the public of the importance of environment protection.

o No changes

o Do not know
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If other, please specify:

Question 3. Are you a duty-holder with regard to environmental law, or do you work for a duty-
holder (for example company/industry/organisation) obliged by environmental law?

o Yes
o No
If your answer is “no”, please skip to question 4.

Question 3a. Did you observe that the criminalisation of environmental offences led to duty-
holders taking measures to comply with environmental law requirements?

o Yes
No
o No, environmental compliance measures were taken independently of the criminalisation
of environmental offences.
o Do not know.
Question 3b. If the answer to the above question is yes, which additional measures have been
taken in your company/industry/organisation (several answers are possible):

o

compliance training/awareness-raising measures

additional legal advice

improvement of monitoring/controls/compliance measures/
investments in equipment/assets/production sites/specialised staff etc.
external consultancy/advice

other, please specify:

O O O O O O

Question 4. If you think that the protection of the environment through criminal law as provided
in the EU Directive might not be fully effective in your Member State of residence or the EU overall?
What are in your view the main reasons? Please assess in the table below.

Yes, to a large  Yes, to some Yes, toasmall No,notatall Do not know
extent extent extent
At EU level

Different criminal sanction levels across the EU
result in criminals moving their criminal activities
to EU Member States with low criminal
sanctions.

Insufficient cross-border cooperation between EU
Member State authorities.

Insufficient support at EU level (e.g. by bodies
such as OLAF, Eurojust) for cross-border
cooperation between Member States.

At national law enforcement/judicial level

Lack of specialisation and training of law
enforcement authorities and judiciary.

Insufficient allocation of financial and human
resources to detect, investigate and prosecute
environmental crime.

Difficulties in practice to prove that an
environmental crime has been committed.

The criminal sanctions that are imposed are too
low to deter.

Insufficient cooperation and coordination between
different national authorities responsible for
detecting,  investigating and  prosecuting
environmental crime (police, prosecution, judicial
authorities, administrative  authorities,  tax
authorities).

Lack of systematic data collection and
information sharing between different relevant
authorities.
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Lack of specialisation and tailored training of law
enforcement authorities and judiciary.

At legislative level

Criminal sanction levels in the national criminal
code do not have enough of a deterrent effect.
Lack of criminal liability for legal persons.
Complexity of enforcement of environmental law
(interplay ~ between  criminal, civil and
administrative law).

Other, please specify:

Yes, to some
extent

Yes, to a large
extent

Yes, to asmall  No, not at all Do not know

extent

Question 5. If you consider that terms in the legislation such as “substantial damage”, “dangerous

”ow

activity or substances”,

improved? (Several answers are possible)

negligible/non-negligible impact” are too vague, how could legal clarity be

o At EU level: the Directive should contain clearer and more precise definitions.

At EU level: the EU should issue non-binding guidelines/best practices on vague
terms in the Directive, considering legal traditions and case law.

At Member State level: Member States should transpose vague terms into their
national law in a clear and precise manner taking account of their national legal

traditions.

o At Member State level: the judiciary should clarify vague terms in case law.
o In your Member State of residence, there are no such problems resulting from the

terms mentioned.
o Do not know.

o Any other comments, please specify:

Question 6: If you consider that the Directive might not be fully effective, please consider whether
the following rules on particular issues could have been useful to improve the effectiveness of the

Directive:

Definition of minimum and/or maximum sanction
levels binding for all Member States.

Prison sanctions for serious forms of environmental
crime.

Rules on confiscation of proceeds generated
through environmental crime.

A system of fines proportionate to the turnover of
the legal person or to the economic benefit
generated through criminal offences.

Criminal sanctions for legal persons if the crime
was committed for their benefit.

Obligation for Member States to criminalise the
attempt to commit environmental crime.

Rules on confiscation of proceeds generated
through environmental crime.

Rules on territorial and personal jurisdiction” of a
Member State with regard to environmental crime.
Obligation of Member States to coordinate
prosecution where an environmental crime falls
under the jurisdiction of several Member States (for
example by having recourse to Eurojust).

Rules ensuring that effective investigative tools,

Very useful Useful

Not very Not useful at Do not know

useful all

75 Jurisdiction in this context means the competence of a Member State to apply and enforce its national law in a
defined geographic area (e.g. the Member State’s territory) and with regard to particular persons (e.g. its
nationals independent of where the criminal act is committed).
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such as those which are used against organised or
other serious crime, are available for environmental
crime.

Obligation to collect statistical data on
environmental crime.

Obligation of Member States to ensure cooperation
and  coordination  between  national law
enforcement, prosecution and judicial authorities
including information exchange and exchange of
statistical data.

Further EU action is not necessary

Other, please specify:

Question on efficiency: This section threats the analysis of the relationship between the costs
and benefits generated by the Directive.

Question 7: To what extent would you agree or disagree with the following statement?

“The benefits of increased environmental protection derived from the Environmental Crime
Directive on the protection of the environment through criminal law largely outweigh the costs of
applying criminal sanctions on environmental crimes in Member States.”

Strongly agree

Agree

Neither agree nor disagree
Disagree

Strongly disagree

Do not know.

O O O O O O

Questions on relevance: This section treats the relevance of the Directive and more specifically if
it still corresponds to the needs to improve the protection of the environment.

Question 8. In your view, is criminalisation of environmental offences an effective way to ensure
compliance with environmental law?

o No, administrative sanctions (permission withdrawal, cessation of activities etc, compliance
monitoring (inspections and other controls) and preventive measures (e.g. awareness
raising, certification/compliance programmes) are effective and sufficient.

o Criminalisation should complement administrative sanctions and preventive measures.

Do not know.

o Other, please specify:

[¢]

Question 9. In your view, to what extent do the following sanctions and measures motivate a duty
holder (company/industry/organisation, natural person) to take measures to comply with
environmental law?

To a large extent To some extent To a small extent Not at all Do not
know
Risk of criminal financial penalties
Risk of Administrative fines

Risk of imprisonment

Risk of reputational damage
Restauration costs/private settlement
costs to make good environmental
damage.
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To a large extent To some extent To a small extent Not at all Do
know

Other sanctions such as withdrawal or
suspension of a licence/authorisation
to  operate, shutdown of an
establishment used for environmental
crime, judicial winding up, removing
access to public aid, judicial
supervision

Preventive measures (certification,
compliance programmes, information

campaigns)

Effective controls (including
environmental inspections, custom
controls)

Concern for the environment

not

Question 10. The EU Agenda on Security (2015) highlighted the link between environmental
crime and organised crime. In your view, does the Environmental Crime Directive ensure that

challenges from the involvement of organised crime are met? (several answers are possible):

o Yes, the Directive’s provisions are sufficient to meet challenges stemming
involvement of organised crime.
o No, the Directive lacks provisions

from

o No, the Directive lacks provisions to oblige Member States to treat environmental crime
committed in the context of organised crime as an aggravating circumstance in court

procedures.

o No, the Directive lacks provisions on minimum or maximum sanctions if environmental

crime is omitted in the context of organised crime.

o No, the Directive lacks provisions on investigative tools to be made available if

environmental crime is committed in the context of organised crime.

o No, the Directive lacks provisions to oblige Member States to criminalise environmental
offences if committed in the framework of a criminal organisation independent of whether

the offence has entailed serious damage or not.
o Do not know.
o Other, please specify:

Question 11. In your view, should more acts be criminalised by the Environmental Crime Directive

(Art. 3)?

o Intentional or negligent actions which did not violate environmental law but caused serious

environmental damage.

o Environmental offences independent of whether they actually caused serious
danger/damage.

o None.

o Do not know.

Other, please specify:

Questions on coherence: Coherence treats the relationship between a legislative instrument and

other European/national instruments in the same area.

Question 12. Currently, breaches of EU fisheries legislation are generally not criminalised. Do you

find it justified and coherent that breaches of fisheries legislation should be criminalised?

Yes

No

Yes, for certain serious breaches
Do not know

O O O O
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Questions on EU added-value: This section treats the question whether EU action is necessary

to stimulate and complement national action
Question 13: In your view, has the Directive contributed to

To a large extent To some extent To a small extent

In your In the In your In the In your In the

county EU country EU country EU

overall overall overall

More compliance
of duty holders
with
environmental
law

Prevention of
“safe havens” for
criminals in the
EU

Reduction of
illegal trade (of
waste,  wildlife,
dangerous
materials etc.)
Increased
awareness of the
importance of

environmental
protection

More Cross-
border
cooperation
between Member
State law
enforcement and
judicial
authorities

More resources
allocated to

Member State
law enforcement
and judicial
authorities

Better  training
and specialisation
of Member State
law enforcement
and judicial
authorities

More  deterrent
sanctions
imposed by
Member State
courts with regard
to environmental
crime

More
environmental
crime prosecuted
in Member States

Question 14:
To what extent do you agree with the following:

To a large extent To some extent

If there was no EU action on environmental
crime, Member States’ would have reached
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In

To
extent

Not at all

your
country

a

In
EU

overall

small

Do not know

the In your
country

Not at all

In

EU

the

overall

Do
know

not
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To a large extent To some extent To a small Notatall Do not
extent know

the same result by national criminal
legislation

EU action is important to have a framework
for effective cross-border cooperation with
regard to environmental crime.

Question 15. Are there any other issues with regard to the Directive to which you would like to
draw our attention?

Please feel free to upload a relevant document, such as additional evidence supporting
your responses or a position paper. The maximum file size is 1MB.

Please note that the uploaded document will be published alongside your response to the
questionnaire which is the essential input to this open public consultation. The document is an

optional complement and serves as additional background reading to better understand your
position.
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Annex 8 - TABLE ON CHANGES IN MS
legislation to transpose the Directive

MS
AT

BE

BG

CY

Cz

DE

DK

EE

EL

Main changes introduced

New offences for 3 (f), (g), (h) and (i)

Amendment in 2015 introducing definition of serious negligence and harmonising
the punitive frame (introduction of fines alternative to imprisonment)

2014 Change in the structure of legal act transposing the ECD in BR where criminal
sanctions for environmental offences have been included into one single chapter.
WR adopted the Decree on environmental offences in 2019

2018 amendment, introducing joint criminal convictions of both natural persons and
a legal person

Some increase in fines applicable to natural persons and significant increase in
penalties for legal persons for 3(a), (b) and (c). Increase for 3(g) offences for natural
and legal persons (post transposition).

Introduction of a new offence for Article 3(f) in the French version of the
transposing law to cover possession of specimens of protected species (post
transposition).

For natural persons increase in penalties in general although the maximum level
remains low

Additional offences for 3(b), (c) and (d), and new offences for 3(1)

For legal persons for all offences (new penalties for (1) and substantial increase for
the others ((a), (b), (c) and (h))

Change in structure as adopted a new specific act, although the criminal offences
already existed in previous legislation

Increase in penalties for 3(b), (c), (h) and (i) for both natural and legal persons
Adoption of a new Criminal Code in 2009, influenced by the Directive

Introduction of new offences for Articles 3(e) and (i) (post transposition).
Introduction of criminal liability of legal persons

Significant increase in 3(a), (b), (c) and (h) penalties

Stricter sanctions in particular 3(a), (b), (c), (h) for natural persons and in general for
legal persons as part of an overall increase of administrative sanctions applicable to
legal persons

Introduction of new offences for Articles 3(f) and (g) to include criminalisation of
certain offences with regard to all relevant protected species and to the inclusion of
serious negligence (post transposition).

No specific transposing act adopted

Introduction of new offences to cover the liability of legal persons in the area of use
of unsealed radioactive sources in hospitals and laboratories (post transposition).
Introduction of negligence in 2015

New offences introduced for 3(b) (post-transposition), (c), (d), (i) for natural and
legal persons

Increase in sanctions for Article 3(c) and (i) (post transposition).

Change in structure as, although most environmental crimes were already regulated
in the 1986 Framework Law on Environment, the 2012 Act set a corpus of
horizontal catch-all provisions, transposing in a literal fashion the Directive. It also
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MS

ES

FI
FR

HR

HU

IE
IT

LT

LU
LV

MT

NL
PL

Main changes introduced

amended the 1986 Law to harmonise the level of sanctions.

General increase of sanctions

Introduction of criminal liability of legal persons

Introduction of offences for 3(c), (d), (h) and (i)

Introduction of amendments to include criminalisation of serious negligence of
Article 3(e) to (h) and to cover explicitly the destruction and possession of
specimens of flora and fauna (post transposition).

No specific transposing act adopted — reliance on existing legislation

Change in structure of the framework legislation by the inclusion of a new specific
chapter on criminal sanctions in the environmental code

Increase in sanctions for both natural and legal persons

Introduction of amendments to criminalise offences under Article 3(e) ‘likely to
cause’ substantial damage to the quality of air, soil or water or to animals and plants
and to criminalise actions of aiding and abetting the intentional conduct of Article 3
for contraventions (post transposition).

Additional/improved offences for 3(a), (b), (d), (h) and (i)

Introduction of amendments to include (simple) negligence for the offences of
Article 3(c) (post transposition).

Change in the structure of the framework legislation as the new 2012 Criminal Code
brought all environmental crimes into one specific chapter

Some significant increases in sanctions for natural persons

No changes in sanctions for legal persons

No specific transposing act adopted — reliance on existing legislation

Change in the structure of the framework legislation as before transposition,
environmental crimes fell outside the criminal code, while the criminal code now
includes environmental crimes and has a specific title on environmental serious
crimes (felonies)

Introduction of criminal liability of legal persons

amendments made for Article 3(a), (d) and (e) relating to the risk of detrimental
effects (post transposition).

Introduction of new offences for 3(e), (f) and (h)

Introduction of new offences for Article 3(a) relating to the risk of detrimental
effects (post transposition).

Increase in penalties for some offences

Increase for some offences, in particular significant increase of sanctions applicable
to legal persons

Introduction of criminal liability of legal persons

Introduction of offences for Article 3 (b), (c), (d), (f), and (i) (post transposition).
General increase in the level of sanctions for natural persons

More severe quasi-criminal sanctions applicable to legal persons

Change in the structure of the framework legislation with the adoption of a new
Crimes against the environmental act, although most of the offences were already
criminalised in sectoral environmental legislation

Introduction of new offences for 3(d) and (¢)

Increase in sanctions

No specific transposing act adopted — reliance on existing legislation

No significant changes
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MS
PT

RO

SE

SI

SK

Main changes introduced

Some increase in penalties applicable to natural persons

A 2015 law amended the Criminal Code and increased the imprisonment and fine
sanctions set out for most of the criminal offences transposing the Directive
Introduction of new offences to include for Article 3(a) ionizing radiation, for
Article 3(d) dangerous mixtures and for Article 3(h) a change on the scope (post
transposition).

Change in the structure of the framework legislation with the adoption of the Law
no. 101/2011 on the prevention and sanctioning of certain acts regarding
environmental degradation, although most of the offences were already criminalised
in sectoral environmental legislation and the Criminal Code

Introduction of new offences for 3(a) for serious negligence for water pollution (post
transposition) and for 3(h) and (1)

Some increases in penalties although the maximum levels remain low

No specific transposing act adopted — reliance on existing legislation

Introduction of new offences under Article 3(b) for the disposal of waste and all
handling of waste that may cause pollution (post transposition).

No significant changes

Introduction of a small change for Article 3(b) transposition to include a new
offence - after-care activities on waste disposal installations (post transposition).
The transposing Act only introduced the concept of indirect liability of legal
persons, as the legislator considered that the national legislation was already in
conformity with Directive 2008/99/EC on all other points.

Introduction of direct criminal liability of legal persons in 2015

Introduction of new offences for 3(a) and (i) only in 2015 and for 3(b) and (d) and
for serious negligence (post transposition).
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Introduction

1.1

1.2

1.3

1.4

1.5

The objectives of the Environmental Crime Directive (ECD) are to contribute to a more
effective protection of the environment and full application of the existing Union environmental
legislation through criminal law, to ensure a level playing field in the Member States by
approximating the criminal offenses, and to ensure deterrent sanctions and overall effective

sanctioning systems in all Member States’®.

The Environmental Crime Directive criminalises serious violations of more than 60 legal
instruments in the environmental field which are listed in two annexes to the Directive
(environmental areas covered are for example illegal waste trade, producing and handling of
hazardous materials, pollution of water, air, ground water, agricultural area, Wildlife)77.

This information report assesses the results over the Environmental Crime Directive’s whole
lifetime from 2011 to 2018 and with respect to five Member States. The information report
covers the criteria of effectiveness, relevance and the added value of involving civil society.

The information report draws on:

e reports compiled during fact-finding missions to a sample of five EU Member States
(France, the Czech Republic, Hungary, Portugal and Finland);

e aquestionnaire targeted at civil society organisations in the same five Member States.

The views and experiences of civil society organisations are used to assess the effectiveness
and relevance of the Directive, as well as the added value of involving civil society in the
transposition and implementation of the ECD, with the aim of identifying possible room for
improvement of the Directive. Secondary data collection draws on the EESC's past work on the
subject, such as EESC opinions, reports of conferences, missions and public hearings.

Conclusions

The findings from the analysis from the fact-finding missions, questionnaire and other materials
have led to the following conclusions and recommendations (for further details, see the
technical appendix):

Relevance of the directive

1) An overwhelming majority of stakeholders consulted via the questionnaire stated that the
Environmental Crime Directive (ECD) is still relevant, either to a large extent (57%), or to
some extent (35%). This was generally confirmed by meetings with participants in the
Member States visited.

76

77

EC Evaluation Roadmap - Evaluation and Fitness Check Roadmap - Ares(2019)1580742
EC Evaluation Roadmap - Evaluation and Fitness Check Roadmap - Ares(2019)1580742
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2) Many of the survey respondents believe environmental protection in some Member States
was already relatively strong before the introduction of the ECD, with the result that around
one third (32%) of stakeholders consulted via the questionnaire do not think that the ECD
resulted in more effective protection of the environment in their Member States.

3) Nevertheless, all categories of stakeholders consulted (employers, workers and other civil
society organisations) think the ECD should be revised and could be improved, for example
based on:

— the most recent EU treaties that allow the application of sanctions,
— new types of criminal conduct,

— ascale of minimum sanctions for natural and legal persons.

Effectiveness of the directive

1) 64% of questionnaire respondents consider that the transposition of the Directive into
national law has resulted in more effective protection of the environment in their Member
State. On the other hand, interviews with participants show that the Directive's transposition
has been rather unequal in the Member States visited by the EESC.

2) Although transposition of the ECD can be considered quite successful, the practical
implementation appears to be lagging behind. This may result from administrative sanctions
considered insufficiently effective to fight and prevent crimes, as the Directive does not
provide for effective, proportionate and dissuasive sanctions.

3) The level of knowledge of the Directive seems to be very uneven from one Member State to
another, but also between national and local organisations or big and small enterprises.

4) Training of judiciary actors has been pointed out as a real and urgent need, as has the
strengthening or creation of specialised bodies for environmental crimes.

5) A call for more effective cross-border cooperation to prevent and fight against cross-border
environmental crime was also made by the participants.

Inclusion of civil society and added value

1) 50% of the questionnaire's respondents stated that they were not directly or indirectly
consulted on the transposition of the Directive. As in the case of some other questions, the
consultation of civil society on this matter was unequal across the Member States visited.
For example, in Portugal there was no consultation, while in Finland civil society

organisations are generally consulted on environmental issues.

2) The consulted civil society organisations highlighted that the relevant public authorities
have not systematically involved them in the fight against environmental crime. Therefore,
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civil society organisations have made suggestions aimed at improving the cooperation
between public authorities and civil society organisations.
EESC recommendations

Taking note of the data collected, the EESC considers that the prevailing suggestion is to improve the
implementation of the existing Directive, starting with a comparative analysis of the
implementation of the Directive in all Member States, even if there are also good reasons to
update it.

The EESC points out that all categories of stakeholders (employers, workers and other civil society
organisations) think the ECD should be revised and could be improved, for example based on:

— the most recent EU treaties that allow the application of sanctions,

— new types of criminal conduct, in particular environmental cyber-criminality,

— measures addressing criminal proceeds and environmental damage,

— creation of a general offence of endangering the environment,

— more cross-border cooperation,

— apermanent dialogue between public authorities and civil society organisations,

— the same level of responsibility applying to businesses in all countries in which they operate,

— ascale of minimum sanctions for natural and legal persons.

The EESC believes that it would be useful to have a police force specialised in environmental crime
in every EU Member State. In order to be effective, these forces should conduct independent
investigations. They could also assist the courts with environmental expertise, particularly in
defining and monitoring remedial measures.

The EESC also believes it would be useful to have specialised prosecutors and judges. Specialisation
of the courts is a cost-effective solution to allow magistrates to increase their competence and
to be able to deal with files and understand stakeholders.

The EESC maintains that Member States should improve the conditions under which the victims of
environmental damage may take collective legal action. Therefore, the EESC would have
welcomed seeing environmental issues being taken into account by the European New Deal
offered for Consumers.

The EESC calls upon the European Commission to propose a methodology for dealing with or
prosecuting perpetrators of environmental crimes that have particularly adverse effects in terms
of the cumulative consequences of the crime in more than one Member State (along the lines of
the "Dieselgate" scandal). This proposal is made with the aim of punishing wrongdoings that
could otherwise potentially go unpunished, or result in only small fines, if such cases were
reviewed separately in individual Member States. This methodology could allow for joint
prosecution simultaneously in several countries. It could also allow for a single prosecution
procedure in several Member States involving similar or identical crimes where the effects in
each country or in each case may be small, but viewed together could amount to a significant
single case.
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The EESC expects the Commission to take on board its recommendations for the next steps towards
better implementation and/or revision of the ECD, as well as ad hoc conclusions and
recommendations adopted in previous EESC opinions (see appendix).

Brussels, 27 November 2019

Maurizio REALE
The president of the Section for Agriculture, Rural Development and the Environment
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Evaluation on the Environmental Crime Directive
Technical Appendix

1. Evaluation question

This information report assesses whether the EU Directive 2008/99/EC, or Environmental Crime
Directive (ECD) on environmental crime is relevant and effective, and what is the added value of
involving civil society. It also analyses civil society organisations' (CSOs) views across the EU
concerning the implementation of the Directive.

2. Data collection

The members of the EESC study group collected the points of view of civil society organisations
through a questionnaire and five fact-finding missions.

- The questionnaire asked civil society organisations how they perceive the practical
implementation of the ECD. The questionnaire was created on the EU Survey online portal,
using a combination of question formats (filter questions, closed, open-ended, grid and
most- significant-change method). The consultation via the questionnaire was open during
the period July - September 2019.

- The fact-finding missions included semi-structured interviews with local civil society
organisations (and other stakeholders in some cases), generally following the structure of
the questionnaire.

Secondary data collection drew on the EESC's past work on the subject, such as EESC opinions, reports
of conferences, missions and public hearings.

3. Sampling
3.1 Fact-finding missions

The selection of fact-finding mission countries was made by the study group and based on the criteria
adopted by the EESC Bureau on 22 January 2019. The selection of Member States to be visited was
also coordinated with the European Commission.

The countries were selected on the basis of:

 political spread e.g. high/low level of implementation, application success rates, most/least
affected by the legislative proposal/programme, etc.;
« geographical spread e.g. by setting up five groups of Member States and choosing one from
each group.
The sample of EU Member States chosen for this information report were: France (9 July 2019), Portugal
(15 July 2019), Czech Republic (23 July 2019), Finland (24 July 2019) and Hungary (9 September 2019).
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3.2 Questionnaire

The aim of the questionnaire is to complement the findings of the fact-finding missions. Composed of
16 questions, it was sent to organisations from the Member States selected for the fact-finding
missions (not only to the organisations participating in the mission meetings, but also to other
relevant organisations).

3.3 Respondent breakdown

During the five fact-finding missions, the EESC delegations consulted 40 civil society organisations and
a number of representatives of public authorities. In addition, 28 civil society organisations and public
authorities responded to the questionnaire, which included 10 representatives of environmental
organisations (36%), 7 representatives of employers (25%), 4 representatives of workers (14%), and 7
respondents stating "other" (25%). 25% of the questionnaire respondents come from France, 21%
from Portugal, 14% from the Czech Republic, 22% from Finland, and 14% from Hungary. One reply
(less than 4%) was received from "other" Member States (Croatia).

Figure 1. Represented organisations

Other (25%) Employers (25%)
LY

e ‘Workers (14%)

Environmental
organisations (36%)
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Figure 2. Represented Member States

Other (4%)

Czech Republic (14%)

Finland (21%)

 France (25%)

Portugal (21%)

Hungary (14%)

4. Primary data: findings and analysis

4.1 Relevance

According to the European Commission Better Regulation toolbox, the criteria of relevance "looks at
the relationship between the needs and problems in society and the objectives of the intervention
and hence touches on aspects of design. Relevance analysis also requires a consideration of how
the objectives of an EU intervention (. ) correspond to wider EU policy goals and priorities. ” 7

4.1.1 Importance of the Environmental Crime Directive

The Environmental Crime Directive has not had the same impact in the five different Member States
visited. Therefore, civil society organisations were asked how important the Directive has been for
their Member State. Results (see graph below) show that a majority of respondents considered the
Environmental Crime Directive as being very important (32%) or somewhat important (43%) for their
Member State. On the other hand, 14% considered it not important and 11% did not know.

https://ec.europa.eu/info/sites/info/files/file import/better-regulation-toolbox-47 en 0.pdf
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Figure 3. How important has the Environmental Crime Directive been for your Member State?

Very important (32%)
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Not important ( 14%)
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4.1.2 Relevance of the Environmental Crime Directive

Adopted in 2008, the Environmental Crime Directive was drafted more than a decade ago, within a
context that might not be the same any longer. It therefore appeared necessary to evaluate the
current relevance of the Directive. According to the consultation (see graph below), the respondents
believe that the Directive is still relevant to a large extent (57%), and 36% of them felt that it is still
relevant to some extent. Only a small minority of respondents (7%) rated the Directive as no longer
relevant.
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Figure 4. To what extent is the Environmental Crime Directive still relevant?

To a large extent (57%)

To some extent (36%)

Not relevant anymore
(7%)
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During meetings in the Member States, the consulted participants underlined the positive impact of
the Directive over the last ten years?. Public authorities dealing with environmental crime also
stressed that the adoption of the Directive was a great support for their work, despite some
deficiencies in terms of practical implementation®. In addition, French employers stressed that the
Directive was still relevant, as it allows for a minimum harmonisation, independently of the national
sanctions that individual Member State decide to implement. In Finland, all participants agreed that
the Directive has been relevant and useful. In particular, representatives of both trade unions and
environmental organisations highlighted that the Directive has helped raise awareness of
environmental crime in Finland.

4.1.3 Protection of the environment

According to the European Commission, "the Environmental Crime Directive has as an objective
to contribute to a more effective protection of the environment and full application of the
existing Union environmental legislation through criminal law (...)." * As a matter of fact, the
Directive requires the Member States to provide for criminal sanctions for the most serious
environmental offences. The information available (see graph below) shows that nearly half of the
respondents (46%) feel that the Directive resulted in more effective protection of the environment in
their Member State. Around one third (32%) of the respondents think the opposite, while nearly one
quarter (21%) replied that they do not know if this is indeed the case.

2 Czech Republic, Finland, France - environmental organisations
3Finland - public authorities
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4 European Commission - Evaluation of the Environmental Crime Directive Roadmap
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Figure 5. Has the Environmental Crime Directive resulted in more effective protection of the
environment in your Member State?

Yes (46%)

No (32%)

I don't know (21%)

40 60 80 100
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4.1.4 Updating the objectives and revising parts of the Environmental Crime Directive

The objectives of the Environmental Crime Directive are multiple. Apart from aiming to protect better the
environment through criminal law, the Directive also aims "to ensure a level playing field in the Member
States by approximating the criminal offenses, and to ensure deterrent sanctions and overall effective
sanctioning systems in all Member States.” In order to achieve this objective, the Directive ”establishes a
common set of offenses that Member States must criminalize ”, “approximates the scope of liable
perpetrators”, “requires that Member States extend criminal liability”, and "approximates criminal
sanctions by requiring all Member States to ensure effective, proportionate and dissuasive criminal

penalties for environmental crimes.”

When asked whether the objectives of the Environmental Crime Directive need to be updated,
participants consulted via the questionnaire were divided (see graph below): 32% of the respondents
considered that there is a need to update the objectives, while 43% maintained that there is no need to
revise the objectives and 21% of the respondents replied that they did not know.

European Commission - Evaluation of the Environmental Crime Directive Roadmap
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Figure 6. Do the objectives of the Environmental Crime Directive need to be updated?

Yes (32%)

I don't know (21%)

No answer (4%)
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Consultations in the visited Member States revealed that most participants did not feel an urgent
need to revise the Directive and considered the current context appropriate. For example, in France,
employers agreed that the Directive did not need to be revised as it provides for extensive protection
of the environment through criminal law, while representatives of public authorities suggested that
the Directive could be updated based on the last EU treaties that allow the application of sanctions.

However, participants put forward some suggestions in case the Directive would be updated in the
near future. In the Czech Republic, trade union representatives considered that the Directive
(especially its annexes) should be simplified. In addition, they suggested that the Directive should take
into account farmers, who are sometimes blamed for environmental crimes for which they are not
responsible. Czech employers' representatives highlighted the need to ensure that if an individual
employee causes environmental damage, the responsibility for such damage should be borne by this
employee and not the company, if it is proven that the company had introduced the necessary
measures to prevent the damage. Representatives of environmental organisations maintained that
the priority should be to improve the practical implementation of the current Directive, rather than
trying to update the legal text. In Finland, participants suggested that the issues of criminal proceeds
and environmental damage should be addressed in the Directive, if the latter is revised. In addition,
the courts should be able to adopt a decision imposing on the liable person to restore the environment
to its original state, i.e. the state before the damage was caused. In Hungary, public authorities and
environmental organisations suggested that more EU harmonised legislation would be welcome. The
interlocutors also stated that key distinctions should be made between non-compliance and crime,
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both in the Directive and in national legislation.

In case of a decision to revise of the Directive, respondents to the questionnaire were asked to specify
the focus of such revision. According to 32% of the respondents (see graph below), the focus of a
possible revision should be on new types of criminal conduct. Respondents highlighted particularly
environmental cyber-criminality. For 21% of the respondents, a possible revision of the Directive
should focus on revising the sanctions. Employers in Czech Republic recommended that the range of
environmental crimes should not be unreasonably expanded, and could perhaps be based on an
analysis of the frequency of such behaviours on the one hand, and the benefits of the punishment on
the other hand. They also suggested that the Directive should take into account the existence of other
instruments, which are also of a preventative character. Finally, French respondents suggested to
adopt a scale of minimum sanctions for natural and legal persons.

Figure 7. If the Environmental Crime Directive is revised, where should be the focus of the revision?

New types of criminal conduct
(32%)
Revision of sanctions (21%) -

Other (39%)

No answer (7%)

0 20 40 60 80 100

The weak implementation of the Directive is a serious matter in several Member States. Respondents
from Portugal highlighted that courts are not used to adjudicate stringent penalties for environmental
crimes, or even to categorise an environmental offense as a crime. Similarly, Finnish environmental
organisations pointed out that the implementation of the Directive has been deficient in Finland.
Indeed, in Finland there are no police units specialised in environmental crimes, which in practice
means that, if an environmental offence is reported to the police, the latter must contact the
environmental authorities of the State or the municipality, even if the environmental problem may
partly be caused by their negligent behaviour. The lack of a centralised environmental crime unit may
also be considered an obstacle for investigating international environmental crime incidents.
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4.2 Effectiveness

According to the European Commission Better Regulation toolbox, the criteria of effectiveness
"considers how successful EU action has been in achieving or progressing towards its
objectives." *

4.2.1 Transposition of the Environmental Crime Directive

Questionnaire results (see graph below) show that 64% of respondents considered that the
transposition of the Directive into national law resulted in a more effective protection of the
environment in their Member State, while 36% believe the contrary.

Figure 8. In vour view, has the transposition of the Environmental Crime Directive into national
law resulted in a more effective protection of the environment in vour Member State?

Yes (64%)

No {3 69 u)

i ] 20 £ 1] 40 50 o) T 2l Lo} 1]

Nonetheless, the interviews with participants showed that the transposition of the Directive has been
guite uneven in the represented countries.

On the one hand, all Czech interlocutors were generally satisfied with the transposition of the
Directive, where some elements introduced by the Directive had been already part of the national
legal system before the transposition. Czech representatives of environmental organisations and
public authorities underlined that it is more important to focus on how to improve the implementation

80 https://ec.europa.eu/info/sites/info/files/file import/better-regulation-toolbox-47 en 0.pdf
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of the Directive at national level, rather than to discuss its transposition. Employers' representatives
stressed the need to avoid an excess of transposition at national level, as this could result in
imbalances among Member States. Portuguese authorities transposed the Directive via two laws in
2011 and 2015, meaning that the implementation of the Directive was delayed by almost five years.
All Finnish participants generally agreed that the Directive was successfully transposed in Finland, and
that the relevant changes to Finnish criminal legislation were completed in 2010. Public authorities
stressed that transposition of the Directive was quite easy, with a good cooperation between the
ministries, NGOs and other stakeholders. All other participants agreed that cooperation was good with
public authorities in this context.

On the other hand, the French government decided not to transpose the Directive, as it considered
that the French judiciary system was already fulfilling the requirements of the Directive. However,
not all participants agreed with this statement. Indeed, some participants have pointed at a certain
lack of criminal justice protection and sanctions, in particular in the area of air pollution. One of the
participants, an environmental crime lawyer, considered that the simplification of the French
environmental legislation was aimed at deregulation.

Figure 9. How would you rate the level of knowledge of the Environmental Crime Directive in
your organisation?

Very good (18%)

Sufficient (57%)

Insufficient (25%)

4.2.2 Familiarity with the Environmental Crime Directive

The level of knowledge of the Directive was generally rated as sufficient by 57% of the consulted
organisations (see graph above). However, answers from participants consulted during missions
slightly depart from the questionnaire's main trend. For instance, Czech participants believed that the
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Directive was not very well known among national organisations. Social partners have not produced
specific surveys or evidence analysing the level of awareness of the Directive among their members,
though it was mentioned that national organisations are usually more familiar with the national rules
derived from the Directive, and large companies have usually more knowledge on the Directive than
small companies. In Portugal, participants highlighted that the Directive was not well known, and that
there have not been many environmental crime cases recorded. French employers' organisations
admitted that they have little knowledge of the Directive, as their activities are mostly focused on
improving working and living conditions of workers. Nonetheless, they are still trying to tackle
environmental crime and implement environmental criminal justice from the perspective of worker
protection. In Finland, the level of knowledge of the Directive is relatively high among specialised
trade unions, while environmental organisations are generally very familiar with the Directive. The
same evidently applies to the Finnish public authorities, especially the Ministry of Environment, the
Ministry of Justice, and the Public Prosecutor's Office, who are very much familiar with the national
law resulting from the transposition of the Directive.

4.2.3 Application of effective, proportionate and dissuasive criminal sanctions

Responses to whether the Directive enables Member States to apply effective, proportionate and
dissuasive criminal sanctions have been various. Czech trade unions' and employers' representatives
considered that administrative procedures in place have been effective. On the other hand,
representatives of environmental organisations were less positive and expressed their concern about
the extended feeling of impunity among perpetrators. Environmental organisations' representatives
believed that it is necessary to better adapt sanctions to the severity of the crime. They considered
administrative sanctions not to be sufficiently effective to fight and prevent committing crimes, and
suggested to introduce more proportionality in prosecution and sentencing through gravity factors.
Public authorities' representatives also recognised that the current sanction system is not sufficiently
clear and that certain aspects could be improved. In particular, national law should define better what
constitutes an environmental offence.

In France, the view of employers' representatives on the subject was different from the views of other
participants. Representatives of employers stated that French legislation is effective, proportionate
and dissuasive, but also believed that no matter how dissuasive legislation is, some perpetrators of
environmental crimes will never be dissuaded. Employers' representatives also explained that
industries are suffering a lot of social pressure regarding pollution, and are constantly exposed to
criminal sanctions. They are therefore in favour of decriminalisation of penalties for minor offences.
On the other hand, a French environmental lawyer felt that the Directive did not provide for effective,
proportionate and dissuasive sanctions. The view of public authorities was in the middle ground
between the previous two standpoints. They stated that in France the environmental criminal system
is very effective in the field of water and sea pollution. France also has in place the "compensation
for environmental damage principle" which contributes to more dissuasion. However, public
authorities explained that French legislation should be updated with more proportionate sanctions
and a system of evaluation of legislation.

All actors in Finland agreed that the Directive is a good legislative tool, whose provisions have been
correctly transposed in Finnish law. However, their practical implementation is lagging significantly
behind. Trade union representatives stressed that in most cases, courts impose only low penalties or
fines, where perpetrators of criminal offences are only very rarely imprisoned. In addition, the risk of
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getting caught is very low. Moreover, the number of verdicts is generally very low, where only 25% of
perpetrators receive a prison sentence, and even that applies to major criminal offences. Even if
perpetrators receive a prison sentence, the length of imprisonment is only 2 to 3 months. The police
are responsible for an initial investigation, followed by the work of a prosecutor, followed by a court
ruling. However, the gap is huge: only 4% of all alleged crimes are prosecuted. It appears that
environmental crime is not taken sufficiently seriously, given that the number of convictions is very
low, and punishment is very lenient. There are around 70 cases a year that end up in court. Since the
rate of prosecution is very low, the sanctions do not really function as deterrents, and are therefore
not very effective. For example, someone that caused damage worth millions, received a punishment
of only 7 month imprisonment.

In Hungary, representatives of environmental organisations mentioned that the legal framework is
only in theory acceptable, since the practical implementation of the legislation is very unsatisfactory
and needs to be much more effective. They also suggested that only higher conviction rates can
change the general behaviour of the public.

4.2.4 Environmental crime education and specialisation of judiciary actors

The specialisation and education of judiciary actors on environmental crime was a recurrent topic
during fact-finding missions. For example, participants in Finland highlighted that there are no police
units specialised in environmental crime in their Member State, and that there are only a handful of
appropriately qualified prosecutors. Interlocutors in all meetings generally agreed that specialisation
of police forces would be welcome in Finland. Indeed, environmental organisations pointed out that it
would be useful to have a police force specialised in environmental crime in every EU Member State.
Specialist prosecutors would be also very useful. Another solution would be to provide prosecutors
with appropriate training. The police are generally not familiar with the Directive and do not have the
required technical knowledge. This applies even more to local police units operating in smaller
localities. For example, when a police report is received, it is almost impossible to follow up on it,
because of lack of relevant information. Among the problematic issues is the lack of qualified human
resources. Similarly, in Hungary, during consultation with representatives of environmental
organisations and public authorities, it was mentioned that there was a need to raise the awareness
among judges and public prosecutors of issues relating to environmental crimes and preventative
measures.

Furthermore, Czech interlocutors considered it difficult to collect sufficient evidence for a criminal
court case, because the police lacks resources to collect and analyse evidence. For this, there is a need
for expert and specialised laboratories. In addition, environmental crime is not among the key
priorities of the police. Environmental organisations recognised that the police are increasingly more
committed to addressing the issue, but they lack resources and expert knowledge. When
apprehended and if convicted, the perpetrator is generally punished with an administrative sanction,
rather than with a criminal sanction. Environmental organisations highlighted the feeling of impunity
among perpetrators of these offences.

4.2.5 Specialised bodies for environmental crimes
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Following the issue of education and specialisation of judiciary actors, many participants advocated
for specialised bodies dedicated to environmental crime. For example, in the Czech Republic there is
no specialised body in the police or in the judiciary system dealing with environment crime.
Participants gave different opinions on the benefits/drawbacks of having a more specialised system.
Environmental organisations supported the need to introduce specialised police units/teams and
courts. Currently, environmental crime is only one of many tasks of the police and is not among their
top priorities. Generally, they believe that this is not because of a lack of willingness, but simply
because the police does not have the resources to deal with everything. Specialised tribunals would
take this matter more seriously and with more knowledge, expertise and commitment than generalist
judges. The creation of specialised bodies would contribute to raising awareness about environmental
crime. This could also address the feeling of impunity among criminals. Other participants were not so
convinced by the specific benefits of creating specialised bodies. Employers and trade unions
representatives mentioned that this would be difficult because the Czech Republic does not have a
culture/tradition of specialised courts (for example, trade union representatives highlighted that there
are no special courts dealing with social/employment matters as this is the case in other Member
States).

Moreover, Hungarian employers mentioned that there was a need for investigative units specialised in
environmental crime, consisting of well-trained prosecutors, judges and police. Also, in addition to the
creation of specialised investigative units and courts, the need for increasing financial resources and
allocation of human resources was also highlighted.

4.2.6 Cross-border environmental crime and cross-border cooperation

During country missions, many participants brought up the topic of cross-border environmental crime,
highlighting the need for more cooperation between Member States' authorities. Some Member
States are already working together, such as France, which collaborates intensively with Hungary, the
Czech Republic, Portugal and Finland.

Czech public authorities' representatives mentioned that a potentially revised Directive should focus
more on how to improve coordination and communication between Member States authorities. They
felt that organised crime abuses the EU's freedom of movement. Indeed, large criminal networks
normally operate in several countries. On the other hand, national public authorities face barriers to
cooperation to fight these criminal groups. It was mentioned that these barriers are in many occasions
linked to communication issues due to the different legal systems in individual countries. Employers'
representatives supported this idea of improving the approach towards trans-border and crossborder
environmental crime. Similarly, in Hungary, environmental organisations and public authorities
stressed that in the field of cross-border cooperation there was a real need for cross-border
information exchange.

In Portugal, employers' representatives suggested more cooperation between Member States.
According to them, as no boundary exists for environmental crime, all Member States should detain
the same procedures, and business should have the same responsibility in all countries they operate (as
the business environment in EU countries can be very different). Environmental connection between
countries should be taken into account as well (such as rivers going through several countries for
example), and participants suggested to improve cross-border relations in this respect.
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In Finland, international cases are within the competence of the Finnish Environmental Institute, but
there are not many cases of cross-border environmental crime. In particular, Finland has good
cooperation with Swedish authorities, while its cooperation with Russian authorities is not very
effective. In the case of international or cross-border environmental crime, participants suggested to
have a higher level of harmonisation within the EU, especially in cases of cross-border evaluations.

4.3. Inclusion of civil society and added value

According to the European Commission Better Regulation toolbox, EU-added value '|looks for changes
which it can reasonably be argued are due to the EU intervention, over and above what could

reasonably have been expected from national actions by the Member Statek "

4.3.1 Consultation of civil society in transposition

Consultation of civil society is an important topic assessed in this information report. As is evident in
the graph below, half of the questionnaire's respondents stated that they were not directly or
indirectly consulted regarding the transposition of the Directive (50%), while 21% declared that they
were consulted. Less than one third (29%) replied that they do not know whether their organisations
were consulted.

Figure 10. Was your organisation directly or indirectly consulted concerning the transposition of
the Environmental Crime Directive?

Yes (21%)

Mo (5084)

I don't know (29%)

https://ec.europa.eu/info/sites/info/files/file import/better-regulation-toolbox-47 en 0.pdf
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The results of the questionnaire match the opinions gathered during fact-finding missions. In Portugal
and in Hungary, social partners declared that they were never involved in any public hearing
regarding the transposition of the Directive. On the contrary, most participants in Finland agreed that
transposition of the Directive was smooth, with a good cooperation between the ministries, non-
governmental organisations (NGOs) and other stakeholders. Most participants agreed that civil
society organisations are generally consulted by the government on these matters. In France, civil
society organisations were not consulted only because the Directive was not transposed. However,
there is a permanent dialogue between public authorities and civil society organisations, in particular
thanks to the French Biodiversity Agency (AFB) which is in continuous contact with all stakeholders.

4.3.2 Involvement and improvement of civil society in the fight against environmental crime

Similarly, civil society organisations were also consulted on whether they were involved in the fight
against environmental crime. The results (see graph below) show that most of the respondents (54%)
were indeed involved, while 36% were not. 11% of the respondents do not have an answer to this
question.

Figure 11. Do public authorities in your Member State include civil society organisations in the
fight against environmental crime?

Yes (54%)

Nlj | J-1'1"'|_-p|-

I don't know (11%)

Consulted civil society organisations highlighted that public authorities in charge of implementing the
Directive did not systematically involve them in the fight against environmental crime. Therefore,
participants put forwards some suggestions aimed at improving cooperation between public
authorities and civil society organisations.

In the Czech Republic, most participants agreed that civil society organisations (CSOs) are generally
consulted by the government. Nonetheless, participants suggested a few ideas for improving the
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involvement of civil society in the fight against environmental crime. A Czech employers'
representative mentioned that a systematic and regular consultation process could be introduced,
based on the current stakeholder involvement processes existing at EU level. Environmental
organisations suggested that public authorities should reinforce collaboration with civil society
organisations, and support them more in carrying out their mission of pursuing better protection the
environment. Additionally, they should establish more collaboration with hunter associations (which
are not always very committed to fighting certain environmental crimes). Finally, public authorities
need to better promote the Directive and to ensure that all actors comply with it.

In Portugal, participants stressed that cooperation with civil society organisations is largely neglected,
especially at municipal level. Municipal authorities mostly side with the government and do not
meaningfully carry out public consultations. In addition, civil society organisations are still regarded as
"a necessary evil" and they are not being invited to discuss proactively and participate in the public
debate on important issues. Thus, giving voice to civil society is a particularly important subject in
Portugal.
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5. Secondary data: Literature review of EESC work

In NAT/748, on the LIFE Programme for the Environment and Climate Action (2018), the EESC
stated that nature and the environment in the EU are undergoing a major crisis, and that the level of
funding of the LIFE programme is insufficient in the context of the contemporary environmental
crisis.

e The EESC emphasized that there needs to be much more consistency between all EU
policies, as it already repeatedly criticised this inconsistency, which has a negative impact on
nature and the environment.

e The EESC stated that in recent decades, the mainstreaming approach favoured by the
Commission has proved to be unsuited to the funding of biodiversity protection.

In NAT/744, on the implementation of EU environmental legislation in the areas of air quality, water
and waste (2018), the EESC underlines that in some cases, environmental investments, awareness
raising of the public or strong enforcement chains are needed, and even if environmental inspectors
already exist, Europe and its Member States also need specialized judges and prosecutors.

* The EESC also urges the EU to involve civil society in the ongoing monitoring and evaluating
of the implementation of environmental legislation.

* The EESC states that the majority of citizens think that the EU and national governments are
not doing enough to protect the environment and that the Council, Parliament and
Commission should consequently work together more closely with the EESC's help to meet
people's expectations.

e The EESC considers that the Commission should not only propose legislation, but also
facilitate and support the application of law, and also make existing texts more consistent
with each other and bring them more into line with scientific advances and international
commitments intended to protect public health and restore the proper functioning of
ecosystems.

In NAT/743, on the alignment of environmental reporting obligations (2018), the EESC welcomes the
European Commission's proposal for aligning reporting obligations in environmental policy and
expects it to result in increased transparency of reports and their drafting, the provision of an
empirical basis for gauging the efficacy of environmental policies, simplified procedures and a lesser
administrative burden for both the Commission and the Member States.
* The EESC calls on environmental organisations to be more active in fostering public
awareness of the environmental situation in their countries or regions, and also urges the
Commission to encourage and finance them in this.

In NAT/730, on EU actions to improve environmental compliance and governance (2018), the

EESC stated that the European Commission's action plan to improve compliance with environmental
legislation and environmental governance is severely lacking in both ambition and resources, given
the current level of environmental degradation.

* The EESC also emphasises that more efforts need to be made to prevent environmental
damage from arising in the first place and that a prevention strategy should always be
preferred over a cure.

* The EESC mentioned that consistent and strict enforcement of environmental law by
Member States and the Commission are essential for this aim, as they serve as a strong
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deterrent to future damage.

e In this context of environmental compliance, the EESC stresses the essential role of civil
society organisations in particular in their capacity as watchdogs for the rule of law, the
common good and the protection of the public.

In NAT/716, on access to justice at national level related to measures implementing EU
environmental law (2017), the EESC welcomes the Commission issued Interpretative Communication
as it was providing a valuable overview of EU Court of Justice case law regarding Access to Justice at
a national level in environmental cases.

e The EESC mentions that for the Communication to have real effect, it needs to be
complemented by training and education at Member State level across the intended
audiences, and in particular for the judiciary, administrative review bodies, and citizens.

e The EESC states that in a global context of harassment and persecution of environmental
defenders, the EU should lead in facilitating Access to Justice.

In NAT/708, on the EU Environmental Implementation Review (2017) the EESC concludes that EU
Environmental Implementation Review (EIR) reveals that poor, fragmented and uneven
implementation of the EU environmental legislation is a serious problem in many EU Member States.

* The EESC states that political will, integration of environmental and other policies, and active
involvement of civil society in the decision-making and review processes are the key
prerequisites for the successful implementation of environmental legislation at Member-
State level.

* The EESC points out that effective implementation of environmental protection measures
hinges partly on civil society - employers, workers and other representatives of society -
being granted an active role, by enabling the general public to monitor the proper
implementation of environmental legislation through free access to environmental
information, participation in the environmental policy-shaping process and access to justice.

In NAT/686, on an action plan against wildlife trafficking (2016) the EESC welcomes the
Commission's proposal and its holistic approach.

e It recommends increasing dialogue and cooperation, launching awareness raising campaigns
for business and consumers, training of judges to ensure that there is consistency and
proportionality in sentencing, and in relation to criminal organisations, enforcing a system of
common, effective, proportional and dissuasive controls and sanctions, and providing the
resources for the policing efforts.

e It underlines the need for a labelling and traceability system to guarantee that trade in
wildlife is lawful and sustainable.

e It regrets the absence in the Commission proposal of any reference to the threat
represented by wildlife trafficking to public health and to native animal and plant species.

e The Committee proposes that the Commission should place much greater importance on the
impact of e-commerce on wildlife trafficking and implement specific measures.

In NAT/643 on Wildlife trafficking (2014), the EESC recognises the recent upsurge in wildlife
trafficking as a new threat and supports the initiative by the Parliament and the Commission to draw
up a holistic and coordinated strategy to tackle this crime more effectively.

e The EESC considers that the current legislative framework in the EU Member States is not
yet capable of effectively tackling environmental crime, in part due to the laxity of existing
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penalties.

The EESC would highlight the need to include wildlife trafficking among crimes that are
relevant for the purposes of anti-money laundering and anti-corruption measures, and calls
for the introduction of genuinely effective, proportionate and dissuasive sanctions such as
maximum imprisonment of not less than four years.

The EESC considers crucial to raise awareness among all the authorities involved in
combating wildlife trafficking and to inform and alert civil society and consumers to the
extremely serious environmental damage caused by trafficking.

213

www.parlament.gv.at



6. List of organisations consulted

Organisation name Country  |Group Consultation via
'WWEF Adria Croatia Group Il Questionnaire
Czech Chamber of Commerce Czech Group | Fact-finding mission
Republic
ESTO Cheb Ltd Czech Group | Questionnaire
Republic
DEZA, a.s. Czech Group | Questionnaire
Republic
Confederation of Industry of the Czech Republic Czech Group | Questionnaire
Republic
Association of Independent Trade Unions (ASO) Czech Group Il Fact-finding mission &
Republic questionnaire
BirdLife / Zeleny kruh Czech Group Il Fact-finding mission
Republic
Friends of the Earth CZ / Zeleny kruh Czech Group Il Fact-finding mission
Republic
Czech Environmental Inspectorate Czech Public authority  |Fact-finding mission
Republic
Finnish SMEs Finland Group | Fact-finding mission
Transport Workers' Union (AKT) Finland Group Il Fact-finding mission &
questionnaire
Union of Professionals in Natural, Environmental and/inland Group I Fact-finding mission
Forestry Sciences
questionnaire
Finnish Association for Nature Conservation Finland Group Il Fact-finding mission &
questionnaire
Tapiola Association for Nature Conservation Finland Group Il Questionnaire
Ministry of the Environment Finland Public authority Fact-finding mission &
questionnaire
Prosecutor’s Office of Salpausselki Finland Public authority  |Fact-finding mission

Ministry of Justice, Department for Criminal Policy and
Criminal Law

Finland

Public authority

Fact-finding mission

University of Eastern Finland Finland Other Questionnaire
Association Générale des Producteurs de Blé (AGPB) France Group | Questionnaire
Mouvement des Entreprises de France (MEDEF) France Group | Fact-finding mission &
questionnaire
Fédération nationale des syndicats d’exploitants agricoles|France Group | Fact-finding mission
(FNSEA)
Confédération générale du travail (CGT) France Group | Fact-finding mission
France Nature Environnement France Group Il Fact-finding mission &

questionnaire

www.parlament.gv.at

214



Greenpeace France France Group I Questionnaire

Agence Francaise pour la Biodiversité (AFB) France Public authority  |ract-finding mission &
qguestionnaire

Office central de lutte contre les atteintes alFrance Public authority  |Fact-finding mission

I'environnement et a la santé publique

SCP Faro et Gozlan (lawyers' cabinet specialized in/Trance Other Fact-finding mission &

environmental law) questionnaire

Confederation of Hungarian Employers andHungary Group | Fact-finding mission

Industrialists

Hungarian Chamber of Commerce and Industry Hungary Group | Fact-finding mission

Association of Environmental Manufacturers andHungary Group | Fact-finding mission

Services

Hungarian Chemical Industry Association Hungary Group | Questionnaire

LIGA Hungary Group | Fact-finding mission

Hungarian Trade Union Confederation Hungary Group Il Fact-finding mission

"Clean Air" Hungary Group llI Fact-finding mission

'WWF Hungary Hungary Group llI Fact-finding mission

Life+ Hungary Group llI Questionnaire

Ombudsman’s Office Hungary Public authority  [Fact-finding mission

Office of the Prosecutor General of Hungary Hungary Public authority  |[Fact-finding mission

Office of the Commissioner for Fundamental Rights,|Hungary Public authority  |Questionnaire

Deputy Commissioner for the Protection of the Interests

of Future Generations

Municipality of Tolna County Hungary Public authority  |Questionnaire

Lawyer’s office Hungary Other Fact-finding mission

Portuguese Business Confederation (CIP) Portugal  |Group | Fact-finding  missions &
questionnaire

Business Council for Sustainable Development (BCSD) |Portugal Group | Fact-finding mission

General Union of Workers (UGT) Portugal  |Group Il Fact-finding mission &
questionnaire

General Confederation of Portuguese Workers (CGTP-Portugal  |Group Il Fact-finding mission

IN)

Order of Engineers Portugal  |Group Il Fact-finding mission &
questionnaire

Sustainable Earth System Association (ZERO) Portugal  |Group Il Fact-finding mission &
questionnaire

Associacio dos Amigos da Arrabida Portugal  |Group Il Fact-finding  missions &
questionnaire

SOS Sado Portugal Group Il Fact-finding mission

Associacio Portuguesa para a Defesa do Consumidor/Portugal Group llI Fact-finding mission

(DECO)

Conselho Nacional das Ordens Profissionais (CNOP)  |Portugal  |Group IlI Fact-finding mission
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Annex 10 - TABLE OF SANCTIONS AND
BASELINE

Comparative overview of sanctions

Tables 1 and 2 provide a comparison of the criminal sanctions in the Member States for
each of the offences of Article 3 for natural persons. The tables depict minimum and
maximum imprisonment sentences and fines foreseen for negligence and intent (in case
such a distinction is made in the transposing national legislation) per Member State and
per criminal offence as stipulated in the Directive. Table 1 presents the information in
relation to the conducts described in Article 3(a) to (e), while Table 2 provides the same
information for Article 3(f) to (i). This analysis is complemented by Tables 3 and 4 which
present a comparative overview of the maximum levels of fines and imprisonment for
each Article 3 offence. Finally, Table 5 compares sanctions applicable to legal persons
across the 28 Member States. The values presented in Tables 3 and 4 intend to reflect
the highest penalties available for each type of penalty (imprisonment and fines). For
that reason the values presented for each type of penalty in relation to each offence do
not necessarily correspond to the one and same situation (e.g. the maximum
imprisonment can be for death, while the maximum fine is for endangerment of the
environment). The tables present the penalties for offences as close as possible to those
described in the Directive and thus do not include special aggravating or mitigating
circumstances such as recidivism, minor cases, large-scale damages, or occurrence in
protected areas.

The tables do not indicate accessory criminal sanctions and administrative sanctions.
These tables have been updated with the current values as to November 2019.

The “Before transposition” sections are based on: HUGLO LEPAGE & Partners. (2007).
Study on environmental crime in the 27 Member States. The study (and thus the
information included in the tables below) only considers the following offences: unlawful
discharge of hazardous substances into water (below under letter a); unlawful dumping
of waste (below under letter b); illegal shipment of waste (below under letter c);
unlawful significant deterioration of a protected habitat (below under letter h); unlawful
trade in or use of Ozone Depleting Substances (below under letter i).
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Annex 11 - TABLE OF CONVICTIONS AND
SANCTIONS

NUMBER OF CONVICTIONS FOR ENVIRONMENTAL CRIME
|| 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 |

Austriat3¢

Total 9 8 12 7 7
convictions

Waste crimes®®’ 3 6 8 3

Wildlife 0 1 0 3 1

crimes?®®

Other 6 1 4 1 8
environmental

crimes®3®

Bulgaria'4®

Total 0 3 2 8 24 11 23 11 6 4 5
convictions

Waste crimes 0 0 0 1 19 10 12 7 1 1 2
Wildlife crimes 0 1 4 3 1 10 8 5) 8 8
Other 0 1 1 3 2 0 1 1 0 0 0
environmental

crimes

Croatia'#!

Total 344 278 263 174 143 106 91 102 63
convictions

Waste crimes 3 5 1 1 6 10 3 0 3
Wildlife crimes 223 168 157 109 71 43 41 49 20
Other 118 105 105 64 66 53 a7 53 40
environmental

crimes

Czechial4?143

Total 103 93 36 65 38 61 68 69 59 48 56
convictions

Waste crimes 3 2 0 0 2 1 1 1 0 0 1

136 gource: Austrian Ministry of Justice, Security Report (Sicherheitsbericht), 2017:
https://www.bmi.gv.at/508/files/SIB_2017/04_SIB_2017-Justizteil _web.pdf

137 Only includes waste shipment (i.e. 8 181b StGB intentional treatment or shipment of waste endangering the
environment; and 8§ 181c StGB negligent treatment or shipment of waste endangering the environment).

138 wildlife crimes include intentional damage to animal or plant populations, other endangering of animal or
plant populations, negligent endangering of animal or plant populations, illegal trade with protected species.
139 Includes intentional and negligent impairment of the environment (this might include waste crime other
than shipment of waste), serious impairment due to noise, and Operation of a plant constituting a risk for the
environment.

140 Source: Member State Data Sheet provided by the Bulgarian Ministry of Justice.

141 source: Member State Data Sheet provided by the Croatian Ministry of Justice.

142 source: Member State Data Sheet provided by the Czech Ministry of Justice.

143 Environmental crimes correspond to Sections 293-308 of the Czech Criminal Code (Criminal offences
against environment) and sections 281 5 Unauthorized Production and Possession of Radioactive Substances
and Highly Dangerous Substances) and 282 (Unauthorized Production and Possession of Nuclear Material and
Special Fissionable Material). Waste crimes correspond to section 298 of the Czech Criminal Code i.e.
‘Unauthorized Waste Disposal’. Wildlife crimes correspond to sections 299 (Unauthorized Disposing with
Protected Wild Animals and Herbs) and 300 (Negligent Unauthorized Disposal with Protected Wild Animals and
Herbs) of the Czech Criminal Code
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| 2008|2009 ]| 2010 | 2011 [ 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 |
2 4 1 11 16 12 g 5 8

Wildlife crimes 3 3

Other 97 88 34 61 B35 49 51 56 56 43 47
environmental

crimes

Finland#4

Total 62 88 68 67 61 105
convictions'4®

Waste crimes 46 27 40 32 23 28 46
wildlife 3 6 13 12 2 4
crimes4’

Other 32 42 23 32 31 55
environmental

crimes

France!4®

Total 488 557 459 487 521 534 545
convictions4®

Waste crimes*®° 227 240 190 204 209 200 200
Wildlife 261 317 269 283 312 334 344
crimes??

Other 0 0 0 0 0 0 1
environmental

crimes?®?

Germany'S

Total convictions 1620 1435 1411 1277 1181 1174 1185 1177 1145 1224 1364
Waste crimes 1140 1014 986 870 797 864 882 892 819 886 1027
Wildlife crimes 45 45 48 38 47 34 31 34 28 40 49
Other environmental 435 376 377 369 337 276 272 251 298 298 288
crimes

Hungary54

Total convictions 123 197 195 161 129 164

Waste crimes' 133 100 124

144 source: Member State Data Sheet provided by the Finnish Ministry of Environment.

145 Numbers of convictions are indicated per defendant. The total number of convictions includes the most
serious environmental crimes penalized in the Finnish Criminal Code.

146 Eigures in Waste crimes are only minor waste offences. Serious waste crimes are included in the total
figure.

147 Eigures provided for wildlife crimes do not include Natural resources crimes such as fisheries, forest and
hunting crimes (the amount per year is about 200.

148 source: Member State Data Sheet provided by the French Ministry of Justice.

149 Numbers of convictions are provided by private person - i.e. in 2018, 545 private persons have been
convicted for at least one breach of environmental law. Figures are available from 2012, date of creation of the
common data management system for criminal proceedings for all first instance criminal Courts — Cassiopée.
150 waste crimes include the emissions of ionising substances or radiations in air, water or soil; the collection,
transport and management of waste causing death or severe health impairment or substantial environmental
degradations; waste shipment according to the Waste Shipment Regulation; the operation of dangerous
activities or the use or storage of dangerous substances causing death or severe health impairment or
substantial environmental degradations; the production, storage, treatment, use, transport, export or import of
dangerous radioactive materials or substances.

151 wildlife crime include the killing, destruction, possession or capture of specimens of protected wild fauna
and flora, the trade of specimens of protected wild fauna and flora, and degradations of habitats in a protected
site.

152 other environmental crimes include the production, import and export, selling or use of ozone depleting
substances.

153 source: Member State Data Sheet provided by the German Federal Ministry of Justice.

154 source: Council of the European Union (2018), Evaluation report on the eighth round of mutual evaluations
"Practical implementation and operation of European policies on preventing and combating environmental
crime". Report on Hungary, p.19-20.
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| 2008|2009 ]| 2010 | 2011 [ 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 |

Wildlife crimes!'*®

Other environmental 123 197 195 28 29 40
crimes"’

Ireland®s®
Total convictions 12 19 13 14 10 11 9 11 7 23 21

Waste crimes 10 19 13 13 9 11 9 11 7 23 20

Other environmental 2 0 0 1 1 0 0 0 0 0 1
crimes'®

Latvia'®

Total convictions 85 88 62 62 62 59 73 62 55 67 62
Waste crimes '°! 0 0 0 1 0 0 0 0 0 0 5
Wildlife crimes'®? 85 88 62 61 62 59 73 62 55 67 57
Lithuania'®

Total number of 8 18 24 26 20 19 17 8 8 12 7
criminal trials '%*

Waste crimes 0 0 0 0 0 0 0 0 0 1 0
Wildlife crimes 6 9 7 8 9 11 10 6 6 3 5

Other environmental 2 9 17 18 11 8 7 2 2 8 2
crimes'®®

Luxembourg¢®

155 'waste crimes’ includes convictions reported under ‘Violation of waste management regulations’.

156 None of the categories of crime reported could be identified clearly as wildlife crimes.

157 'Other environmental crimes’ includes convictions reported under: ‘Damaging the natural environment’,
‘Other types of damage to the natural environment’ and ‘Environmental offences’. These might include
convictions for wildlife crimes.

158 source: Irish Environmental Protection Agency: http://www.epa.ie/enforcement/prosecute/ last accessed
07.02.2020. There is no available data concerning wildlife crimes from this agency as wildlife crime is a
competence of the National Parks and Wildlife Service, which did not provide data.

1590ther environmental crimes’ include air pollution, farm operation without a license, failure to complete
upgrade works to water supplies under the European Union (Drinking Water) Regulations, etc.

160 source: Member State Data Sheet provided by the Permanent Representation of Latvia to the EU.

161 \waste crimes include Violation of Provisions Regarding the Management and Utilisation of the Earth, or its
Depths, Waters and Forests; Violation of Provisions Regarding the Use of the Natural Resources of the Sea,
Violation of Provisions Regarding the Circulation of Radioactive and Chemical Substances, Unlawful Activities
Involving Ozone Depleting Substances, Violation of Provisions Regarding Waste Management, Unauthorised
Burial of Dangerous Substances in Waters and Depths of the Earth, Pollution of the Sea, Pollution and Littering
of the Earth, Forests and Waters, Pollution of the Air of the Atmosphere, Operation of Facilities without
Treatment Structures, Unlawful Operation of Facilities, Failure to Take Measures for the Elimination of
Environmental Pollution, Concealment of Data regarding Environmental Pollution.

162 wildlife crimes include: Forest Arson, Destruction and Damaging of a Forest through Negligence, Arbitrary
Cutting and Damaging Trees, Arbitrary Fishing and Acquisition of Aquatic Animals, lllegal Manufacture,
Acquisition, Storage, Sale, Transportation and Forwarding of Electro-Fishing Equipment, lllegal Hunting,
Blasting and Other Acts Committed in Violation of Provisions for Protection of Animals, Destruction and
Damaging of Special Areas of Protection, Destruction and Damaging of Specially Protected Animals and Plants,
Violation of the Trading Provisions of Specimens of Endangered Wild Animal and Plant Species.

163 source: Member State Data Sheet provided by the Lithuanian Ministry of Justice.

164 Number of convictions for environmental crime are not collected by the Prosecutor General's Office of the
Republic of Lithuania. Therefore, the data presented in the table are the number of criminal trials for breaches
of environmental law.

165 Other environmental crimes include crimes related to violations of the Regulations governing environmental
protection or the use of natural resources (which might include some waste and wildlife crimes), illicit trade in
the substances depleting the ozone layer and the destruction or devastation of protected areas or protected
natural objects.

166 source: Council of the European Union, 8th Round of Mutual Evaluations - ‘The practical implementation
and operation of European policies on preventing and combating Environmental Crime'. Report on Luxembourg,
2019, p.22. No breakdown by types of crime is available.
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| 2008|2009 ]| 2010 | 2011 [ 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 |
25 20 27 30 20

Total convictions 15

Poland'?’

Total convictions 72 59 30 46 28 49 53 34

Waste crimes!®® 46 40 23 32 19 29 36 25

Wildlife crimes®® 8 5 1 2 3 4 2 1

Other environmental 18 14 6 12 6 16 15 8

crimes®”°

Portugal'”!

Total convictions'”? 86 60 75 77 113 126 135 120 137 139 189
Waste crimes'” 3 3 3 3 0 0 5 0 0 0 3
Wildlife crimes'7 0 0 0 0 4 10 11 16 13 8 13
Other environmental 82 57 71 74 108 116 119 104 124 130 173
crimes'”?

Romania

Total convictions'”® 0 3 1 1 4 2 217
Total convictions'” 518 641 528

Slovenia!”®

Total convictions'® 29 31 32 39 27
Spain8!

Total convictions'? 527 617 691 676 799 882 929 929 975

Wildlife crimes'3 84 80 96 80 119 145 171 220 263

Other environmental 443 537 595 596 680 737 758 709 712

167 polish Ministry of Justice: http://orka2.sejm.gov.pl/INT8.nsf/klucz/ATTBA2K5H/S$FILE/i29226-01.pdf

168 |ncludes convictions under Article 183 (unlawful management and import and export of waste),
184 (unlawful dealing with radioactive materials) and 185 (serious crimes related to waste and radioactive
materials) of the Polish Penal Code.

169 Includes convictions under Article 181 of the Polish Penal Code (damage caused to plants and animals).
170 Includes convictions under Articles 182 (environmental pollution), 186 (failure in preservation or application
of protection devices for water, air and soil), 187 (damage to legally protected areas and objects) and 188

(land use violations and business
activities harmful to protected area environments).

171 source: Member State Data Sheet provided by the Portuguese Ministry of Justice.

172 The data includes convicted in criminal cases in the first instance judicial courts. The counting of convicted
persons takes into account the most serious crime for which they were convicted.

173 waste crimes include crimes of pollution.

174 wildlife crimes include damage to nature.

175 other environmental crimes include forest fires.

176 source: Council of the European Union, 8th Round of Mutual Evaluations - 'The practical implementation
and operation of European policies on preventing and combating Environmental Crime'. Report on Romania,

2019, p.24. No breakdown by types of crime is available. Includes offences against the environment laid down
in GEO No 195/2005 (Framework Environmental Law) and other special laws related to environmental offences.

177 Eigure for the first semester of 2018.

178 Source: Member State Data Sheet provided by the Romanian ministry of Justice. The data cover poaching
crimes, crimes regarding fishing and aquaculture, and crimes against forestry regulations.

179 source: Annual reports of the State Prosecutor’s Office, available at https://www.dt-rs.si/letna-porocila

180 Including both natural and legal persons.

181 source: Council of the European Union, 8th Round of Mutual Evaluations - 'The practical implementation

and operation of European policies on preventing and combating Environmental Crime'. Report on Spain, 2019,
p.24.

182 |ncludes crimes related to: Environment, Town planning and land use planning, Historical heritage, Flora
and fauna, Forest fires, Cruelty to domestic animals.

183 wildlife crimes include crimes reported under the label ‘fauna and flora’.
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| 2008|2009 ]| 2010 | 2011 [ 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 |

crimes'®*

Sweden'$S

Total convictions' 293 272 241 210 266
Waste crimes'®’

Wildlife crimes 27 17 16 9 7

Other environmental 266 255 225 201 259
crimes

184 Other environmental crimes include crimes reported under the labels: Environment, Town planning and land
use planning, Historical heritage, Forest fires, Cruelty to domestic animals. Waste crimes could not be
identified, they might be included under ‘Environment’.

185 source: Member State Data Sheet provided by the Swedish Ministry of Environment.
186 Number of cases convicted in court or imposed by a penalty order.

187 Specific data on waste crimes are not available since waste criminality is enforced under several different
offences. The number of waste crimes is therefore included in “Other environmental crimes”.
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STATISTICS ON SENTENCES OF IMPRISONMENT IMPOSED AS A RESULT
OF PROSECUTIONS OF ENVIRONMENTAL CRIME

| 20082009 [ 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 |

Bulgaria'®®

Total number of
people
sentenced

Total number of

people sentenced
- waste crimes

Total number of
people sentenced
- wildlife crimes

Total number of
people sentenced
- other

Croatia'®’

Total number of
people
sentenced

Czechial®®

Total number of
people
sentenced®®
Total number of

people sentenced
- waste crimes

Total number of
people sentenced
- wildlife crimes

Total number of
people sentenced
- other

Finland?°°

Total number of
people
sentenced

Total number of
people sentenced
- waste crimes

Total number of
people sentenced
— wildlife crimes

Total number of
people sentenced
- other

France?°!
Total number of

N/A

N/A

N/A

N/A

50

46

a4

60

58

201

22

21

165

43

40

15

10

236

30

27

119

8

140

54

10

43

13

11

116

132

53

11

42

81

a4

91

53

46

112

196 source: Member State Data Sheet provided by the Bulgarian Ministry of Justice.
197 source: Member State Data sheet provided by the Croatian Ministry of Justice.

198 source: Member State Data sheet provided by the Czech Ministry of Justice.

76

53

50

139

90

36

33

15

11

149

a4

55

46

38

22

13

155

199 Both unsuspended prison sentences and suspended prison sentences are included. Data on highest, lowest
and average sentence were not provided.

200 source: Member State Data sheet provided by the Finnish Ministry of Environment.
201 spurce: Member State Data sheet provided by the French Ministry of Justice.
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| 20082009 2010 | 2011 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 |

people

sentenced?*?

Total number of 65 67 52 70 61 77 65
people sentenced

- waste crimes

Total number of 54 49 29 42 78 72 90
people sentenced

- wildlife crimes

Total number of 0 0 0 0 0 0 0
people sentenced

- other

Germany?3°3

Total number of 64 49 51 47 53 35 40 26 28 30 23
people

sentenced

Total number of O 0 0 0 0 0 0 0 0 0 0
people sentenced

- waste crimes

Total number of 5 8 5 8 9 2 4 4 0 0 2
people sentenced

- wildlife crimes

Total number of 59 46 46 44 44 88 36 22 28 30 21
people sentenced

- other

Latvia2°4

Total number of 42 40 27 21 16 15 14 23 15 20 24
people

sentenced

Total number of 3
people sentenced

- waste crimes

Total number of 42 40 27 21 16 15 14 23 15 20 21
people sentenced

— wildlife crimes

Total number of O 0 0 0 0 0 0 0 0 0 0
people sentenced

- other

Portugal?®®

Total number of 6 6 7 8 10 20 5 12 15 21
people

sentenced?°®

Sweden?%’

Total number of 3 2 1 0 6
people

sentenced?°®

Total number of 2 1 1 0 6
people sentenced

- wildlife crimes

202 1n 2018, 155 sentences of imprisonment were imposed on private persons having breached environmental
law. The average length of the sentence was 167 days. Both unsuspended and suspended sanctions are
counted.

203 gource: Member State Data sheet provided by the German Ministry of Justice.
204 source: Member State Data sheet provided by the Latvian Ministry of Justice.
205 5purce: Member State Data sheet provided by the Portuguese Ministry of Justice.

206The data includes convicted persons in criminal cases in the first instance judicial courts, to whom the
sentence imposed was imprisonment. The counting of convicted persons takes into account the most serious
crime for which they were convicted.

207 source: Member State Data sheet provided by the Swedish Ministry of Environment.

208 Specific data on waste crimes are not available since waste criminality is enforced under several different
offences. The number of waste crimes is therefore included in ‘Other environmental crimes’.
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120082009 (2010|2011 [ 2012|2013 | 2014 | 2015 | 2016 | 2017 | 2018 |
1 0 0 0

Total number of 1
people sentenced
- other

AVERAGE SENTENCES OF IMPRISONMENT IMPOSED AS A RESULT OF
PROSECUTIONS OF ENVIRONMENTAL CRIME (MONTHS)

| 20082009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 |

Finland?°°

Average & 1,7 6,8 5,2 6,2 4,7
sentence

Average 2,5 1,8 6,5 2 5,6 3,9
sentence - waste

Average 9
sentence -
wildlife

Average 5,5 1 8 6 8 5.8
sentence - other

France?°

Average 4.4 4.7 4.9 5.3 5.3 53 5.6
sentence

Average 5.3 5.4 5.8 6.4 7.0 5.4 5.8
sentence — waste

Average 8.3 3.8 3.4 BES 3.9 53 54
sentence -
wildlife

Latvia?!!

Average 14 14.6 11 7.8 8.6 10.6 8.6 8 21.5 14 16.6
sentence

Average 14 14.6 11 7.8 8.6 10.6 8.6 8 21.5 14 16.6
sentence -
wildlife

NUMBER OF SANCTIONS IMPOSED ON LEGAL PERSONS IN RELATION TO
BREACHES OF ENVIRONMENTAL LAW

_ 2008 2009 2010 2011 2012 2013 2014 2016 2017 2018

Czechia?

Total number of 1 1 1
legal persons
sanctions®'?

Waste 1
Wildlife

Other breaches of 1 1
environmental law

Finland*"

209 spurce: Member State Data sheet provided by the Finnish Ministry of Environment.
210 source: Member State Data sheet provided by the French Ministry of Justice.

211 source: Member State Data sheet provided by the Latvian Ministry of Justice.

212 5ource: Member State Data sheet provided by the Czech Ministry of Justice.

213 | egal persons were not criminally liable before 1st January 2012 when their criminal liability was
established by the Act no. 418/2011 Coll., on Criminal Liability of Legal Persons and Proceedings against them.
Only statistical data since 2014 are available.

214 source: Member State Data sheet provided by the Finnish Ministry of Environment.
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4 1 4 3 5

Total number of
legal persons
sanctions

Waste
Wildlife

Other breaches of
environmental law

France?'

Total number of
legal persons
sanctions?'®

Waste

Wildlife

62

59

1

72

55
17

58

51

46

36
10

58

47
11

61

55

75

59
16

Other breaches of 0 0 0 0 0 0 0
environmental law

Ireland®’

Total number of 12 16 12 13 10 10 9 11 7 21 21
legal persons
sanctions

Waste 10 16 12 12 9 10 9 11 7 21 20

Other breaches of 2 0 0 1 1 0 0 0 0 0 1
environmental law

Portugal*'®

Total number of 4 3
legal persons
sanctions®!”

Sweden?*

Total number of 206 215 194 200 195
legal persons
sanctions?!

Waste
Wildlife 3 7 7 1 0

Other breaches of 203 208 187 199 195
environmental law

215 source: Member State Data sheet provided by the French Ministry of Justice.

216 Number of sanctions by legal persons: i.e. in 2018, 75 legal persons were found guilty of at least one
breach of environmental law.

217 source: Irish Environmental Protection Agency: http://www.epa.ie/enforcement/prosecute/ last accessed
07.02.2020. There is no available data concerning wildlife crimes from this agency as wildlife crime is a
competence of the National Parks and Wildlife Service, which did not provide data. Legal persons include county
councils and companies.

218 source: Member State Data sheet provided by the Portuguese Ministry of Justice.

219 The data includes legal persons convicted in criminal cases in the first instance judicial courts. The counting
of convicted persons takes into account the most serious crime for which they were convicted.

220 source: Member State Data Sheet provided by the Swedish Ministry of Environment.

221 The data include the number of cases where a company fine has been imposed. Normally a company fine
addresses a legal person but sometimes it is imposed on a natural person for a crime conducted within a
business.
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LEVEL OF SANCTIONS IMPOSED ON LEGAL PERSONS FOR BREACHES
OF ENVIRONMENTAL LAW (€)

| 200s 2000 |3 [a01s Laoiz {013 ] 2014 2015 {016 | 2037 | 2035

Finland??2

Avera
ge

fine
Avera
ge

fine -
waste
crimes

Avera
ge

fine -
wildlif
e
crimes

Avera

ge

fine -
other
France??3

Avera
ge
fine??4
Avera
ge

fine -
waste
crimes

Avera
ge

fine -
wildlif
e
crimes

Avera

ge

fine -
other
Ireland??®

Avera 3,437
ge 5
fine

Avera 3,325
ge

fine -

5,477

5,464

5,750

26,993 9,95 2,346 11,615
.3 0 .2

26,993 9,95 2,250 12,822
.3 0 .2

4,00
0

4,00

22,7
95

14,0
27

57,8
67

6,55

6,55
0

10,62
5

4,167

30,00

13,24

11,25

23,97

2,677

2,677
7

6,000

6,000

8,477

9,341

5 255

1,825,6

45

1,825,6

45

21,25
0

21,25

16,15

18,07

4,458

3,585
7

3,585
7

222 5pource: Member State Data sheet provided by the Finnish Ministry of Environment.

223 source: Member State Data sheet provided by the French Ministry of Justice.

224 Total sanction (unsuspended sanction and suspended sanction).

225 source: Irish Environmental Protection Agency: http://www.epa.ie/enforcement/prosecute/ last

15,1
67

7,50
0

1,90
00

19,0
25

20,0
70

7,88

5,86

5,86

116,0
00

14,00
0

141,5
00

6,885

6,818

7,366

4,571.

4,500

accessed 07.02.2020. There is no available data concerning wildlife crimes from this agency as wildlife

crime is a competence of the National Parks and Wildlife Service, which did not provide data. Legal

persons include county councils and companies.
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| Laoos Laooo 13 Laoss Laosa Laoss Laose Laois L aose Laoiy Laous |

waste
crimes

Avera 4,000 O 0 3,500 750 0 0 0 0 0 6,000

ge
fine -
other

LEVEL OF SANCTIONS IMPOSED ON LEGAL PERSONS FOR BREACHES
OF ENVIRONMENTAL LAW

2014 ___J2015 ___[2016 ____[2017 [ 2018

Sweden?2°
Total fines??” 709,305 625,444 834,862 532,755 884,552

Total fines - waste

crimes

Total fines — wildlife 19,680 6,559 7,965 5,154 0
crimes

Total fines — other 689,708 618,957 826,994 527,589 884,592

226 source: Source: Member State Data sheet provided by the Swedish Ministry of Environment.

227 pata initially provided by the Swedish Ministry of Environment in Swedish Krona. Data were converted
to Euros on 03.02.2020, using the conversion rate: 1 SEK = 0.0937304 EUR.
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