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I. Introduction

1. BACKGROUND

Regulation No 1347/2000 laying down rules on jurisdiction, recognition and enforcement of judgments
on divorce, separation and marriage annulment as well as judgments on parental responsibility for the
children of both spouses' was the first Union instrument adopted in the area of judicial cooperation in
family law matters. It was replaced by Regulation No 2201/2003* (commonly known as the Brussels Ila
Regulation, hereafter "the Regulation"). The Regulation is the cornerstone of Union judicial cooperation
in matrimonial matters and matters of parental responsibility. It applies since 1 March 2005 to all
Member States’ except Denmark®. Courts in all Member States have to apply it in all proceedings for
divorce, separation or marriage annulment and in all proceedings on parental responsibility matters with
a cross-border element. The term “international couple” is therefore used in this report to refer to
situations where spouses are habitually residing in different Member States, have different nationalities
or have the common nationality of one Member State, but are habitually residing in another Member
State. It is estimated that, on average, one in twelve couples in Europe is an "international couple".

The Regulation establishes uniform jurisdiction rules for divorce, separation and the annulment of
marriage’ as well as for disputes about parental responsibility with an international element. It facilitates
the free circulation of judgments, authentic instruments and agreements in the Union by laying down
provisions on their recognition and enforcement in other Member States.

2. THE INTERPLAY WITH OTHER FAMILY LAW INSTRUMENTS

The assessment of the operation of the Regulation has to be made against the background of other
instruments, in particular other EU Regulations in the area of family law and international instruments
such as the 1980° and 1996’ Hague Conventions.

There are no direct overlaps in terms of scope of the Brussels Ila Regulation and other EU Regulations
in the area of family law. However, in the area of parental responsibility, the carefully negotiated
interaction between the Regulation and the two Hague Conventions of 1980 and 1996 needs to be
preserved while in the area of matrimonial matters, an indirect link with some other EU instruments
needs to be taken into account.

" Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction and the recognition and enforcement of judgments
in matrimonial matters and in matters of parental responsibility for children of both spouses, OJ L 160, 30.6.2000, p. 19.

? Council Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000, OJ L 338,
23.12.2003, p. 1, as amended by Council Regulation (EC) No 2116/2004 of 2 December 2004, OJ L 367, 14.12.2004, p. 1.

’ To those Member States which joined the Union after this date, the Regulation applies from the beginning of their
membership (Bulgaria and Romania: 1 January 2007, Croatia: 1 July 2013).

* Denmark, in accordance with Articles 1 and 2 of the Protocol on the position of Denmark annexed to the Treaty on
European Union and the Treaty on the Functioning of the European Union, does not participate in the Regulation and is
therefore neither bound by it nor subject to its application. For the purpose of this report (as for the Regulation; see Article 2
No 3), the term "Member States" does not include Denmark. As the outcome of the referendum held in Denmark on
3 December 2015 with regard to Denmark's future participation in this area was negative, this situation will remain
unchanged for the time being.

’ While the Regulation covers divorce, legal separation and annulment, in this report, for the sake of simplicity, reference is
made only to "divorce".

% Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (hereafter "the 1980 Hague
Convention").

7 Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in
Respect of Parental Responsibility and Measures for the Protection of Children (hereafter "the 1996 Hague Convention").
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2.1. Parental responsibility matters

With respect to the parental responsibility matters (custody, access, child protection) the courts of the
Member States are bound by the jurisdiction rules of the Regulation. There are no other EU
instruments dealing with this aspect. Generally speaking, only one Member State at a time has
jurisdiction in order to avoid parallel proceedings and conflicting judgments. The jurisdiction rules are
child-centred and based on proximity to the child (habitual residence as the main rule).®

The aim of the 1980 Hague Convention is to protect the jurisdiction of the State of habitual residence
of the child, thereby protecting the child itself. The Contracting States to the 1980 Convention,
including all Member States, have agreed that a child who is habitually resident in one Contracting
State, and who has been removed to or retained in another Contracting State in violation of the left-
behind parent’s rights of custody, shall be promptly returned to the country of his/her habitual
residence. Within the European Union, the 1980 Hague Convention continues to apply as supplemented
by the Regulation which aims at creating even more ambitious rules fighting and deterring child
abduction by imposing stricter obligations to ensure the prompt return of a child. This report addresses
the respective provisions of the return procedure as set out by the Regulation, while it leaves the rules of
the Convention untouched. The Hague Conference on Private International Law under whose auspices
the 1980 Hague Convention was negotiated, holds regular meetings of Contracting States (delegations
including legislators, judges and Central Authority staff) to monitor the operation of the Convention. At
the meetings in 2006 and 2011/12, in which also the Commission participated, a Swiss proposal for an
amending protocol was discussed but the meeting adopted the conclusion that there was no sufficient
support.”’ It was perceived that the Convention in general worked well and could and should be
enhanced by soft law and implementation measures at national and regional or supranational levels, as
this was done, for instance, by the Brussels Ila Regulation. This was also the position of the EU and its
Member States, as explained in 2011 in a letter to the Hague Conference which further stated that the
carefully balanced consensus among the Contracting States in the area of parental child abduction,
which also forms the basis of the Brussels Ila Regulation, the key Union instrument in this area, should
not be undermined.'® The present REFIT proposal pursues the same aim which is still valid. Moreover,
its aim is to make the link with the United Nations Convention on the Rights of the Child"' and the
European Charter of Fundamental Rights'> more obvious as these instruments provide binding
guidelines for the implementation and application of the Regulation.

Both in intra-EU cases and cases in relation to third States, the law applicable to parental
responsibility matters is determined by the 1996 Hague Convention. As there is only one set of
uniform conflict-of-laws rules on the law applicable to parental responsibility matters which works well
at EU and global levels, this issue is not discussed in this Impact Assessment as there is no need for
substantial changes.

¥ In relation to non-Member States which are parties to the 1996 Hague Convention which was ratified by all Member States,
judges in EU Member States have to apply the jurisdiction rules of that Convention; they follow largely the same logic as the
Regulation. In intra-EU cases the Regulation's jurisdiction rules take precedence over those of the 1996 Hague Convention.
The Regulation applies: (i) where the child has his or her habitual residence in a Member State and (ii) with regard to the
recognition and enforcement of a judgment given in a Member State, even if the child has his or her habitual residence in a
third State which is Party to the Convention; Article 61. See also Council Decision of 5 June 2008 authorising some Member
States to ratify, or accede to, in the interest of the European Community, the 1996 Hague Convention on Jurisdiction,
Applicable Law, Recognition, Enforcement and Cooperation in respect of Parental Responsibility and Measures for the
Protection of Children and authorising certain Member States to make a declaration on the application of the relevant
internal rules of Community law, OJ L 151/36, 11.06.2008, p. 1.

? See the Report of the 2011/12 Special Commission at https:/assets.hcch.net/upload/wop/concl28-34sc6_en.pdf, paras 3, 4
and 41.

10 See the letter at https:/assets.hcch.net/upload/abduct201 1 eu2.pdf.

"' UNCRC of 20 November 1989 which is in force for all Member States.

' Charter of Fundamental Rights of the European Union, OJ 26.10.2012, C 326 p: 391.
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Recognition and enforcement of judgments given in another Member State on parental responsibility
matters is governed by the Brussels Ila Regulation."® The Brussels I Regulation is not directly relevant
to the Brussels Ila Regulation as it explicitly excludes family matters from its scope. Nevertheless, the
solution found during the latest Brussels I recast on the abolition of exequatur inspires to a certain
extent the amendments proposed for the Brussels Ila Regulation in this respect. Like the proposed
clarifications and changes to the cooperation provisions, they are based on, and aiming at an even
stronger implementation of, mutual trust.

2.2. Matrimonial matters

In matrimonial matters, the Brussels I[la Regulation regulates the jurisdiction of the courts of the
Member States for divorce, legal separation and the annulment of marriages. It does not contain rules to
determine which law applies to these questions. In 2006, the Commission proposed amendments to the
Regulation introducing rules concerning applicable law in matrimonial matters as well as some
modifications concerning jurisdiction (hereafter "the 2006 Commission proposal to amend the
Regulation").'* No unanimity could be reached within the Council with regard to the rules on applicable
law. As a result, based on the Commission's proposals, 14 Member States'’ initially established
enhanced cooperation among themselves and adopted Regulation (EU) No 1259/2010 laying down
rules determining the law applicable to divorce and legal separation'® (hereafter "the Rome III
Regulation"); they were later joined by two more States'’. The Rome III Regulation therefore plays a
role only as far as a possible "rush to court" is concerned (see detailed explanation in chapter 1 of the
matrimonial matters).

There is no direct link between the issues discussed in this Impact Assessment and the Maintenance
Regulation; the scope of the latter relates to maintenance obligations arising from a family relationship
while maintenance is excluded from the scope of the Brussels Ila Regulation. However, there is an
indirect link: when divorce is pronounced, frequently also issues like custody and access (i.e. parental
responsibility matters) and maintenance (for a spouse and/or the child(ren)) need to be resolved.'® These
latter matters follow their own jurisdiction rules, based on different considerations (proximity in
parental responsibility matters, protection of the maintenance debtor in need in maintenance matters)
while the aim of the jurisdiction rules for matrimonial matters was to provide as much choice as
possible for the spouses to make sure that they can easily obtain their divorce somewhere. It can happen
that jurisdiction for divorce, parental responsibility and maintenance lies in different Member States.
The Maintenance Regulation and to some extent also the current chapter of the Brussels Ila Regulation
on parental responsibility'® strengthen party autonomy and encourage parties to plan for future litigation
while they are still on good terms.

Finally, the Commission proposed in 2011 two Regulations® concerning property rights for
international couples (spouses and registered partners). The purpose of the proposals was to establish a
clear legal framework for determining jurisdiction and the law applicable to matrimonial property
regimes and property regimes of registered partnerships and to facilitate the movement of decisions
among the Member States. After four years of negotiations, the JHA Council voted on 3 December

" Judgments from other States parties to the 1996 Hague Convention to whom the Regulation does not apply are recognised
in Member States under the 1996 Hague Convention.

' Proposal for a Council Regulation amending Regulation (EC) No 2201/2003 as regards jurisdiction and introducing rules
concerning applicable law in matrimonial matters (COM (2006) 399 final).

15 Austria, Belgium, Bulgaria, France, Germany, Hungary, Italy, Latvia, Luxembourg, Malta, Portugal, Romania, Slovenia
and Spain.

1©0J29.12.2010, L 343 p. 10.

' Lithuania and Greece.

'8 The same is true for the division of the matrimonial property (see infra note 20 and the adjoining text).

" The same is true for the proposals on the property regimes of international couples (infra note 20).

2 COM(2011) 126 final and COM(2011) 127 final.
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2015 on the package of the two proposals. Unanimity which is required by the Treaty' for measures in
the area of family law with cross-border implications could not be reached.”> Member States opposing
the adoption of the Regulations explained that "any initiative of the Union in that area should not
interfere, even indirectly, with the fundamental principles of the family laws of its Member States".*®
The difficulties encountered with the matrimonial property matters have been taken into account while
assessing the political feasibility of any possible measures on matrimonial matters falling within the
scope of the Regulation as the same adoption procedure (unanimity) is also required for the Brussels Ila
Regulation. In this context, the even more ambitious proposal to consolidate all relevant EU family law
instrument in one single instrument is not an option at the moment. Moreover, as suggested in the
Note* on "Current Gaps and Future Perspectives in European Private International Law: Towards a
Code on Private International Law?" commissioned by the European Parliament's Committee on Legal
Affairs in 2012, such consolidation in one instrument should be addressed only after individual
instruments have been adopted for all relevant areas of family law.

3. LEGAL AND POLITICAL MANDATE

The present evaluation of the Regulation and its timing are based on a legal obligation established by
the Regulation itself which was recently endorsed by a political mandate.

According to the Regulation, by 1 January 2012, the Commission shall present to the European
Parliament, the Council and the European Economic and Social Committee a report on the application
of the Regulation on the basis of information supplied by Member States. The report shall be
accompanied if need be by proposals for adaptations®.

Like the Regulation itself, these adaptations are subject to the special legislative procedure defined in
Article 81 para. 3 TFEU: For measures concerning family law, unanimity in the Council is required, and
the Parliament will be consulted.

The Juncker Commission's Political Guidelines® indicate that judicial cooperation among EU Member
States must be improved step by step keeping up with the reality of increasingly mobile citizens across
the Union getting married and having children; by building bridges between the different justice
systems and by mutual recognition of judgments, so that citizens can more easily exercise their rights
across the Union.

At their Informal Council in July 2015, the Justice Ministers exchanged views on the part of the
Brussels Ila Regulation concerning parental responsibility, on the basis of a description of some
shortcomings identified by the Commission in the evaluation process. All speakers welcomed the
review and agreed on the need to further improve the Regulation in matters of parental responsibility
given the particular sensitivity of the subject matter.

2! Article 81(3) TFEU.

22 The proposals will most probably be dealt with under the enhanced cooperation procedure in 2016.

 Public debate in the JHA Council on 3 December 2015: http://www.consilium.europa.eu/en/meetings/jha/2015/12/03-04/.
* By Xandra Kramer, available at http://www.europarl.europa.eu/RegData/etudes/note/join/2012/462476/IPOL-
JURI_NT(2012)462476 EN.pdf.

> Article 65.

% A new start for Europe: My Agenda for Jobs, Growth, Fairness and Democratic Change. Political Guidelines for the next
European Commission, Jean-Claude Juncker, Strasbourg, 15 July 2014.
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The European Parliament which follows closely the application of the Regulation called upon the
Commission”’ to address some specific shortcomings in the Regulation, so as to better take into account
in particular the best interests of the child.

4. REFIT

The Regulation is listed as one of the 2016 Work Programme initiatives®®. The evaluation of the
Regulation was carried out in light of the objectives of the Regulatory Fitness and Performance
Programme (REFIT)*. This is the Commission's programme to ensure that EU legislation is fit for
purpose and delivers the results intended by EU law makers, in other words: regulating better. This
evaluation found that the Regulation is a positive asset which generally works well but identified a
number of shortcomings which would need to be tackled in order to ensure that the Regulation delivers
even better the results intended for it. In large measure, the objectives set for the assessment below are
therefore the same as those pursued by the existing Regulation and its predecessor. Given the concerns
expressed by stakeholders about the number and complexity of EU family law instruments, it is
suggested to propose a recast rather than an amendment in order to enhance transparency and legal
certainty, readability by the subjects and hence applicability of the instrument. This will also make it
easier to follow and to evaluate in the future as some more specific reporting obligations will be
proposed, thus making simpler to provide more factual evidence about its application and whether it
works instead of resorting to more abstract legal analysis.

The evaluation of the Regulation is based on a qualitative and quantitative analysis. To this end, the
following steps were undertaken: an application report was adopted by the Commission in April 2014
and a 3-month public consultation was carried out on the functioning of the Regulation and its possible
amendments (its outcome is summarised in Annex 2). Empirical data was collected through an external
study31 to evaluate the relevance, coherence, effectiveness, efficiency, as well as EU added value and
utility of the Regulation (see Annex 3). In addition, two surveys — one with the Central Authorities
established under the Regulation and another one with Member States — were launched in 2015 to
collect specific data concerning parental responsibility decisions. The evaluation took also account of
the rights embedded in the Charter of Fundamental Rights and the United Nation Charter on the Rights
of a Child. Finally, the European Court of Justice (CJEU) has so far rendered 24 judgments concerning
the interpretation of the Regulation which were taken into account.

From the evaluation study, which relies on the opinion of the national experts and the interviews with
legal practitioners and the representatives of the Central Authorities, several conclusions were drawn:

The evaluation study highlighted the useful role played by the Regulation with respect to cross-border
litigation in matrimonial and parental responsibility matters. According to the statistics, each year in the
EU there are about 100,000 international divorces, and the Regulation applies to all of them. It has also
helped in settling cross-border cases relating to the attribution, exercise, restriction or termination of
parental responsibility which arise independently of a marital link between the parents. An estimated
150,000 to 245,000 individuals were annually involved in such proceedings.

The study found that, given that the overall number of international divorces and families affected by
the Brussels Ila Regulation, both the existence and further improvement of the Regulation are relevant
to the needs of citizens. It also appears that between the two major areas covered by the Regulation, the

*" A Civil Justice Forum was organised on 26 February 2015 by the JURI Committee to discuss the Regulation. See
https://polcms.secure.europarl.europa.eu/cmsdata/upload/a4a36d3d-5a3e-4e67-98ff-
399¢5728bd92/TPOL_STU(2015)510003 EN.pdf for the proceedings.

¥ Commission Work Programme 2016 — No time for business as usual, COM(2015) 610 final, Annex II.

% Better regulation for better results - An EU agenda, COM(2015) 215 final.

3% Supra note 25.

3 Study on the assessment of Regulation (EC) 2201/2003 and the policy options for its amendment; see at
http://ec.europa.eu/justice/civil/files/bxl_iia final report evaluation.pdf and http://ec.europa.eu/justice/
civil/files/bxl_iia_final report analtical annexes.pdf.
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matrimonial and parental responsibility matters, the latter were identified to have caused more acute
problems (see below on the effectiveness and efficiency).

The objectives of the Regulation are still relevant to the situation as it has evolved since its adoption.
With regard to registered partnerships (whose dissolution is not covered by the scope of the instrument),
the study did not identify any specific problems’” requiring to be addressed during the review.

Looking at EU added value and utility, the study concludes that there is nothing to indicate that the
Member States could have achieved the same results without EU intervention. The Regulation serves
well the legitimate interests of EU citizens who have certain expectations of an effective common
judicial area.

The Regulation is coherent with, and fosters, the free movement of persons within the EU. However, it
appears that the multitude and complexity of Union instruments in family law have led to practical
difficulties, such as a lack of understanding on the part of citizens and practitioners. In particular, it may
be difficult in some cases to consolidate proceedings for divorce, maintenance and child custody.

The effectiveness of the Regulation was looked at in extensive detail and the study found that the
Regulation has contributed to building a European area of justice in the domains of matrimonial matters
and parental responsibility. It has facilitated the settlement of cross-border litigation in both areas
through a comprehensive system of jurisdiction rules, a system of cooperation between Member States'
Central Authorities (on parental responsibility matters only), the prevention of parallel proceedings, and
ensured the mutual recognition of judgments. Furthermore, the Regulation appears to build on the right
measures — i.e. uniform European rules to settle conflicts of jurisdiction between Member States and
rules to facilitate the recognition and enforcement of judgments in another Member State — in order to
achieve its general and specific objectives.

While the Regulation is considered to be functioning well overall and to be delivering value to EU
citizens, the operational functioning of the instrument is at times hampered by a series of legal issues;
the current legal text is insufficiently clear or there are omissions. This is considered in particular the
case for the child return procedure and for the cooperation between the Central Authorities on parental
responsibility matters.

With regard to parental responsibility matters, the overall efficiency of certain aspects of the child-
related proceedings has been called into question. In matters concerning parental child abduction, cross-
border placement of children, recognition and enforcement of judgments and cooperation between
(central and other) national authorities there are excessive and undue delays arising from the way the
existing procedures are formulated or applied. This has had a negative impact on parent-child
relationships and the best interests of children. In addition, the requirement of exequatur generated
delays per case of several months and costs reaching up to 4,000 Euro for citizens. The vague
description of the cooperation between Central Authorities has often led to delays of several months or
even to the non-fulfilment of requests — which is detrimental to children's welfare. The enforcement of
judgments given in another Member State was identified as problematic; judgments are often not
enforced or only with significant delays. For the Member States themselves, on the other hand, the
Regulation itself has generated very limited costs; these mainly relate to the operation of the Central
Authorities.

The evaluation study stressed that the identified delays and deficiencies have a negative impact on the
fundamental rights of the child and a corrosive effect on the mutual trust between the Member States on
which the smooth operation of the Regulation depends.

32 In the course of the consultation process the Commission did not receive any request to include the dissolution of a
registered partnership in the scope of the Regulation. Given the substantial differences between the two types of union, the
matter of dissolution of registered partnerships should be considered in a separate instrument if necessary.
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The evaluation study considered a wide range of issues in both areas; matrimonial and parental
responsibility matters. These were compared with the outcome of the public consultation, discussed
with experts, Central Authorities and Member States. In addition, the available data (as described in the
section below) was taken into account to draw the overall conclusion from the REFIT exercise. As a
result, the range of issues was narrowed down so as to enable the Commission to propose changes
which would enhance the operation of the Regulation3 3. In particular, parental responsibility matters
were identified as an area which would need to be tackled urgently.

This Impact Assessment presents how the above-mentioned burdens could be addressed and what
possible savings could be achieved. However, the burden reduction can only be estimated to a limited
extent, based on concrete examples. For instance, establishing an autonomous consent procedure and a
time limit for the requested Member State to respond to the request (as proposed in the options section)
would shorten the time for obtaining consent in the placement procedures to max. eight weeks instead
of the current six months or more. With the proposed abolition of exequatur, delays (taking up to
several months) and costs (up to € 4,000) relating to obtaining it would be eliminated. The proposed
amended procedure for the return of the child in case of abduction would reduce the costs of specialised
legal advice for parents (between € 1,000 and 4,000).

5. AVAILABLE DATA

The availability and completeness of the statistics on the application of the Regulation is limited and
differs widely across Member States. For instance, there is no reliable record of all cases heard or their
outcome.™ A large share of the decisions relating to the application of the Regulation are not published
or not easily accessible.®” This is in particular true for matrimonial matters and, to some extent, for
child-related proceedings brought without the involvement of Central Authorities (i.e. all custody cases,
part of the access cases and a minor part of the child abduction cases).

Similarly, the Central Authorities do not hold any official statistics on the application of the Regulation
by national courts in general. Several Central Authorities do however compile statistics on their own
activity related to the application of the Regulation — for instance on the number of applications for a
return of a child under the 1980 Hague Convention in conjunction with the Regulation — and the
outcome of the respective court proceedings. The lack of data is therefore particularly acute for the
matrimonial matters which are not monitored by the Central Authorities. Thus, for these matters no
comprehensive nor specific, aspect by aspect, overview of possible difficulties exists. Nevertheless, two
separate requests for specific data were made to Member States*® and their Central Authorities®’ to feed
this Impact Assessment which relies upon this data where it was made available.

As a result of the limited availability and completeness of the published and accessible case law on the
application of the Brussels Ila Regulation in the Member States, it is not possible to use the case law
data as a representative quantitative source for the assessment of the magnitude of issues related to the
Brussels Ila Regulation.

3 For example, most of the matters already clarified by the Court of Justice (such as the definition of the term "habitual
residence") were dropped from this analysis.

** In many countries only decisions of superior courts and decisions with an element of novelty in the jurisprudence are
published. Furthermore, the way in which case law and statistics are made available differ; while some Member States have
set up central online repositories, in others the data is only available in the specific courts.

3> The statistical gap was recorded in the Evaluation study on the Regulation completed in July 2015; only some examples
could be collected. http://ec.europa.eu/justice/civil/files/bx]_iia_final report_evaluation.pdf.

36 In July 2015 Member States were asked for the overall number of refusals of recognition or enforcement of judgments
from another Member State concerning matrimonial or parental responsibility matters in their respective jurisdiction, the
grounds for refusal invoked and the reasons for this. Half of the Member States replied; all stated that no data is collected.

°" In total, 19 Central Authorities submitted data related to the number of cases concerning child abduction and placement
decisions.
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6. METHODOLOGY

Apart from dividing the assessment into two core subjects (matrimonial and parental responsibility
matters), in the following sections, the problems, objectives, policy options and their impact assessment
will be dealt with separately for each of the issues identified in the evaluation of the Regulation as
problematic. This approach was chosen because each issue has a specific problem definition, specific
policy objectives, distinct policy options and a specific group of stakeholders affected. Moreover, the
issues are not interconnected in the sense that the choice of a policy option on one issue would have an
impact on the other issues.

Finally, the assessment of the policy options considers clarifying the current legal text (by codyfying
case law of the Court of Justice of the European Union, by rendering explicit what is implicit and by
integrating available guidelines and good practice). With regard to the reduction of costs, it will be
estimated whenever possible on case examples given the absence of data.

II. MATRIMONIAL MATTERS

Matrimonial matters in the Regulation relate to the proceedings concerning divorce of an "international
couple" whereas issues relating to maintanance™ and/or property’’ of an international couple are dealt
with separately in other EU instruments (see chapter 2.2.). It may often by advantageous and most
efficient for both parties for all their matters to be dealt with by the same court; usually this is the court
where divorce proceedings were initiated. It is therefore worthwhile considering the possibility for
spouses to combine the different matrimonial proceedings before one court consistently with other
existing Regulations.

1. PARTY AUTONOMY AND "RUSH TO COURT" IN MATRIMONIAL MATTERS

1.1. Problem definition
Limited party autonomy

Spouses in an international marriage do not have a possibility to agree on the competent court which
would settle their divorce or separation®. This causes some drawbacks as it has been reported in the
evaluation study. First of all, it may lead to a lack of predictability for the spouses in that they do not
know in advance where potential litigation will take place in the event of a divorce. The current rules
offer seven possible fora to bring the divorce case based on, for example, one or both spouses' habitual
residence or nationality.

3 Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of
decisions and cooperation in matters relating to maintenance obligations, OJ L 7, 10.1.2009, p. 1 (hereafter: the Maintenance
Regulation).

%At a Council meeting on 3 December 2015, Poland and Hungary pronounced themselves against the 2011 Commission's
proposal concerning the jurisdiction, applicable law, recognition and enforcement of judgments relating to matrimonial
property regimes. The negotiations have therefore failed because the required unanimity could not be reached. On 3 March
2016, the Commission presented to the Council a Proposal for a Council Decision authorising enhanced cooperation in the
area of jurisdiction, applicable law and the recognition and enforcement of decisions on the property regimes of international
couples, covering both matters of matrimonial property regimes and the property consequences of registered partnerships
and submitted two implementing regulations.

% Although marriage annulment is also covered by the scope of the Regulation the absence of a legal framework for advance
planning of their possible future litigation by the spouses does not affect it. The nullity declaration is a reaction to defects in
the contracting of a marriage. Member States’ annulment arrangements primarily pursue public-order objectives (e.g.
preventing bigamy). The validity of a marriage should therefore be determined according to the conditions of the law which
provided for the prerequisites of entering into the marriage, or by the national law of the spouse concerned. Stakeholders
have emphasised that issues related to the validity of marriage do not belong to the autonomy of the spouses, since they are
related to the protection of the public interest. Therefore, as it is already the case for the choice of law applicable to marriage
annulment, parties shall not have the possibility to choose a court in such a case either.
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In addition, spouses are not able to make arrangements in advance, for example, for instance at the time
of the conclusion of a marriage agreement, on the question which court shall deal with any future
divorce. Such arrangements made in advance may reduce litigation on where the divorce should be
handled once the couple may be on bad terms in the context of the divorce.

85% of the respondents to the public consultation identified that the Regulation does not sufficiently
promote a common agreement between spouses. It has to be admitted, however, that this problem was
perceived on a theoretical level (as giving more room to party autonomy in dispute settlement is a trend
of the time) while no problematic cases or actual evidence to underpin the existence of tangible
problems caused by the absence of a possibility to choose a court were produced.

Furthermore, when a couple divorces or separates, they usually have several matters to settle at the same
time. Besides the divorce, solutions must be found for the parental responsibility over the children, for
the maintenance of the spouse and children, for the property consequences of the divorce. At present, it
is not excluded that courts in different Member States have jurisdiction over these closely related
matters. This can be inefficient as the Regulation does not explicitly offer the flexibility to consolidate
the different family proceedings in advance by choosing a court (see Annex 6 explaining choice of
court in other EU family law instruments). Consolidation can already be achieved under the current
rules, however, if the other matters (parental responsibility and maintenance for spouse and children)
are also brought in one of the divorce fora offered by the Regulation at present, provided that some
other conditions are fulfilled (e.g. for parental responsibility matters: that the jurisdiction is in the best
interests of the child).

This situation is due to the fact that the Brussels II Regulation was the first Union instrument in the area
of family law, and its conversion into the Brussels Ila Regulation only enlarged its scope with regard to
parental responsibility without touching the part on matrimonial matters. Party autonomy assumed
importance only in the instruments which were adopted subsequently.

"Rush to court"

The legislator decided not to establish a single forum but to provide a list with a variety of connecting
factors to make sure spouses can find a forum to obtain their divorce and ensure flexibility which is
often needed in a cross-border marriage breakdown as the situation constantly changes at short notice.*!
However, the result, namely seven alternative (as opposed to hierarchical) grounds of jurisdiction set
out in the Regulation in conjunction with the absence of uniform conflict-of-laws rules in the entire
Union may in some instances induce a spouse to "rush to court", that is, to apply for divorce before the
other spouse does to ensure that the law applied in the divorce proceedings will safeguard his or her
own interests. A Member State might then consider that its courts are receiving too many cases which
are not connected closely enough to the forum, and where it might also be inappropriate to apply that
forum’s substantive law as foreseen by that State’s conflict-of-laws rules.

"Rush to court" was already addressed by the harmonisation of the rules on the law applicable to
divorce (Rome III Regulation) **. As a result of such harmonisation, any court seised within the EU
would have to apply the same substantive law as determined by the common rules. Therefore, it would
not matter anymore which court in the EU is seised of the matter. However, as the Regulation does not
yet apply in all Member States (today it applies in 16 Member States while one more — Estonia — has
announced to join soon), there may still be an incentive for spouses to act first by choosing a convenient
court from the list of available jurisdictions. There is no evident trend towards convergence of Member
States’ substantive divorce laws, and there are no indications that the remaining Member States will join
the Rome III Regulation in a foreseeable future. When last consulted by the Commission about their

I See the explanatory report by Prof. Alegria Borras on the Brussels II Convention, OJ C 221, 16.7.1998, p. 27, paras 28-32.
> A further significant factor that may influence a spouse's choice of forum is the lack of harmonised conflict rules on the
devolution of the matrimonial property, currently the subject of proposal COM (2011) 125.
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intentions®, the United Kingdom and Ireland declared that they had no intention to join Rome III while
the other Member States where Rome III does not yet apply remained silent on the issue.

Specialised legal advice may be required to take full advantage of the alternative grounds of jurisdiction
in matrimonial matters.** The risk that the other spouse will rush to court may encourage a spouse to
rush to court herself/himself as quickly as possible or at least to consult a specialised lawyer in this
regard — leading to additional costs. Several experts in the evaluation study noted that citizens may
require several lawyers from different legal systems for cases where a possibility for rush to court /
forum shopping exists. Therefore, legal advice and representation in two Member States could be
necessary. As presented in the study®, in a typical case concerning rush to court, the costs doubled, both
of the lawyer and court's fees, reaching almost € 15,000.

1.2. Scale of the problem

The overall number of international divorces has, with slight fluctuations, remained stable over the
years, at around 100,000 per year. The institution of legal separation only exists in 12 Member States*®,
the total number amounting to 2,500 per year. The above-mentioned problem of limited party autonomy
potentially affects those among all international couples seeking divorce who would like to choose a
court and would be able to agree. The number of persons actually wishing and able to do so is unknown,
though. Practicing lawyers including members of the Expert Group which advised the Commission
reported that such planning concerns mainly a small number of very wealthy spouses. There is,
however, no quantified evidence on this matter.

The problem of "rush to court", on the other hand, potentially affects only those international couples
with connections to Member States not applying the Rome III Regulation as in the States where Rome
III applies, the same substantive divorce law would be applied in every possible forum.

1.3. Subsidiarity

Under Article 81 para. 1 TFEU, the Union has shared competence to develop judicial cooperation in
civil matters having cross-border implications, based on the principle of mutual recognition of
judgments and decisions in extrajudicial cases. Such cooperation may include the adoption of measures
for the approximation of the laws and regulations of the Member States. Article 81 para. 2 TFEU
specifies that in order to reach the aim stated in paragraph 1, the Union shall adopt measures aimed at
ensuring (c) the compatibility of the rules applicable in the Member States concerning jurisdiction, and
(f) the elimination of obstacles to the proper functioning of civil proceedings, if necessary by promoting
the compatibility of the rules on civil procedure applicable in the Member States. The possible creation
of a new jurisdiction rule based on party autonomy is covered by Article 81 para. 2 (c), a possible
transfer rule limiting "rush to court" and the possible introduction of a hierarchy for jurisdiction grounds
are based on Article 81 para. 2 (c) and (f), promoting compatibility of rules on jurisdiction and civil
procedure applicable in the Member States.

Shortcomings, where identified, can only be addressed through Union intervention by changing the
existing EU law and cannot be addressed by the Member States acting individually.

As the Regulation's jurisdiction rules are exhaustive (with the exception of the rule allowing the use of
national residual jurisdiction), the lack of party autonomy could not be addressed by the introduction of
a jurisdiction rule based on party autonomy into the law of individual Member States.

# At the informal meeting held on 12 October 2015 with Member States' representatives on the forthcoming review of the
Regulation.

* A comprehensive analysis of this issue can be found in the section “Rush to court / forum shopping” in Annex 1. See also
N. A. Baarsma, The Europeanisation of International Family Law, 2011, p. 154.

* Supra note 31, at p. 54.

4 Belgium, France, Ireland, Italy, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Spain, and the United
Kingdom.
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The "rush to court" problem cannot be dealt with by individual Member States under their own national
law because the underlying reason for the rush to court lies in the fact that the substantive divorce laws
in Member States are different, and depending on where divorce is pronounced, the consequences for
each spouse may be different. The Rome III Regulation, by creating uniform rules on applicable law,
solves this problem to a large extent for those 16 Member States in which this Regulation adopted under
enhanced cooperation applies and could be sufficient to solve the "rush to court" problem in all Member
States if the remaining 9*” would decide to join the Rome III Regulation. However, only Estonia has
announced to do so while the other Member States remained silent or explicitly declared that they did
not intend to join Rome I11.**

Therefore, a hierarchy of jurisdiction grounds or the possibility for a court to transfer jurisdiction to
another Member State would be the only solutions available at this stage. As the Court of Justice has
ruled that Member States are not allowed to use any discretion which may exist under their national law
to transfer jurisdiction established by EU Regulations®, the transfer mechanism could only be created
by including it into the Regulation. The same would be true for a hierarchy of the jurisdiction grounds
already offered by the Regulation.

1.4. Objectives
General objective:

(a) to enhance access to court
(b)  to ensure sound administration of justice

Specific objectives:

(a) to increase party autonomy and thereby enhance predictability for international divorce
proceedings

(b) to facilitate the consolidation of different family proceedings

(©) to limit "rush to court" and thereby reduce related costs

1.5. Description of Policy Options
Option 1: Baseline scenario

This policy option assumes that no new initiatives would take place at EU level. Parties wishing to
consolidate their matrimonial proceedings can do so already now under the existing rules: The Brussels
Ila Regulation allows parental responsibility proceedings to be brought in a court having jurisdiction for
divorce under the Regulation, provided that this corresponds to the child's best interests. The
Maintenance Regulation also allows proceedings for child maintenance to be brought in the court where
parental responsibility matters may be brought, and proceedings for spousal maintenance in the court
where divorce proceedings may be brought. Therefore, by bringing also parental responsibility and
maintenance issues before one of the courts having jurisdiction for their divorce under the Regulation,
the spouses can consolidate all these proceedings in one forum. Only a choice in advance, which might
be desired by a limited number of spouses, is not possible.

The perceived problem of rush to court would continue to exist with regard to those Member States
which have not yet joined Rome III.

"1t is recalled that the Brussels Ila Regulation only applies to EU 27 (except Denmark), and 16 Member States already
apply Rome III (supra notes 15 and 17).

* Supra note 43 and the adjoining text.

¥ See CJEU 1 March 2005, Case C-281/02 — Andrew Owusu v N. B. Jackson. This judgment concerned the Brussels I
Convention, but the overwhelming majority of courts and academics applies this statement also to other EU instruments such
as the Brussels I Regulation and the Brussels Ila Regulation, at far as matrimonial matters are concerned (e.g.
Magnus/Mankowski, Brussels I Regulation, Introduction No 4, Brussels IIbis Regulation, Introduction No 5, 115).
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Option 2: Introduction of a possibility for the spouses to choose the competent court in a Member State
with which they have a close link

In addition to what is already possible under Option 1, this policy option would allow the spouses to
choose the competent court by common agreement in advance of any litigation. The choice would be
limited to jurisdictions with which the spouses have a close link by virtue of habitual residence or
nationality. Formal requirements would have to be included to ensure that the spouses are aware of the
consequences of their choice and reduce the risk for a weaker spouse of being forced into an agreement
on a forum which may be detrimental.

In order to strengthen the choice of the parties, a provision would ensure that the chosen court can
proceed even if a court in another Member State was seised in violation of a choice of court agreement
in order to prevent the other spouse from seising the chosen court. Such solution was recently adopted
in civil and commercial matters (recast of the Brussels | Regulationso).

Option 3: Introduction of a possibility for the spouses to choose the competent court in a Member State
with which they have a close link combined with a possibility, for spouses who cannot agree, for the
court to transfer jurisdiction to the courts of another Member State

In addition to Option 2, this option would entail a possibility for a court to transfer jurisdiction for a
divorce case to a court of another Member State.

Such a transfer could be envisaged in exceptional circumstances and under strict conditions, in
particular if a spouse, in the absence of a choice of court, applies for divorce in a Member State, but the
defendant spouse requests that the case be heard by a court of another Member State on the basis that
the marriage was manifestly more closely connected with that State. The possibility to transfer
jurisdiction would provide a remedy to the problems that may arise when one spouse has unilaterally
applied for divorce in a certain forum against the will of the other spouse. In the interest of legal
certainty, the “centre of gravity” of a marriage should be established on the basis of a closed list of
connecting factors which must apply in the specific case, for example the last common habitual
residence of the spouses, if one spouse still lives there. Jurisdiction based on the choice of the parties
would be excluded from the possibility to transfer to another Member State. Moreover, the transfer
system would be modelled on the system already in place for parental responsibility matters, requiring
agreement between the two courts within a time frame specified by the Regulation. If there is no answer
within this period, or the answer of the requested court is negative, jurisdiction remains with the court
initially seised, so as to prevent a denial of justice or parallel proceedings.

Option 4: Introduction of a possibility for the spouses to choose the competent court in a Member State
with which they have a close link combined with a hierarchy of grounds of jurisdiction

In addition to Option 2, this option would imply the introduction of a hierarchy of jurisdiction grounds.
For example, jurisdiction would lie in first place with the courts of the Member State of the spouses'
common habitual residence. Failing that, the second court to hear the divorce case would be that of the
spouses' last common habitual residence, if one of them still resides there. In cases where a current or
previous common habitual residence of the spouses could not be established, the court of the defendant
spouse's habitual residence could be seised. Finally, there would be a possibility to seise the court of the
nationality of both spouses (in the case of the United Kingdom and Ireland, of their common
'domicile’).

In summary, this option would mean that the requesting spouse would need to file an application for
divorce with the first court from the list of available jurisdictions and only where no court of a Member
State has jurisdiction under the first rule representing the closest connection, courts in other Member
States could be seised, in hierarchical order as established by the Regulation.

% Article 31(2) and (3) of Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December
2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (recast), OJ L 351,
20.12.2012, p. 1.
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1.6. Analysis of impact of Policy Options
1.6.1. Option 1: Baseline scenario

Since this option would entail no change, the situation described above would continue to exist. Parties
wishing to consolidate their matrimonial proceedings would continue to be able to do this under the
existing rules by bringing also parental responsibility and maintenance issues before one of the courts
having jurisdiction for the divorce under the Regulation even if the Regulation does not offer them the
possibility to agree in advance on the divorce court itself.

A possible problem of rush to court would continue to exist with regard to those Member States which
have not yet joined Rome III. Infringement proceedings are not an appropriate tool with a view to
improving the operation of the Regulation in the area discussed here as there is currently no rule in this
Regulation addressing the problems described above.

1.6.2. Option 2: Introduction of a possibility for the spouses to choose the competent court in a
Member State with which they have a close link

Effectiveness to achieve objectives: The introduction of a limited possibility for the spouses to choose
the competent court would have some positive impact for the limited number of (in particular wealthy)
spouses who consider this kind of estate planning useful and are able to agree on a forum because it
would enhance predictability of the divorce forum. The assessment of the effectiveness to achieve this
objective is however hampered by the lack of data and the fact that the actual scale of the problem is
currently unknown.

As regards the possibility to consolidate various family proceedings related to the divorce which can be
achieved already under the current rules, this option would add the possibility for spouses to determine
in advance which court shall deal with the consolidated proceedings.

Moreover, for the limited number of spouses described above, this option could reduce the "rush to
court" as both spouses would be bound by their common choice. Provided that the situation develops as
described in the problem description, with this option there would still be an incentive for Member
States to join Rome III. Where spouses did not choose a court jointly — which according to anecdotal
reports from practising attorneys is indeed the case for most couples — the problem of “rush to court”
continues to exist as long as the conflict-of-laws rules are not uniform.

Fundamental rights: This option would have a positive impact on fundamental rights, since it would
give effect to the will of the parties and thereby improve their situation in terms of easing the right to
access to judicial review as embedded in Article 47 of the Charter.

Stakeholders' views: Because this is standard in more recent EU instruments, the vast majority of
stakeholders (85%), including Member States, are in favour of introducing a possibility of choice of
court. It was however highlighted that this choice should be limited to courts to which the spouses have
a substantial connection’' and that the formal requirements of the choice should be defined following
the example provided by other EU instruments” in order to prevent a weaker spouse from being forced
into a detrimental agreement.

°! During the public consultation, 97% (i.e. 140 out of 145 responses to this question) indicated that the choice should be
limited by the requirement of a ’substantial connection’ between the spouse(s) or the case, and the chosen forum. In
particular, of 140 respondents, 65% (i.e. 85 out of 140 responses) think that the spouses’ habitual residence provides a valid
connecting factor, 33% (i.e. 47 out of 140 responses) think that the nationality of at least one of the spouses does and 36%
(i.e. 48 out of 140 responses) consider any court having jurisdiction to hear the case under the main jurisdiction provisions of
the Regulation as being sufficiently closely connected with the case and therefore eligible to be chosen by the parties.

32 See, for example, Article 4(2) of Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable
law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligation (hereafter: the
Maintenance Regulation) and Article 25(1) and (2) of the Brussels I recast (supra note 50).
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Costs savings: For spouses who can agree on a court, the rush to court and thereby, the doubling of
costs could be avoided. This option would however not reduce costs for spouses who cannot agree on a
court. Taking the example from the problem definition (p.15), an amount of up to € 7,500 could be
saved™.

Political feasibility: This option would be difficult to accept by some Member States given the varying
definition of marriage in their national laws and their resulting difficulty to apply the instrument to the
divorce of other forms of marriage, e.g. same-sex marriages. See chapter 2.2. concerning matrimonial
matters.

1.6.3. Option 3: Introduction of a possibility for the spouses to choose the competent court in a
Member State with which they have a close link combined with a possibility for the court to
transfer jurisdiction to the courts of another Member State

Effectiveness to achieve objectives: In addition to the impacts achieved by Option 2, this option would
further reduce the incentive to "rush to court". This would be in particular the case for spouses who
cannot agree on a choice of court. It would give a possibility to the court seised with the divorce
application, upon application by one party, to consider whether a court of another Member State is
better placed to hear the case. Nonetheless, the introduction of a possibility to transfer jurisdiction
would create some legal uncertainty for the spouses as to whether a court seized will actually hear their
case. There is also a risk that this option will generate litigation on whether the case should actually be
transferred or not. A list of specific criteria should guide the judge making use of the transfer to ensure
that only in limited and exceptional situations such transfer would be possible, but as there is no
overarching principle like the protection of the best interest of the child (which governs the transfer in
parental responsibility matters®®), it may be expected to be difficult to reach unanimity on the
appropriate criteria defining in which circumstances a transfer should be permitted.

Provided that the situation develops as described in the problem description, like Option 2 this option
would not have any negative impact on wider adherence to Rome III. The additional possibility for the
court seised in the absence of a choice of court agreement to transfer jurisdiction to another Member
State would offer a remedy if the court seised clearly does not seem to be the most appropriate forum
(e.g. because of the substantive law that would be applied there under the forum’s own conflict-of-laws
rules). This transfer, inspired by the common law principle of forum non conveniens, however, is
depending on the circumstances and is nothing a spouse could count on in advance as a general rule.
The incentive for Member States who are generally open to applying foreign law to join Rome III
would therefore still exist because uniform conflict-of-laws rules would offer greater predictability to
the spouses with regard to the applicable law and thus the outcome of the case. In the unlikely case that
all Member States join Rome III, a transfer under this option would no longer have an impact on the
applicable substantive law; however, it is conceivable that courts would envisage a transfer even if
Rome III applies. This shows that this option would move quite far away from the initial concept of the
legislator that a wide range of possible fora should be offered to the mobile citizens to choose from at
the moment they need to seise a court.

Fundamental rights: This option would have some positive impact on fundamental rights, since it
would give full effect to the common will of the spouses and thereby improve their situation in terms of
easing the right to access to judicial review as embedded in Article 47 of the Charter. Moreover, in the
absence of a choice of court it can potentially protect a potentially weaker spouse from being compelled

>3 Supra note 45.

> In parental responsibility matters, a transfer rule was included into the Regulation in 2003 because for these matters, in
principle only one Member State at a time has jurisdiction under the Regulation. This child-centred jurisdiction avoids
parallel proceedings, but as a consequence it was felt than an escape clause was needed for cases where due to exceptional
circumstances, this only forum turned out not to be the most appropriate one. For matrimonial matters, on the other hand, the
legislator offered them as wide a list of fora as possible to choose from in order to enable them to find a forum where they
could obtain a divorce according to their wishes.
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to face court proceedings in a jurisdiction where the applicable law is detrimental to this spouse only
because the other spouse was quicker in rushing to court. The discretion to transfer jurisdiction to a
Member State more closely connected with the case, depending on the circumstances, which this option
confers upon the judge could enhance the sound administration of justice and the access of both spouses
to the appropriate forum. However, the price to pay is a decrease in predictability because spouses can
no longer be certain that a court having under the Regulation will actually hear the case if seised — an
idea which runs counter to the original will of the legislator.

Costs savings: This option would eliminate extra costs related to rush to court for spouses who can
agree on a court. For spouses who cannot agree on a court, it may reduce costs only in situations when a
spouse refrains from rushing to court because he or she is aware of the transfer provision.

Political feasibility: This option would be difficult to accept for some Member States given the varying
definition of marriage in their national laws and their resulting difficulty in applying the instrument to
the divorce of other forms of marriage, e.g. same-sex marriages. See chapter 2.2. concerning the
matrimonial matters.

Stakeholders' views: For the creation of a possibility to choose a court, see the comments on Option 2.
The UK, in particular pleaded in favour of introducing the possibility to transfer jurisdiction for
matrimonial matters.

1.6.4. Option 4: Introduction of a possibility for the spouses to choose the competent court in a
Member State with which they have a close link combined with a hierarchy of grounds of
jurisdiction

Effectiveness to achieve objectives:This option would completely eliminate the "rush to court" also in
the absence of a choice of the parties because in those cases it would suppress the current flexibility of
the applicant to choose a court from the available list of fora and direct a couple to one court only. This
would be the first court from the hierarchical list and only if there is no Member State meeting the
criteria of proximity defined in the list, the one next in hierarchy could be seised. Spouses would not
have any reasons to “strike first” to secure that a court of a specific Member State should hear the case;
each would need to address the court of the same Member State in case they want to apply for divorce.

However, this option would depart fundamentally from flexible rules to deal with mobility and to meet
individuals’ needs to obtain a divorce as easily as possible without sacrificing legal certainty. Precisely
because the conflict-of-laws rules are not uniform yet (nor are the substantive divorce laws of the
Member States), the forum still has in certain cases an impact on the outcome of the proceedings. This
is why parties were given the possibility to seize a broad range of possible courts in the current text of
the Regulation. This option would run counter to this idea and impose a certain forum and thus a certain
applicable law™ — and therefore a certain outcome of their proceedings — on the spouses without any
flexibility. Moreover, the grounds adopted are based on the principle of a genuine connection between
the person and a Member State. Their acceptance by all Member States was the effort to find points of
agreemggt acceptable to all. This stance seems to be reflected also in the public consultations (see
below).

This option could also have a negative impact on the future participation of additional Member States in
the Rome IIT Regulation. If it is perceived as a problem that the outcome of the same divorce case will
be different if brought in one or the other of a number of available fora (due to non-uniform conflict-of-
laws rules), one solution can be to unify the conflict rules while another solution would be to limit the
number of fora to one. The Union legislator has already decided that the first solution (uniform conflict-
of-laws rules) is a good one; it is questionable whether the success of this solution should be diminished

> As stated above (see supra note 43 and the adjoining text), Rome III is unlikely to be joined by all Member States in the
near or mid-term future.
>0 See the explanatory report by Prof. Alegria Borréas on the Brussels II Convention, OJ C 221, 16.7.1998, paras 28-30.
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by the adoption of other solutions which, while to some extent achieving the objective sought, would at
the same time entail negative consequences as well.

Costs savings: This option would fully eliminate the extra costs related to rush to court for all spouses
regardless of whether they made a choice of court because there would always only be one forum
available (thus no incentive for a "rush to court").

Stakeholders' views: The respondents to the public consultation were asked to identify the remedy for
rush to court situations. The majority (69%) thought that the risk of a ‘rush to court’ might be reduced
by establishing an order of priority of the several alternative grounds for jurisdiction so as to prevent
spouses from beating each other in filing a claim. However, Member States (BE, CZ, FR, PL, NL)
stated that the ways of identifying the court responsible in matrimonial matters should not be revised in
order to reduce the risk of a ‘rush to court’. According to France, even though the existence of several
grounds of jurisdiction theoretically increases the risk of a ‘rush to court’, in practice, the grounds of
jurisdiction set out by the Regulation mostly correspond to specific factual situations that occur when
the habitual residence criterion cannot be applied, and the current alternative grounds should therefore
be maintained.

Political feasibility: This option would be difficult to accept for some Member States given the varying
definition of marriage in their national laws and their resulting difficulty in applying the instrument to
the divorce of other forms of marriage, e.g. same-sex marriages. See chapter 2.2. concerning
matrimonial matters.

1.7. Comparing the Options and preferred Policy Option
Objectives/Impacts | Option 1 Option 2 Option 3 Option 4
Baseline Choice of court Choice of court + Choice of court +
scenario possibility for hierarchy of grounds
court seised to for jurisdiction
transfer
jurisdiction to
another Member
State
Provide for party 0 This option would | This option would | This  option  would
autonomy and provide for party | enhance enhance legal
thereby enhance autonomy and | predictability ~ for | predictability for all
predictability for enhance spouses who can | couples
spouses predictability. agree on a court. | (notwithstanding the
However, this | For  those  who | existence of an
would only be the | cannot agree; it | agreement). However, a
case for the limited | introduces legal | hierarchy of jurisdiction
number of spouses | uncertainty as the | grounds would reduce
who wish to and are | decision to transfer | the possibility for the
able to agree on one | would depend on | plaintiff to choose from a
forum from the list | the discretion of the | broad range of fora, and
of possible fora | judges in the two | hence the broad access to
offered by the | Member States | court which currently
Regulation already | concerned in the | exists and is considered
today. individual case. important, as long as
Rome III does not apply
in all Member States.
Enhance access to | Consolidation | Same effect on | This option would | This  option  would
court by | could be | consolidation as | further help to | further help to
consolidating achieved by | Option 1 but the | consolidate for | consolidate for those
different family | bringing all | limited number of | those who can agree | who can agree on a court
proceedings family spouses wishing to | on a court by | by making the possibility
proceedings and able to do so | making the | to choose a court jointly
in one of the | could agree in | possibility to choose | more visible. If no
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divorce fora | advance which of | a court jointly more | choice was made,
offered by the | the available fora | visible. If no choice | consolidation may be
Regulation. this shall be. The | was made, | achieved by bringing all
number of spouses | consolidation may | family proceedings in
who may be in such | be achieved by | the single divorce forum
a situation may be | bringing all family | offered by the
expected to  be | proceedings in one | Regulation.
limited. of the divorce fora
offered by the
Regulation; if the
spouses prefer
another forum, it
could be obtained
through transfer
decided by a judge
but this depends on
judicial discretion in
the two Member
States concerned.
Limit rush to court 0 Rush to court would | Rush to court would | Rush to court would be

be eliminated for
spouses who can
agree on a court
but  this  option
would not have any
positive impact for
those spouses who
did not or could not
choose a forum
jointly.

be eliminated for
those spouses who
can agree on a court.
It might be reduced
for those spouses
who cannot agree on
a court as they know
that the court seised
would have
exceptionally  the
powers to transfer
jurisdiction to a
more appropriate
forum.

eliminated for all
couples as only one court
at a time could be seised
by either spouse to hear
the divorce case.

Ensure sound The objective | The objective would | The objective would | This option would have
administration ~ of | 18 already | pe petter achieved | be achieved to a | mixed impacts. It would
justice part'lally as in Option 1 | similar extent | have a positive impact
af:hleved aS | because  different | (same as Option 2) | on the administration of
dlfferenF proceedings could | but  for  those | justice for spouses who
proceedings | be  combined in | spouses who cannot | can agree on a court and
can l?e either the chosen | agree the judge | combine their
combined in | court for spouses | could transfer | proceedings; it may have
one of the | who agree on a | jurisdiction to | negative impact on
divorce  fora | court or in one of | another Member | couples who  cannot
offered by the | the divorce fora | State where other | agree as no flexibility
Regulation. offered by  the | proceedings are | would be granted even to
Regulation for | pending. However, | the applicant to choose a
others. the transfer | court unilaterally.

possibility may

bring in an

important element

of uncertainty at

the beginning of the

proceedings and

trigger litigation on

the jurisdiction

question.
0

Costs savings

Would reduce costs
only for those

Would reduce costs
for spouses who can

Would fully eliminate
the extra costs relating to
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spouses who agree | agree on a court and | rush to court regardless
on a court. could in  some | of the existence of a
instances reduce | choice of court
them for those who | agreement.
cannot do so while
increasing costs in
other cases.

Political feasibility | In the light of | 1 the light of the | In the light of the | In the light of the
the ) requirement of | requirement of | requirement of
requirement | ypanimity and the | unanimity and the | unanimity and  the
of unanimity | hrobable  varying | probable  varying | probable varying views
and the | views regarding | views regarding | regarding jurisdiction in
prob?lble jurisdiction in | jurisdiction in | matrimonial matters,
varying matrimonial matrimonial including  choice  of
VIEWS matters, including | matters, including | court, this option does
regardlng | choice of court, this | choice of court and | not seem  politically
Jurls(.ihctlo.n I | option does not | transfer of | feasible. In addition, the
matrimonial | geem politically | jurisdiction, this | possible introduction of
matters,  the | feagible. option does not | a hierarchy of
basehge seem politically | jurisdiction grounds is
scenario feasible. very controversial
seems at this among stakeholders.
stage the best Finally, the broad access
pos'51ble to court was one of the
option. crucial elements of the

final agreement on the
existing Regulation.

At this time, Option 1 is the preferred policy given the fact that in line with currently available data, the
existing rules have proven to work to a large extent satisfactorily, and the drawbacks of the other
options make them currently not feasible or desirable. While Option 2 would strengthen party autonomy
and in particular meet the operational objective to introduce the possibility for spouses to choose a court
by agreement, this only concerns a limited number of spouses. In addition, the benefits brought by this
option would not outweigh the risks inherent in opening discussions on matrimonial matters at this
moment in time. Option 3 would reach that same objective and encounter the same risk; the possibility
for a court to transfer jurisdiction to another Member State, while having certain advantages in good
administration of justice, would entail legal uncertainty and may trigger litigation at the beginning of
the proceedings. It is questionable whether the problem of rush to court, which is limited to certain
Member States, would justify introducing these elements of uncertainty and risk of litigation for all
Member States. Option 4 would reach the same objective as Option 2; however, a hierarchy of
jurisdiction rules would reduce the broad access to court which currently exists. As long as Rome III
does not apply in all Member States, it is important that spouses continue to have a number of fora
available as the outcome of proceedings can be different, depending where proceedings are brought.
Therefore, it appears that at this stage, because of the limited data to underpin the identification of
workable solutions there is limited added value in proposing changes on these matters. Furthermore, in
the light of the requirement of unanimity any change to the current jurisdictional regime on matrimonial
matters seems highly difficult, taking into account the divergences between Member States' national
family laws and their respective views on how to deal with matters of jurisdiction. Options 2 through 4
therefore do not seem politically feasible at this stage. As the negotiations in the Council on the
matrimonial property regimes showed, there is currently no possibility to unanimously agree on a
proposal which concerns divorce of a marriage or any related aspects. Given the potential benefits of
improvements to the Regulation on this matter, the matter may be re-considered in the future on the
basis of further evidence gathered, at a time when the national laws of the Member States may have
evolved such that a consensus is more likely to be achieved.

23

www.parlament.gv.at



2. THE OPERATION OF THE REGULATION IN THE INTERNATIONAL LEGAL
ORDER

2.1. Problem definition
Risk of difficulties in finding a suitable court to settle divorce for EU citizens living in a third State

A specific study’’ analysing the situation of EU citizens who live in a third State but retain strong links
with a certain Member State and want to get divorced highlighted several problems: citizens either
cannot get access to a court at all, to a court in the EU or they cannot have their judgment (obtained in a
third country) recognised in the EU.

In situations where the spouses are not habitually resident in the territory of a Member State and do not
have a common EU nationality, the Regulation does not provide any basis of jurisdiction. International
jurisdiction is established on the basis of the national rules of the Member States (so-called "residual
jurisdiction"). In practical terms this means that in about half of the Member States the EU nationality
of a plaintiff spouse alone is sufficient to bring proceedings in his/her Member State of nationality. In
the other half, it is not possible for residents of third countries to bring proceedings in their Member
State of nationality alone, but only in conjunction with other connecting factors. In the end, 24 Member
States do provide residual jurisdiction for the case described above. In the remaining 4 Member States,
this may lead to situations where no court at all in the EU has jurisdiction to deal with an application for
divorce because of the different criteria being used to establish it; this forces spouses to file their
divorce proceedings in a third State if that State has jurisdiction under its own law.

Since a decision issued in a third State cannot be recognised in a Member State pursuant to the Brussels
ITa Regulation, but only pursuant to national rules or applicable international treaties, divorcing, spouses
could face problems to have their divorce recognised in their respective countries, and it can even
happen that their divorce will be recognised in the home Member State of one of the spouses but not in
the home Member State of the other. This difference in civil status has a negative impact on the freedom
of movement and the right to respect for a person's private and family life. A person wishing to remarry
in a Member State cannot do so if the divorce pronounced in a third State is not recognised under that
Member State's national law while at the same time that Member State did not provide a forum for the
divorce to be pronounced there. In other words, Union law regulates only the larger part of the
international jurisdiction of the Member States' courts, leaving a remaining small part to national law.

The national experts in the framework of the evaluation study and practitioners in the public
consultation both criticised the Regulation for its too complex and impractical solution in cases where
the defendant spouse is not habitually resident in a Member State and the spouses are not nationals of
the same Member State. Some guidance on this matter was given by the CJEU® but the situation is still
perceived as unsatisfactory.

In terms of costs, spouses need to seek advice of a specialised lawyer to investigate foreign law systems
or, as the case may involve investigation in several Member States, the costs can be multiplied. The
costs for specialised legal advice vary considerably across the EU. In the evaluation study, the
additional costs for international cases have been estimated to range from € 500 (in Hungary) to
€ 12,500 (in the UK) per case.””

Example: the German/Dutch couple living in a third State

A German/Dutch couple have lived for some years in a third State. As their relationship deteriorates,

> Nuyts et al. (2007): Review of the Member States’ Rules concerning the ‘Residual Jurisdiction’ of their courts in Civil and
Commercial Matters pursuant to the Brussels | and Il Regulations, study commissioned by the European Commission,
pp. 94-97.

*¥ CJEU 29 November 2007, Case C-68/07 — Kerstin Sundelind-Lopez v. Miguel Enrique Lopez Lizazo.

> Analytical Annexes to the Evaluation Study, p. 262, see supra note 31.
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the German wife would like to divorce, preferably before a German court. However, she cannot apply
for divorce in Germany or in any other Member State. None of the grounds of jurisdiction of the
Brussels Ila Regulation is applicable since the couple are not habitually resident in a Member State
and are not of common nationality. In such circumstances, the courts of the Member States may avail
themselves of their national rules of jurisdiction. Under national law, the German courts have
international jurisdiction if one of the spouses is German. However, while the Dutch husband could
bring divorce proceedings in Germany based on these rules, the German wife cannot apply for divorce
in Germany under the German rules of jurisdiction, since the Dutch husband may not be sued in
Germany under national law according to the Regulation. Nor can the wife apply for divorce in the
Netherlands, since Dutch law does not provide for jurisdiction in these circumstances. Consequently,
the German wife is unable to apply for divorce in any Member State. Even if the courts of the third
State of the couple's residence happen to have jurisdiction to deal with the matter, it may be difficult to
have a divorce pronounced in the third State recognised in Germany. It is also possible that the divorce
will be recognised in Germany but not in the Netherlands, with the effect that the spouses are
considered to be still married in the Netherlands while they are considered divorced in Germany.

Parallel litigation and risk of irreconcilable judgments when the same matter is pending before a court
in a Member State and a court in a third country

In some cases, proceedings between the same parties on the same subject matter are pending in parallel
(lis pendens) before the courts of an EU Member State and the courts of a non-EU country. The expert
group pointed out that in this situation, a court of a Member State does not have any discretion under
the Regulation, according to the current rules, to take into account the proceedings pending in a third
State. This can eventually lead to two irreconcilable judgments.

2.2. Scale of the problem

There is little indication about the scale of the problem. The number of potentially affected people can
be based on the numbers of EU citizens who live in third countries. There is no reliable single source of
data for this group, but rather disparate sources which cover the main destination countries®. It is
estimated that more than 20 million European citizens live permanently in a non-EU country. This
number has to be narrowed down to those persons who are married, and the rate of marriage
breakdown.

Within the EU®', every year around 10% of the total number of divorces relate to international couples.
One may assume that EU citizens living in third States would largely behave in the same way as those
within the EU.

2.3. Subsidiarity

The creation of a new rule on unified residual jurisdiction and/or forum necessitatis is based on
Article 81 para. 2 (¢) TFEU which establishes shared EU competence for common jurisdiction rules
which has already been exercised. Currently, for spouses living outside the EU, the Regulation only
contains a uniform jurisdiction rule if they have a common EU nationality. In all other cases,
jurisdiction for their divorce is left to the national law of their respective States. Member States have
diverse policies as regards this issue and cannot alone remedy the situation. As the problem affects
solely couples with two different EU nationalities and couples involving third-State nationals, the
solution goes beyond the powers of a single Member State. The need for EU action is therefore even
stronger for these couples than it is for spouses having the same EU nationality (and for whom the
Regulation already provides uniform jurisdiction).

&0 http://www.europarl.europa.cu/RegData/etudes/etudes/join/2013/474441/IPOL-AFCO_ET(2013)474441 EN.pdf.

' Eurostat, Statistics explained: ~Marriage and  divorce statistics,  http://ec.europa.eu/eurostat/statistics-
explained/index.php/Marriage_and divorce_statistics, data extracted in June 2015.
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The introduction of a discretionary rule dealing with parallel proceedings pending in a Member State
and in a third State (lis pendens) can be based on Article 81 para. 2 (¢) TFEU (common jurisdiction
rules) together with Article 81 (f) TFEU (elimination of obstacles to the proper functioning of civil
proceedings, if necessary by promoting the compatibility of the rules on civil procedure applicable in
the Member States). Some Member States already have such a rule in their national law and exercise it;
others have it but are uncertain whether they may decline jurisdiction attributed to them by the
Regulation in favour of a third State. Others do not have a rule on lis pendens vis-a-vis third States and
have no intention to create one. This leads to an unequal application of the jurisdiction rules of the
Regulation in the different Member States which can only be remedied by EU action.

2.4. Objectives
General objectives:

(a) to ensure equal access to justice in the Union for both spouses
(b) to enhance sound and efficient administration of justice

Specific objectives:

(a) to simplify the regulatory framework on international jurisdiction in divorce cases in the EU and
its Member States
(b) to introduce flexibility for courts to take into account proceedings pending in third States.

2.5. Description of Policy Options
Option 1:Baseline scenario

This policy option assumes that no legislative initiatives bringing about substantive changes would take
place at EU level. This does not exclude, however, a clarification of the Regulation's rules determining
in which cases and under which conditions Member States may apply their rules on residual
jurisdiction, accompanied by further explanations in a revised version of the Practice Guide on the
Regulation which was published, and which is updated as necessary, by the Commission.

Option 2: Creation of a uniform and autonomous rule on forum necessitatis for spouses not having a
common EU nationality and living in a third State combined with the deletion of the reference to
residual jurisdiction under national law, and introduction of a discretionary lis pendens rule vis-a-vis
third countries

This option would introduce a rule creating a forum necessitatis while deleting the current reference to
residual jurisdiction under national law. Where no court of a Member State has jurisdiction under the
Regulation, the courts of a Member State would be allowed, on an exceptional basis provided for in the
Regulation, to hear the case if proceedings cannot be brought in a third State with which the case is
closely connected (because divorce cannot be granted at all there) or would be practically impossible
(e.g. because of war), provided that the case has a sufficient connection with the Member State of the
court seised. This rule would ensure that each spouse of a couple not having the same EU nationality
and living in a third country has a forum to obtain a divorce, but it would only provide a forum within
the EU if the spouses cannot obtain a divorce in a third country. If the spouses could, e.g., obtain a
divorce in the third State of their common habitual residence, the forum necessitatis would not apply.

Furthermore, this option would entail the introduction of a possibility for the courts in a Member State
to take into account proceedings pending in third States by granting a discretionary stay of proceedings
if there is an action involving the same parties and the same subject matter (divorce, legal separation or
marriage annulment) pending in a non-Member State, provided that there is a reasonable prospect that
the resulting judgment will be recognised in the Member State(s) concerned.
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Option 3: Creation of a uniform and autonomous rule on residual jurisdiction for spouses not having a
common EU nationality and living in a third State, combined with the deletion of the reference to
residual jurisdiction under national law, and introduction of a discretionary lis pendens rule vis-a-vis
third countries

This option would introduce a uniform and exhaustive rule on residual jurisdiction for cases where the
spouses do not have a common EU nationality and live in a third State. This rule would replace the
national rules on residual jurisdiction existing in most Member States and close a gap for nationals of
those Member States who do not provide jurisdiction for such cases. It ensures access to a court in the
EU for spouses who live in a third State but retain links with a certain Member State of which they are
nationals or in which they have resided for a certain period, even if the spouses could find a forum in
a third State. The scope of this rule would correspond to the general rule of jurisdiction (Article 3) and
would apply to divorce, legal separation and marriage annulment. The rule of the Regulation which
currently protects citizens of EU Member States and persons habitually resident in a Member State from
some of the exorbitant jurisdiction grounds of national law which has given rise to confusion could be
deleted because the courts of the Member States would no longer be allowed to use those national rules
in international divorce cases.

Furthermore, this option would introduce a discretionary lis pendens rule vis-a-vis third countries like
Option 2.

Option 4: No harmonisation of residual jurisdiction, but deletion of Article 6 which protects a
defendant having EU nationality or domicile from being sued in another Member State under residual
jurisdiction rules of national law and introduction of a discretionary lis pendens rule vis-a-vis third
countries

This option would not add a rule on forum necessitatis or residual jurisdiction, and it would leave the
residual jurisdiction rules provided by the national law of the Member States intact. The only change
would be the deletion of the protective rule in Article 6 which limits the exercise of these national
jurisdiction rules and protects defendants having an EU nationality or domicile from being sued in
another Member State under the jurisdiction rules of national law (while they could still bring
proceedings themselves there). As in Options 2 and 3, a discretionary lis pendens rule vis-a-vis third
States would be added.

2.6. Analysis of impact of Policy Options
2.6.1. Option 1: Baseline scenario

For the impacts of this option see problem definition. There are no other legislative initiatives at global
or Union levels forthcoming on these issues. As the mobility of people in general is increasing, it may
be assumed that also the number of spouses living outside the EU but having a connection with a
Member State and wishing to file for divorce there will increase. Infringement proceedings are not an
appropriate tool with a view to improving the operation of the Regulation in the area discussed here as
there is currently no rule in this Regulation offering jurisdiction for spouses not having a common EU
nationality and living in a third State. As for the operation of the Articles allowing the use of national
jurisdiction rules and protecting the defendant and their interaction, infringement proceedings, which
need to be based on a perceived structural deficit in the implementation of the Regulation, would
promise little success as the provisions are admittedly unclear.

2.6.2. Option 2: Creation of a uniform and autonomous rule on forum necessitatis for spouses not
having a common EU nationality and living in a third State, combined with the deletion of the
reference to residual jurisdiction under national law, and introduction of a discretionary lis
pendens rule vis-a-vis third countries

Effectiveness to achieve objectives: The deletion of the reference to national residual jurisdiction
combined with the creation of a forum necessitatis rule would have a positive impact on ensuring access
to a court for spouses not having a common EU nationality who are living in a third country but have a
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sufficient connection to the EU by way of their previous common habitual residence or by way of the
nationality (or, in the case of the UK and Ireland, the ‘domicile’) of one of the spouses or in situations
where a risk of denial of access to justice would exist outside the EU. It would no longer allow the use
of national rules on residual jurisdiction but ensure that spouses not having a common EU nationality
living in a third State have access to a court at all, albeit perhaps in the third State, and only if that is not
the case, to an EU court in order to obtain a divorce, legal separation or the annulment of their marriage.

Moreover, the option would end the existing general inequality illustrated by the example and created
by the current text of the Regulation, namely that only one spouse has access to the courts of a Member
State under residual jurisdiction provided by national law while the other spouse doesn't. The risk that
the judgment rendered in the EU will not be recognised by the third State of which one or both of the
spouses are nationals or where the spouses were habitually resident if that State also has jurisdiction
under its own law is minimised because the forum necessitatis will by definition only apply if
proceedings could not be brought in that third State. This option does not solve the problem that a
divorce pronounced in a third State might be recognised in one EU Member State but not in the other if
the spouses are nationals of different EU Member States.

The objective of simplification would be reached at the jurisdiction level because the varying national
residual jurisdiction rules would be replaced by a single and uniform rule offering access to the EU
courts to all citizens under the same conditions and ensuring that no denial of justice occurs. As a
corollary of this harmonisation, the Regulation's current rule protecting nationals of EU Member States
and persons habitually resident in a Member State from the exorbitant bases of jurisdiction contained in
the national law of the Member States can be deleted. The court seised, however, would still need to
examine whether proceedings could be brought in a third State before being allowed to base its
jurisdiction on the forum necessitatis rule.

In cases where the divorce judgment pronounced in a third State is likely to be recognised in the
Member States concerned, the proposed rule on lis pendens vis-a-vis third States would enhance the
efficiency of justice by allowing the courts of a Member State having jurisdiction under the Regulation
to give priority to the proceedings brought earlier in that third State.

Fundamental rights: Access to justice would be improved for spouses with a sufficient connection to
the EU. If a divorce is obtained in a third State, though, the problem described above will persist,
namely that the divorcees' civil status may vary from one Member State to another, thereby hampering
their right to free movement and to respect for private and family life.

Costs savings: This option would not result in cost savings related to specialised legal advice as it
would be necessary to assess whether the spouses cannot bring their divorce proceedings in a third
State.

Stakeholders' views: The majority of respondents (78% i.e. 132 of 170 responses) believe that in the
cases outlined above, the Regulation should allow an EU court to exercise its jurisdiction. Among
practitioners, 80% think that the Regulation should offer a forum necessitatis instead of leaving
jurisdiction to the diverse rules of the Member States on residual jurisdiction. This resembles responses
from private individuals (78%) and from academics (67%). Moreover, the majority of those with
practical experience agree that the Regulation should ensure access to justice through a forum
necessitatis while no longer allowing the use of national rules on residual jurisdiction. A harmonisation
through deletion of the permission to use national jurisdiction rules combined with a forum necessitatis
was also the proposal favoured by the expert group which advised the Commission as the best way
forward. Of those Member States that responded, five (CZ, DE, NL, PL, PT) were in favour of creating
a forum necessitatis and two against (FR and BE who both denied the need for it because their national
law already provides for a forum necessitatis based on nationality).

Political feasibility: This option would be difficult to accept for some Member States given that there
are widely divided views on the need for unification and little evidence. In addition, given the varying
definition of marriage in the national laws of Member States and their resulting difficulty in applying
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the instrument to the divorce of other forms of marriage, e.g. same-sex marriages, work towards a
consensus on any jurisdiction rule in matrimonial matters is difficult at this time. See chapter 2.2.
concerning matrimonial matters.

2.6.3. Option 3: Creation of a uniform and autonomous rule on residual jurisdiction for spouses not
having a common EU nationality and living in a third State, combined with the deletion of the
reference to residual jurisdiction under national law, and introduction of a discretionary lis
pendens rule vis-a-vis third countries

Effectiveness to achieve objectives: The creation of an autonomous rule on residual jurisdiction would
have a strong positive impact on ensuring access to a suitable court in the EU for spouses not
having a common EU nationality who are living in a third country but have a close connection to the
EU by way of their previous common habitual residence or by way of the nationality (or, in the case of
the UK and Ireland, the ‘domicile’) of one of the spouses. It would ensure that they both have access to
an EU court in order to obtain a divorce of their marriage, even if the national jurisdiction rules of the
relevant Member State do not allow residents of third countries to bring proceedings in that Member
State. The option would end the existing general inequality illustrated by the example and created by the
current text of the Regulation, namely that only one spouse might have access to the courts of a Member
State under the residual jurisdiction rules of national law while the other spouse doesn't.

Like the previous option, this option would have a strong positive impact on simplifying the
regulatory framework on international jurisdiction for divorce for spouses not having a common EU
nationality who are living in a third country by establishing clear harmonised rules on residual
jurisdiction for all Member States. As a corollary of this harmonisation, the Regulation's current rule
protecting nationals of EU Member States and persons habitually resident in a Member State from the
exorbitant bases of jurisdiction contained in the national law of the Member States can be deleted. The
existence of a uniform jurisdiction rule makes the forum even more predictable than under the previous
option only providing a forum necessitatis, and the article protecting respondents from being sued "by
surprise" in a forum with which they have only weak or no connections is thus no longer necessary.
These measures would decrease the amount of investigation or possible confusion caused by consulting
the law of each Member State. This option does increase the risk, however, that parties who thus have
access to a court in the EU obtain a judgment which may not be recognised by the third State of which
one or both of the spouses are nationals or where the spouses were habitually resident if that State also
has jurisdiction under its own law. This option also does not solve the problem that a divorce
pronounced in a third State might be recognised in one EU Member State but not in the other.

In cases where the divorce judgment pronounced in a third State is likely to be recognised in the
Member States concerned, the proposed rule on lis pendens vis-a-vis third States would enhance the
efficiency of justice by allowing the courts of a Member State having jurisdiction under the Regulation
to give priority to the proceedings brought earlier in that third State.

Fundamental rights: Access to justice would be improved for spouses not having a common EU
nationality with a close connection to the EU. It would be ensured that they can obtain a divorce within
the EU which is then automatically recognised by operation of law in all other EU Member States.
There is a risk, however, that the judgment rendered in the EU will not be recognised by the third State
of which one or both of the spouses are nationals or where the spouses were habitually resident if that
State claims jurisdiction under its own law.

Costs savings: For all spouses living abroad but retaining a sufficient connection with the EU this
option would decrease the amount of investigation into the law of each Member State and thereby it
would reduce costs estimated to range from € 500 to € 12,500 per case.

Stakeholders' views: A significant majority (77%) of respondents maintain that it would be useful to
address the lack of a uniform rule on residual jurisdiction for all cases. In particular, stakeholders with
practical experience of the Regulation answered positively to this question. Of those Member States that
responded, three (NL, PL, PT) were in favour of creating a uniform rule on residual jurisdiction if no
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court in a Member State has jurisdiction under the Regulation and three against: FR and BE both denied
the need for it because their national law already provides for residual jurisdiction based on nationality,
CZ gave no reasons, and DE stated that a redraft of Articles 6 and 7 would be sufficient and could leave
the national rules on residual jurisdiction intact. The UK also expressed hesitations.

Political feasibility: This option would be difficult to accept for some Member States given that there
are widely divided views on the need for unification and little evidence of the scale of the problem. In
addition, given the varying definition of marriage in the national laws of Member States and the
diverging views of Member States in how to deal with matters of jurisdiction as a result thereof it seems
difficult to work towards a unanimous agreement on any jurisdiction rule in matrimonial matters at this
time. See chapter 2.2. concerning matrimonial matters.

2.6.4. Option 4: No harmonisation of residual jurisdiction but deletion of Article 6 which protects a
defendant having an EU nationality or domicile from being sued in another Member State
under residual jurisdiction rules of national law and introduction of a discretionary lis
pendens rule vis-a-vis third countries

Effectiveness to achieve objectives: The deletion of Article 6 which protects a defendant having EU
nationality or domicile from being sued in another Member State under residual jurisdiction rules of
national law would have a positive impact on ensuring equal access to a court in the EU for spouses
not having a common EU nationality who are living in a third country but have a sufficient connection
to the EU by way of their previous common habitual residence or by way of the nationality (or, in the
case of the UK and Ireland, the ‘domicile’) of one of the spouses. In the example given above, this
option would allow not only the Dutch husband but also the German wife to bring divorce proceedings
in Germany.

This option would leave the national rules on residual jurisdiction intact and open them to both spouses
by removing the protective limitation. The option would not solve the problem, however, that currently
only half of the Member States have rules on residual jurisdiction which offers their nationals living in a
third State a forum without any further conditions. So while access to justice would be equal for both
spouses of a couple, there would still be couples having, and others not having access to a residual
forum in the EU.

The regulatory framework would be simplified by this deletion because the relationship between that
protective article and the article allowing the use of national jurisdiction rules was interpreted in
different ways, thus giving rise to confusion and therefore delays. Legal clarification was requested by
many.

However, this option would not deal with the current situation that some spouses who are nationals of
different EU Member States are forced to file for divorce in a third State because there is no
jurisdiction in any EU Member State under the Regulation and under national law. Moreover, like the
other options, it would not solve the problem that a divorce pronounced in a third State might be
recognised in one EU Member State but not in the other.

In cases where there is jurisdiction in the EU under the Regulation and a divorce judgment pronounced
in a third State is likely to be recognised in the Member States concerned, however, the proposed rule
on lis pendens vis-a-vis third States would enhance the efficiency of justice by allowing the courts of a
Member State having jurisdiction under the Regulation to give priority to the proceedings brought
earlier in that third State.

Fundamental rights: The protection of the fundamental right of access to justice would be somewhat
improved for citizens with a close connection to the EU (through nationality/’domicile’ or previous
habitual residence). It would be ensured that they can both obtain a divorce within the EU (albeit
perhaps not in their own Member State of nationality) which is then automatically recognised by
operation of law in all other EU Member States. Inequality between the spouses in one single couple in
this respect would be eliminated. However, there would still remain unequal access to court in the EU
for spouses in general. In addition, spouses in particular in couples formed of EU nationals from two
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different Member States would in the future be exposed to being sued in a "surprise jurisdiction"
provided by the national law of the Member State of the other spouse.

Costs savings: For the applicant spouse living outside the EU but retaining a strong connection with
the EU, this option would decrease the amount of investigation into the law of each Member State in
order to find jurisdiction and thereby it would reduce costs estimated to range from € 500 to € 12,500
per case. For the defendant spouse, however, who has to face proceedings in a "surprise" jurisdiction
provided for by the national law of a Member State, additional costs for specialised legal advice are
likely to arise.

Stakeholders' views: During the public consultation, this option of deleting the protective article was
not proposed by anyone. Only one Member State (DE) mentioned — without providing further details —
that a mere redraft of the Articles allowing the use of Member States' rules on residual jurisdiction and
protecting defendants with EU nationality or residence/domicile®® could solve the problems while
leaving the rules on residual jurisdiction of the Member States in their national law intact.

Political feasibility: This option is likely to be difficult to accept for some Member States given that
there are widely divided views on the need for unification and little evidence on the scale of the
problem. Moreover, as the so-called exorbitant grounds of jurisdiction of a single State under its
national law are often considered politically undesirable by other States, there will be little incentive for
them to agree to the abolition of a rule protecting their own nationals against the exorbitant jurisdiction
rules of other States. In addition, given the varying definition of marriage in the national laws of
Member States and diverging views of Member States in how to deal with matters of jurisdiction as a
result thereof it seems difficult to work towards a unanimous agreement on any jurisdiction rule in
matrimonial matters at this time. See chapter 2.2. concerning matrimonial matters.

2.7 Comparing the Options and preferred Policy Option

Objectives/Impacts

Option 1

Baseline
scenario

Option 2

Creation of a
uniform and
autonomous rule on
forum necessitatis
for  spouses not
having a common
EU nationality and
living in a third
State, combined
with the deletion of
the reference to
residual jurisdiction
under national law,
and introduction of
a discretionary lis
pendens rule vis-a-
vis third countries

Option 3

Creation of a
uniform and
autonomous rule on
residual jurisdiction
for spouses not
having a common
EU nationality and
living in a third
State, combined with
the deletion of the
reference to residual
jurisdiction  under
national law, and
introduction of a
discretionary lis
pendens rule vis-a-
vis third countries

Option 4

No harmonisation
of residual
jurisdiction but
deletion of Article
6 which protects a
defendant having
an EU nationality
or domicile from
being sued in
another Member
State under
residual

jurisdiction rules
of national law and
introduction of a
discretionary lis
pendens rule vis-a-
vis third countries

Ensure equal access to
court for both spouses

As
Member

three

States do not

provide
forum
their
nationals
living

a
for

This option would
have a  positive
impact on ensuring
access to a court for
spouses not having a
common EU
nationality who are
living in a third

This option would
ensure equal access
to a court in the EU
for  spouses  not
having a common EU
nationality who are
living in a third
country but have a

This option would
enhance equal
access (and thereby
improve the status
quo) to a court in the
EU for spouses not
having a common
EU nationality who

62 Articles 6 and 7.
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abroad, there
will still be
couples who
would not
have access

country but have a
sufficient connection
to the EU, but only if
they cannot bring
their proceedings in

close connection to
the EU.

are living in a third
country but have a
close connection to
the EU. Both
spouses of a couple

to an EU | the third State (i.e., would have the
court (which | because divorce is same forum
would legally  impossible available, but still
depend on | there or because of there would be
the war). couples who would
div?rging On the other hand, not have access.to
national . . an EU court (which
this option would
rules). would depend on
ensure equal access the diverging
to a court in the EU to .
spouses of all EU national rules).
nationalities
throughout the EU,
provided that the
"necessity" for this
forum is given...
Enhance the sound | 0 The lis pendens rule | Same  impact as | Same impact as
administration of would help avoiding | Option 2 Option 2.
justice parallel proceedings
on the same matter
and thereby allow for
a better coordination
of pending
proceedings.
Simplify the | A redraft of | This option would | This option would | This option would
regulatory framework | the two | have a  positive | have a strong | have some positive
on international | Articles impact as it provides | positive impact as it | impact: Compared
jurisdiction in divorce | allowing the | for a uniform rule | provides for a | to the status quo it
cases use of | throughout the EU. In | uniform residual | would only delete
national order to use the forum | jurisdiction rule | the
residual necessitatis, however, | throughout the EU. Article protecting
jurisdiction the court needs to EU defendants from
and examine first whether being sued in a
protecting it is impossible to "surprise
EU bring proceedings in jurisdiction"  under
defendants a third State. national law but not
from  being simplify the
sued in a identification of the
"surprise national jurisdiction
jurisdiction" rules.
under
national law
could clarify
their
relationship,
thereby
simplifying
and
enhancing
their
application.
Protect  fundamental | 0 This option would | This option would | This option would
rights have a  positive | have a strong positive | have a  positive
impact since it would | impact on | impact on
enhance access to | fundamental rights, | fundamental rights,
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court in a situation | since it would ensure | since it  would
where there is a risk | access to court. There | enhance equal
of denial of justice. | is a risk, however, | access to court. Both
On the other hand, it | that the judgment | spouses of a couple
would reduce access | rendered in the EU | would have the
to court under | will not be recognised | same forum
national law in those | by the third State of | available, but still
Member States where | which one or both of | there  would be
nationality currently | the  spouses  are | couples who would
is a ground for | nationals or where the | not have access to

jurisdiction in third- | spouses were | an EU court.
State related cases. | habitually resident if | Moreover,
Addressing only | that State claims | addressing only

jurisdictional matters, | jurisdiction under its | jurisdictional
it would not address | own law. Addressing | matters, this option
the current negative | only jurisdictional | would not address

impact on the | matters, this option | the current negative
freedom of movement | would not address the | impact on  the
and the right to | current negative | freedom of
respect for private | impact on the | movement and the

and family life which | freedom of movement | right to respect for
is created by unequal | and the right to | private and family
recognition of third | respect for private and | life which is created

State divorces | family life which is | by unequal
throughout the Union. | created by unequal | recognition of third
recognition of third | State divorces
State divorces | throughout the

throughout the Union. | Union.

Costs savings 0 No cost savings | For all spouses living | Mainly  for  the
related to specialised | outside the EU and | applicant spouse but
legal advice as it | retaining strong links | not for the defendant
would be necessary to | with an EU Member | who may be sued in

assess whether the | State. a "surprise
spouses cannot bring jurisdiction".

their divorce

proceedings in a third

State.

Political feasibility In the light of | Difficult to accept for | Difficult to accept for | Unlikely to  be
the some Member States | some Member States | acceptable to
requirement | because of because of Member States
Of UMM |, idely  divided [o  widely  divided E,Tg;f; S?;?;r
probable views on t'he n@ed views on the need exorbitant grounds
varying for . unlﬁcatlon fpr umﬁcatlon and of jurisdiction are
views and little evidence little evidence generally perceived
regarding ° dlffer'n?g ° dlffer'n?g as undesirable, and a
jurisdiction deﬁn'mons. of deﬁn'ltlons. of need to protect the
in marriage in the marriage in the own citizens from
matrimonial national laws  of national laws of | ¢ qe foreign rules is
matters,  the Member  States Member  States retained.
baseline and diverging and diverging
scenario views of Member views of Member
seems at this States in how to States in how to
stage the best deal with matters deal with matters
possible of jurisdiction as of jurisdiction as a
option. a result thereof result thereof

The preferred option is Option 1. Options 2, 3 and 4 would be difficult to accept for some Member
States given that there are widely divided views on the need for unification and little evidence on the
scale of the problem. Moreover, as the so-called exorbitant grounds of jurisdiction of a single State
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under its national law may be considered politically undesirable by other States, there may be little
incentive for them to agree to Option 4 proposing the abolition of a rule protecting their own nationals
against the exorbitant jurisdiction rules of other States. In addition, given the varying definition of
marriage in the national laws of Member States and diverging views of Member States in how to deal
with matters of jurisdiction as a result thereof, it seems unlikely that a unanimous agreement on these
matters could be achieved at this time. Given the potential benefits of improvements to the Regulation
on this matter, the matter may be re-considered in the future on the basis of further evidence gathered, at
a time when the national laws of the Member States may have evolved such that a consensus is more
likely to be achieved. See chapter 2.2. concerning matrimonial matters.

III. PARENTAL RESPONSIBILITY

The Regulation establishes harmonised jurisdiction rules for all disputes concerning parental
responsibility (e.g. custody, access and child protection measures). The resulting judgments are
automatically recognised in all Member States and can be enforced there under certain conditions.
Moreover, the Regulation — in conjunction with the 1980 Hague Convention - sets up a procedure for
returning children who have been moved wrongfully to another Member State by a parent. It also
contains rules for the cross-border placement of children in other Member States and provides for the
establishment of a Central Authority in every Member State. They shall cooperate with each other in the
application of the Regulation and support parents and courts in cross-border parental responsibility
cases. According to the opinion of the national experts collected in the evaluation study and the
feedback received in the public consultation® as well as in the discussion with the Member States'
representatives the jurisdiction rules mostly work well by providing an efficient and clear system for
identifying the responsible court to hear a case. Problems have been however reported in four areas:
parental child abduction, cross-border placement of children, recognition and enforcement of judgments
and cooperation between (central and other) national authorities. Linking these problems are common
threads: the excessive and undue delays arising from the way the existing procedures are formulated or
applied; the negative impact that these delays can have on the fundamental rights of the child; the
corrosive effect that these deficiencies have on the mutual trust on which the smooth operation of the
Regulation depends. Problems related in particular to child return in cases of parental abduction are
reflected in the cases brought before the Court of Justice.

In relation to the important subject of mediation, the existing Regulation already encourages its use.®* In
general terms, this encouragement should be further embedded in relation to several of the parental
responsibility matters discussed below.

Parental responsibility matters are perceived by Member States as highly important given their link to
the rights of the child, and enjoy their support in terms of possible changes which would enhance the
overall efficiency of the proceedings. Therefore, it seems politically feasible to address these matters in
the revision.

3. THE RETURN PROCEDURE IN CASES OF PARENTAL CHILD ABDUCTION

3.1. Problem definition

If an international couple splits up, the temptation for one of the spouses to return to his or her home
country with the child(ren) can be high. If both parents — as is normally the case — have joint custody for
the child, such unilateral removal of the child violates the rights of custody of the left-behind parent
(parental child abduction) and puts the best interests of the child at risk. The 1980 Hague Convention,

53 The qualitative analysis of the replies to the question concerning helpfulness of the Regulation with respect to cross-border
custody and access rights highlights the efficiency of the jurisdiction system of the Regulation.

% See Article 55. The 1980 Hague Convention and the 1996 Hague Convention on which the Regulation builds, also
encourage the use of mediation, in particular in child abduction cases.
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which is in force in all Member States, discourages unilateral removals of children across borders by
establishing a mechanism for the prompt return of the child to the State where the child was habitually
resident before the abduction.®® The aim is a mere factual return; the 1980 Hague Convention does not
establish jurisdiction rules nor deal with the proceedings for the attribution of custody after separation
or divorce of the parents. The Convention is based on the assumption, though, that the courts of the
State where the child was habitually resident before the abduction are best placed to resolve the custody
dispute.

The Regulation builds on this and goes further. It harmonises jurisdiction for custody disputes
throughout the Union (as a rule in the State of habitual residence of the child) and complements the
return mechanism of the 1980 Hague Convention by some procedural safeguards and an additional
procedure if the child is not returned to the State of habitual residence under the 1980 Hague
Convention. To obtain the return of a child abducted from one Member State to another, the 1980
Hague Convention continues to apply in accordance with the terms of the Regulation. These return
proceedings under the Convention take place in the State to which the child was abducted. If return is
ordered and the child returns, the Convention's aim is achieved and the custody case, if the parents so
wish, can be heard by the courts of the State of the child's habitual residence.

If return is refused by the State of refuge, an additional procedure comes into play which will be
described below under "Functioning of the overriding mechanism".

Problems relating to the timing
Parental child abduction causes harmful effects for children and great distress for their parents.

The objective of the Regulation, which supplements in this regard the objectives and provisions of the
1980 Hague Convention, is therefore to deter abductions and in any case to secure the prompt return of
children wrongfully removed to or retained in another Member State. The prompt return of the child is
crucial for three reasons. First, it is a reasonable assumption that it is generally better for the child if any
disruption caused by abduction is rescinded as quickly as possible. A swift return means that the child
can be returned to their normal routine and, if appropriate, maintain contact with the left-behind parent.
Secondly, the longer the child is away from his or her State of habitual residence, the more likely they
are to become settled in their new environment. This may mean that, even if initially it would have been
in the best interest of the child to return to their State of habitual residence, by the time the return
application is decided by a court this is no longer the case. Thirdly, as one of the aims of the Regulation
is to deter abductions, knowing that abduction will be countered by an immediate return is more likely
to deter potential abductors than proceedings that can take months to resolve®®. Timing is thus key to the
successful operation of the child return procedure®’. The Regulation therefore provides that "the court
shall, except where exceptional circumstances make this impossible, issue its judgment no later than six
weeks after the application is lodged". On average, however, only 26% of applications between Member
States were resolved within six weeks®. In the same vein, the majority (61%) of the respondents to the

% The Commission is currently evaluating the performance of the operation and use of the second generation Schengen
Information System (SIS II) (set up in SIS II Decision and SIS II Regulation), supra note 5. A specific section of the
evaluation report will be dedicated to the use and limitations of SIS in case of parental child abduction. The SIS II Decision
only allows the creation of an alert on an abducted child when the child is actually missing and its protection and/or
whereabouts have to be ascertained. However, in many cases of parental abduction the whereabouts of the abducted child are
known or the child is staying with a person holding parental responsibility and does not need to be placed under protection.

5 N. Lowe, V. Stephens, The timing of 1980 Hague Abduction Convention applications, p. 3.

57 The need for speedy proceedings in child abduction cases also prompted the Court of Justice of the European Union to
introduce, in March 2008, a fast-track procedure for preliminary rulings interpreting Union law in these cases. The Court
made use of this procedure in nine cases so far, eight of which concerned child abduction, and issued its judgment within 60
about days in each case.

6% Statistical analysis of applications made in 2008 under the Hague Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction — Part II — Regional Report, Prel. Doc. No 8 B — update of November 2011 for the
attention of the Special Commission of June 2011, available at https://assets.hcch.net/upload/wop/abduct2011pd08be.pdf.
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public consultation, including those who have practical experience with the Regulation and the Member

States, identified timing as an issue by stating that the Regulation has not ensured the immediate return
of the child.

Inefficiency of the return proceedings can be attributed to several aspects. Notwithstanding the benefits
of having an express and short deadline, the current six-week time limit to issue a return order, whilst
useful in setting a benchmark for what a "prompt return" should be, proved inadequate in practice since
there are doubts among judges and practitioners whether the six weeks apply per instance, include
appeals or even the enforcement of a return decision. In discussions with Member States' representatives
and judges it became clear that in some Member States, the existing six-week time limit is considered as
a mere political appeal to act quickly rather than a realistic time limit and has little impact on the
handling of an individual case. In Member States which apply the six-week time limit to the first
instance only (England and Wales) or to every court instance separately, however (e.g., Germany, the
Netherlands), the first instance courts generally respect the time limit while appellate courts often take
longer.

Another problem of the rule which was raised in particular by judges is that it sets no time limit for the
processing of an application by the receiving Central Authority. As a result, some cases take very long
to be brought before the court, which can have a negative impact on the outcome of the return
proceedings.

The evidence of the evaluation study and the analysis of the complaints received by the Commission®
suggest that these delays are mainly based on certain inefficiencies in national procedures which hinder
the respect of the time limit. Problems in meeting the deadline have been attributed in particular to the
lack in national law of a limitation of the number of appeals that can be brought against a return order,
combined with the fact that proceedings before higher courts usually take longer. In some Member
States there are two levels of appeals (FR, AT, PL, SK) and often the appellate court only quashes the
decision of the lower instance and refers the case back to it. The new decision by the lower instance
court can then again be appealed. Statistics show’” that in extreme cases it can take up to 324 days to
conclude an application which was appealed; the average being 154 days (see Annex 7 on the number
of appeals in return proceedings).

The second issue relates to the analysis conducted with respect to the time limit for filing an appeal
which ranges from 5 days to three months’' and which may have a suspensive effect on the
enforceability of the return decision. This means that even in the absence of an actual appeal, the order
is not enforceable until the time for filing an appeal has expired. In some States (AT, CZ, LT, EL, FR)
the court has discretion to declare the return order (provisionally) enforceable before that moment,
while such appeal can still be filed. If nothing else is ordered later to the contrary, this effect will subsist
if an appeal is indeed filed. In other systems, it is not possible to declare the order (provisionally)
enforceable where no appeal has been filed and the time for doing so has not yet expired, but if an
appeal is then actually filed (possible only within a very short period of two weeks), the court of first
instance or the Court of Appeal (DE) can at this stage declare the order enforceable in spite of the
pending appeal.

In addition, the European Judicial Network in civil and commercial matters came to the conclusion that
an inefficient handling of cases is caused by lack of specialisation and concentration of the courts
dealing with return applications in several Member States’>. These cross-border abduction cases are

% The complaints from citizens were received directly by the Commission (letters, formal complaints) or channelled through
the European Parliament (petitions, parliamentary questions). Around half of the 60 cases per year relate to parental child
abduction.

70 Supra note 68.

! Infra note 100.

& Cyprus, Estonia, Greece, Italy, Poland, Portugal, Slovenia and Spain do not have concentration of jurisdiction. See the
Best Practice Guide drawn up by the Article 11 Working Group within the EJN; https:/e-
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complex and sensitive but arise only infrequently for the individual judge when handled in individual
local family courts. As a result judges are less familiar with the procedures and provisions involved and
have less opportunity to engage in a routine way other EU jurisdictions in a manner favourable to the
building of mutual trust. This calls for limiting the number of courts competent to deal with abduction
cases as is the case already in several Member States.””

Return of the child under the 1980 Hague Convention may be refused if the return would be likely to
cause a grave risk of physical or psychological harm for the child. Under the Regulation, this ground for
refusal may not be used by judges hearing return applications under the 1980 Hague Convention "if it is
established that adequate arrangements have been made to secure the protection of the child after his or
her return". Further delays occurred in situations where it could not be established quickly whether
‘adequate arrangements’ were put in place in the Member State of origin so to decide on the return of
the child. The lack of precision of this provision appears to allow still too much leeway to refuse the
return of a child. It is not clear where the burden of proof lies with respect to establishing that ‘adequate
arrangements’ are in place. It is not clear whether the left-behind parent must demonstrate that adequate
arrangements are in place in the Member State of origin or whether it is to be assumed that adequate
arrangements to protect the child have been made unless the alleged abductor shows otherwise. It is not
clear either whether the judge hearing the return case under the 1980 Hague Convention is obliged to
take the initiative and get in touch with the court of the State of habitual residence of the child with
regard to these arrangements. In this context, there is also a gap as the Regulation does not provide itself
a jurisdictional basis for any protective measures to be ordered by the court of refuge if considered
necessary to allow return, and even if such measures are taken under national law they do not benefit
from cross-border recognition and enforcement under the Regulation and can thus not protect the child
during and after the return until the State of habitual residence takes its own measures.

The problems described relate to the application and implementation of the 1980 Hague Convention
which the Brussels Ila Regulation set out to clarify in 2005. At a global level, as described under 1.1.,
the Hague Conference had to conclude in 2012 that there is currently no support for a protocol
clarifying the 1980 Hague Convention and that the necessary clarifications would therefore have to be
brought about by soft law and regional initiatives such as the Brussels Ila Regulation.

Functioning of the "overriding mechanism"™

The so-called “overriding mechanism” constitutes an addition to what has been provided for in the 1980
Hague Convention and is thought to have a stronger deterrent effect on the potential abducting parent. It
lays down the procedure to be followed after a non-return order was issued in the State of refuge on the
basis of Article 13 of the 1980 Hague Convention (no exercise of custody rights by the left-behind
parent, consent, objection of the mature child, grave risk of harm likely to be caused by the return). This
decision shall be sent to the courts of the State of the (former) habitual residence of the child which
shall invite the parents to file applications with regard to custody. Thus, even though the child does not
return, the State best placed until now to make a sound decision on custody is given one last chance to
do this even though the child is currently not present in that Member State. If a decision given in those
custody proceedings orders the return of the child to the Member State of the former habitual residence,

justice.europa.eu/content_parental child abduction-309-en.do?clang=en, several Good Practice Guides of the Hague
Conference on Private International Law and recommendations of Special Commissions on the practical operation of the
1980 Hague Convention have regularly reiterated the desirability for States to introduce concentration of jurisdiction for
return applications under the 1980 Hague Convention.

& Austria, Belgium, Bulgaria, the Czech Republic, Finland, France, Germany, Hungary, Ireland, Latvia, Lithuania, the
Netherlands, Romania, the Slovak Republic, Sweden and the United Kingdom (England & Wales, Northern Ireland) have
concentrated jurisdiction for return cases under the 1980 Hague Convention in one or more specialised courts. In
Luxembourg and Malta, there is no formal concentration but there are only two family courts (Malta) or two Juvenile Courts
(Luxembourg), respectively, for the whole country.

™ Article 11 (6)-(8) of the Regulation.
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this order "overrides" the non-return decision made earlier and is directly enforceable in all Member
States if accompanied by a certificate provided for in the Regulation.

Although the Court of Justice has already clarified certain aspects of this procedure,”” national courts
have faced difficulties in understanding the connections between the different types of procedures
(custody procedures and return procedures). As reported by the national experts in the evaluation study,
it may be the case that parents are involved at the same time in custody proceedings pending before the
court of origin, in return proceedings before the court of refuge and yet there might be protective,
provisional measures ordered by the former or the latter court. In this respect, the Austrian Supreme
Court argued that the enforcement of a return order before a judgment on custody is final could
endanger the best interests of the child. If the final judgment on custody differs from the earlier return
order on the question whether or not the child should be returned, the child will have to move twice in
order to comply with the contradictory decisions.”®

The practical application of the “overriding mechanism” has proven difficult because the custody
proceedings do not take place in the Member State where the child is present and because the abducting
parent is often not cooperative. In particular, it is often difficult to hear the child.”” In addition, Central
Authorities whose principal role is to support parents in all kinds of proceedings are not involved in
such custody proceedings although they could potentially assist in ensuring the proper application of
these provisions.

In addition, a practical problem relates to the transmission of documents to the court of origin in case of
a non-return order concerning an abducted child. Some concerns have been raised by judges and Central
Authorities in the public consultation and annual meetings because the Regulation lacks a translation
regime relating to these provisions, which gives rise to additional correspondence and delays.

Finally, the lack of clarity of the child return provisions or inefficient measures generate extra costs for
the parents, Central Authorities and judges involved in the proceedings. International child abduction
cases require an intense work load and a high level of commitment by legal professionals supporting
parents to meet the deadline imposed by the Regulation. The same obligation rests with the Central
Authorities and judges.

For the parents involved it is mainly additional legal advice and work of their lawyers which causes the
costs. Depending on the problem encountered or procedural step which has to be taken, every additional
10 working hours of a lawyer may generate extras cost of € 1,000 — 4,000 (depending on an hourly rate
which varies between the Member States; usually between € 100 and 400).

In the same vein, unnecessary costs are generated for the national authorities through a higher work load
for judges and staft of the Central Authorities. This means that the human resources cannot adequately
deal with their usual responsibility and more staff is needed to handle the cases. The estimates in this
field are difficult as the remuneration and workload of public administration staff is not available. It is
known, at least, that Central Authority staff throughout the Union varies in composition — in some
Member States all cases are handled by staff which are qualified as judges or lawyers (attorneys), in
others staff members may hold other university degrees, and yet in others the caseworkers are paralegals
or other professionals which have undergone education at a college of applied sciences. Accordingly,

7 See in particular CJEU 11 July 2008, Case C-195/08 PPU — Inga Rinau; 1 July 2010, Case C-211/10 PPU — Doris Povse v
Mauro Alpago and 22 December 2010, Case C-491/10 PPU, Joseba Andoni Aguirre Zarraga v. Simone Pelz.

0 CJEU 1 July 2010, Case C-211/10 PPU — Povse. The CJEU held that “the importance of delivering a court judgment on
the final custody of the child that is fair and soundly based, the need to deter child abduction, and the child’s right to
maintain on a regular basis a personal relationship and direct contact with both parents, take precedence over any
disadvantages which such moving might entail”. Moreover, the return may even be necessary to facilitate an eventual
decision on the custody of the child.

77 An example on the hearing of the child is provided by the case Aguirre Zarraga, CJEU 22 December 2010, Case C-491/10
PPU, paras 63-68. The Court stressed that a child must be given a genuine and effective opportunity to make his/her views
known. If necessary, the Evidence Regulation should be used which provides the opportunity to use technologies facilitating
a hearing without the child having to be physically present before the court (e.g. video conferencing).
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remuneration in the public service varies widely, making it impossible to quantify the costs of
additional working hours.

3.2. Scale of the problem

It is estimated that annually there are up to 1,800 cases of parental child abduction within the EU. The
number of cases in which the overriding mechanism has been applied is relatively small, not exceeding
20 cases per year.

3.3. Subsidiarity

Shared competence of the Union for most of the measures discussed here is based on Article 81 para. 2
(f) TFEU which establishes EU competence for the elimination of obstacles to the proper functioning of
civil proceedings, if necessary by promoting the compatibility of the rules on civil procedure applicable
in the Member States. The clarification of the time limit, the concentration of jurisdiction within a
Member State, the limitation of the number of appeals, the rule on provisional enforceability of return
orders and the obligation to hear the child all establish uniform rules on certain aspects of civil
procedure in the context of return proceedings under the 1980 Hague Convention. The same method
was already used in 2003 when an article”™ was included into the Regulation which establishes certain
common procedural rules for courts of Member States when dealing with return proceedings under the
1980 Hague Convention. The shared EU competence for creating an autonomous jurisdiction rule for
provisional and protective measures taken in the State of refuge flows from Article 81 para. 2 (c) TFEU
which establishes shared EU competence for common jurisdiction rules. A revocation of the current
system by concentrating jurisdiction in the State of origin could be based on Article 81 para.?2 (c),
ensuring the compatibility of the rules applicable in the Member States concerning jurisdiction.

The return mechanism applies solely to cross-border child abduction cases. To work properly it is
heavily dependent on both efficient decision making in all Member States involved and efficient
cooperation between the courts and authorities of the respective Member States. Existing Union law has
shortcomings in this respect. Improvements undertaken in one Member State have proven not to have
an impact on the return procedure as a whole since smooth operation of the system presupposes
efficiency, close cooperation and mutual trust between both Member States involved in a case. If
cooperation in return cases between States A and B works like a one-way street because State A always
returns abducted children quickly to State B while State B always takes very much time and, due to the
time elapsed, sometimes does not return children at all to State A, this undermines mutual trust and
develops negative spill-over effects. EU action is therefore required to address these obstacles in all
Member States and ensure that there are no disparities which negatively impact on the overall efficiency
of the procedure. While the changes require some, limited, further harmonisation of Member States'
procedural law”’, this is limited to the minimum necessary to ensure the objective of smooth and swift
functioning of the system.

3.4. Objectives
General objectives:

(a) to deter abductions, protect the parent-child relationship and thereby safeguard the best interests
of the child

Specific objectives:

(a) to ensure swift and safe return of the child to his or her State of habitual residence and thereby
simplify the child return procedure

78 A t:
Article 11.
7 The existing Regulation already establishes some harmonisation of Member States' procedural laws.
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3.5. Description of Policy Options
Option 1: Baseline scenario

This option does not involve any legislative intervention. The application of "soft law measures" as
already developed by the Commission in cooperation with the Member States would continue. Such
measures include a Practice Guide®™ elaborated by the European Judicial Network in Civil and
Commercial Matters concerning handling of return requests and a Practice Guide drawn up by the
Commission,®' and the organisation of annual meetings of the Central Authorities of all Member States,
enabling them to have an exchange of views on general matters relating to the application of the
Regulation and bilateral meetings to discuss difficult individual cases.

Option 2: Codification of the current interpretation based on available guidelines and the CJEU case
law

This option would only clarify the current understanding of the relevant article and its operation
following the interpretation given in some of the available guidelines and the CJEU case law referred to
in the problem description.

It would stipulate that the six-week time limit applies to the whole procedure for obtaining an
enforceable return decision; including the first instance court proceedings and possible appeal
proceedings.®

In specific cases where the court of origin takes the final decision on the return and overrides the
decision of the court of refuge the specific role of Central Authorities would be explicitly mentioned.

The court of refuge, where it decides not to return the child, should be obliged to specify in its decision
the grounds for refusal and thereby make it clearer whether the overriding mechanism is to be applied.

Option 3: Introduction of measures increasing efficiency and improving the functioning of the
"overriding mechanism™

This option would start with the two mere clarifications set out at the end of Option 2 but go beyond. It
adds a number of "new" measures to tackle the problem of inefficiency and the problems relating to the
complexity of the "overriding mechanism".

First of all, it would clarify the time limit for issuing an enforceable return order in line with the view
prevailing among those Member States which handle return cases under the 1980 Hague Convention
most quickly. A separate six-week time limit would apply to the proceedings before the first instance
court and the appellate court, respectively. In addition, this option would oblige Central Authorities to
also work under a six-week time limit to receive and process the application; locate the respondent and
the child; promote mediation while making sure that this does not delay the proceedings, and refer the
applicant to a qualified lawyer. Currently, no time limit exists for Central Authorities. This new 6+6+6
deadline would therefore envisage a maximum period of 18 weeks for all possible stages. This would
render the time limit for courts more realistic with a view to protecting the right of the defendant to a
fair trial whilst limiting it to the shortest period realistically possible when respecting the rule of law.

% The Best Practice Guide drawn up by the Article 11 Working Group within the EIN; https:/e-
justice.europa.eu/content parental child abduction-309-en.do?clang=en, several Good Practice Guides of the Hague
Conference on Private International Law on the 1980 Hague Convention and Recommendations of Special Commissions on
the practical operation of the Convention.

8 Practice  Guide for the application of the Brussels Ila Regulation, 3 edition 2015,
http://ec.europa.eu/justice/civil/files/brussels_ii_practice_guide en.pdf.

82 This view, put forward by the Commission in the first edition of its Practice Guide on the Regulation, published in 2005,
was not shared by the Member States, as their implementation of the six-week rule and the discussions within the European
Judicial Network in Civil and Commercial Matters demonstrate.
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Moreover, the measures proposed would include an obligation for Member States to concentrate
jurisdiction for child abduction cases on a limited number of courts while respecting the structure of the
legal system concerned. This would allow judges experienced with this very specific type of procedure
to rule on the return proceedings.

This option would also limit the number of possibilities to appeal a decision on return to one and
explicitly invite a judge to consider whether a judgment should be provisionally enforceable.

Also, there would be an obligation of the Member State of origin to conduct a thorough examination of
the best interests of the child before a final custody decision, possibly implying return of the child, is
issued. In this context, when conducting this examination of the best interests of the child, any child
who is capable of forming his or her own views has the right to be heard, using alternative means where
relevant, even if the child is not physically present.

The cooperation between the Central Authorities or a direct communication by a judge with the relevant
court in the Member State of origin should be facilitated to assess measures ("adequate arrangements")
put in place in the Member State to which the child should be returned.

Where the child might be at a grave risk of harm or might otherwise be placed in an intolerable situation
if returned to the country of the child’s habitual residence without any safeguards, it should also be
possible for the court of the Member State of refuge to order urgent protective measures required there
and which, if necessary, can also "travel with the child" to the State of habitual residence where a final
decision of the substance has to be taken. These could include that the left-behind parent cannot see the
child alone and perhaps only under the supervision of a public authority. Such an urgent measure would
be recognised by operation of law in the State of origin but would lapse as soon as the court of origin
has taken the measures required by the situation.

Option 4: Revoking the current system by deleting the overriding mechanism and thereby returning to
the 1980 Hague Convention system

The system would move back to the system stipulated in the 1980 Hague Convention which was
applied before the adoption of the Regulation. A refusal of return by the court in the Member State of
refuge would be final and could not be overruled by the court in the Member State of origin which is
currently permitted under the Regulation.

Option 5: Revoking the current system of Article 11 by concentrating the jurisdiction for return
proceedings in the Member State of origin and enforcing the return order in the Member State of refuge

This option implies that no application for a return order under the 1980 Hague Convention would have
to be brought in the State of refuge first. Solely the Member State of the habitual residence of the child
prior to the unlawful removal or retention would decide on the return. The Member State of refuge
would then enforce such an order. Assuming that such an opt-out would be permitted by the 1980
Hague Convention, this option would mean that a parallel system would be established for intra-EU
cases.

3.6. Analysis of impacts of retained Policy Options
3.6.1. Option 1: Baseline scenario

For the assessment of this option please see problem definition. At global or EU level, no other
legislative projects are planned which would address international parental child abduction and the
remaining implementing problems of the 1980 Hague Convention and the Regulation as described
above. While some Member States have taken effective remedies to solve the problems, others have not
— for various reasons: sometimes the political pressure from abroad is not big enough because the total
number of cases is limited, and almost each of them concerns a different country, sometimes the
domestic resistance by judges or other stakeholders against certain proposed measures is too strong, and
sometimes there is no political majority. But even if all Member States were to take certain
implementing measures in the near future, it is unlikely that these would be identical. Differences in
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efficiency would thus remain, and with them the challenge to mutual trust caused by the unequal
handling of return applications concerning abducted children.

3.6.2. Option 2: Codification of the current interpretation based on available guidelines and the
CJEU case law

Effectiveness to meet objectives: This option would improve the deterrent effect by clarifying the
“overriding mechanism”. However, it would not simplify the procedure as it would not reduce
delays nor would it make the six-week time limit achievable as it would stipulate that the time frame
applies to the proceedings as a whole, i.e. including proceedings before all court instances and would be
unable to tackle the core underlying causes of the delays. The time limit of six weeks for the overall
proceedings (i.e. not just per instance) is not achievable on a general scale without putting the rule of
law at risk. A survey carried out between 2010 and 2013 by a Working Group of Central Authorities
under the Regulation established in the framework of the European Judicial Network in civil and
commercial matters showed that in many Member States, the application is filed with the court first, and
the court then serves the document instituting the proceedings upon the defendant (in this case the
abducting parent). The time for service would therefore already count as part of the six weeks. The right
to a fair trial requires that the defendant, after having been served with the document instituting the
proceedings, has sufficient time to prepare for his or her defence and find a lawyer before the court
hearing takes place. In States which are currently quick, a judgment can be expected about five to six
weeks after the first instance court was seised, and the time limit for appeal starts yet to run. This shows
that if the six weeks applied to all instances together, this could only be achieved to the detriment of the
right of the defendant to a fair trial.

Similarly, this option would not enhance a safe return; the protective measures would continue to have
only effects in one Member State.

For the relationship of this option with any other possible legal developments at global, EU or national
levels see 3.6.1.

Fundamental rights: The mere clarification of the current system would enhance its efficiency to a
limited extent and therefore have only minimal impact on the protection of the right of the child to have
contacts with both parents as the right of the parent to protect his/her family life. The obligation to carry
out a deeper assessment of the best interest of the child before the final custody decision is issued
positively impacts on the rights of the child(ren) involved in the proceedings.

Costs savings: This option would only have some positive impacts on costs savings for parents (as less
intense legal advice would be required due to more clarity of the provisions). A positive effect on
national authorities is doubtful as further intense work would be required. However the effects could be
hardly achieved as the provisions causing a prolongation in particular of the return proceedings under
the 1980 Hague Convention would still apply.

Stakeholders' views: There was some support from the respondents for clarifying the current system
which is seen in overall as a complex one.

3.6.3.  Option 3: Introduction of measures increasing efficiency and improving the functioning of the
"overriding mechanism"

Effectiveness to meet objectives: This option, in addition to improving the deterrent effect of the
“overriding mechanism”, would also meet the objective of making the time limit for the return
proceedings under the 1980 Hague Convention achievable as the system would be designed with
three six-week targets so that the final decision, including appeals (if any), is given at the latest within
18 weeks (instead of the excessive delays exceeding 25 weeks and more) of the application being
received by the Central Authority of the State of refuge. More particularly, this option would simplify
and tackle the core underlying causes of the delays. Even though this may at first glance look like an
extension of the current six-week time limit, the effect is likely to be the opposite, namely that this
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clarification would considerably reduce delays, as practice in certain Member States with quick case
handling has shown:

The time limit for the Central Authorities would be a novelty as there is currently no time limit for
them in the Regulation and Central Authorities often take longer to take a case to court or refer it to a
lawyer (mostly because the case file is not yet complete and the requesting Central Authority or the
applicant does not provide the necessary information). Setting a clear deadline for the requested Central
Authority will increase pressure to take the case to court timely, and for the requesting Central
Authority and the applicant to provide the missing information quickly. Concerning court proceedings,
this option follows the good practice identified in some Member States already where the six-week time
limit is interpreted as applying separately to each instance, and is largely complied with: In line with the
considerations about fair trial mentioned above under Option 2, in some Member States (e.g. Germany)
the first (and only) hearing is scheduled about four weeks after the court was seised with the case, and
the decision is given shortly after the hearing. In other Member States, a first preparatory hearing takes
place after two weeks (e.g. Netherlands) to discuss procedure and the possibility of mediation, followed
by the final hearing after four weeks and the judgment shortly afterwards. The first instance judgment is
generally issued after five to six weeks in these Member States, and the time limit for appeal starts to
run. The appellate court then has its own six weeks. However, even in Member States with quick case
handling, appellate courts currently often overstep the time limit. Therefore, the Commission sees a
need for making this obligation clearer and addressing each instance separately with a view to speeding
up in particular appeal proceedings.

The concentration of jurisdiction could significantly contribute to the swift handling of the cases by a
pool of specialised and experienced judges and thereby reduce delays. Such a concentration has proved
effective to speed up proceedings in the Member States which have introduced it. Those Member States
would certainly welcome a concentration also in other Member States. An EU obligation can help those
who have not yet done so to overcome internal obstacles. Member States would concentrate jurisdiction
upon one or more courts, taking into account their internal structures for the administration of justice as
appropriate. They are likely to accept the widely recognised advantage of concentrating jurisdiction as
they would choose their own way to do so. Good practice in some Member States is, for example, the
concentration of jurisdiction for child abduction cases in one single court for the whole country (e.g.
Bulgaria, Finland, Hungary, the Netherlands, Romania, Sweden, the UK [for England and Wales,
Gibraltar, Northern Ireland and Scotland, respectively]), while in other Member States, the point of
departure for concentration has been the number of appellate courts and an ensuing concentration of
jurisdiction for international child abduction cases upon one court of first instance within each district of
a court of appeal (Austria, Belgium, Germany and France). The concentration would also maximise the
effectiveness of networking with judges in other jurisdictions dealing with such cases and of training
opportunities.

In the same vein, the limitation of appeals would considerably reduce delays, as experience in those
Member States which have taken this step already has shown.

Provisional, protective measures with cross-border effect would enable the court of refuge to make
itself, at least initially, an “adequate arrangement" to secure the protection of the child after his or her
return”, without awaiting such measures to be taken by the court of origin and thereby enable the court
to order return more quickly. Indeed, it would also encourage the court of origin to take such measures,
and thus facilitate coordination and cooperation between the court of refuge and the court of origin, and,
thereby, it would help reduce the need for an order refusing return and further reduce delays.

For the relationship of this option with any other possible legal developments at global, EU or national
levels see 3.6.1.

Fundamental rights: Reducing delays in return proceedings under the 1980 Hague Convention
would better protect the right of the child to have contacts with both parents as the right of the parent to
protect his/her family life. Even if the number of appeals that can be brought against a return order
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would be limited, at least one appeal instance will be guaranteed, so that no issue would arise regarding
the right to an effective remedy and to a fair trial (Charter Article 47).

The obligation to carry out a deeper assessment of the best interest of the child before the final custody
decision involving the return of the child (after a refusal of another Member State to return the child
under the 1980 Hague Convention) is issued positively impacts on the rights of the child(ren) involved
in the proceedings: In the past it has happened that the court in the State of (former) habitual residence
of the child, after having received a non-return order under the 1980 Hague Convention from another
Member State, simply ordered the return of the child by a provisional measure with a view to having the
child within the jurisdiction first, and then conducting full custody proceedings. Even though this is in
line with the case law of the Court of Jus‘[ice,83 it bears risks for the child's best interests in several
respects. First, the court in the State of refuge had legitimate reasons not to order the return of the child
in the summary proceedings under the 1980 Hague Convention. The Convention permits non-return
based on consent of the left-behind parent, on the objection of the child or on the fact that return bears a
risk of harm to the physical or psychological wellbeing of the child. The court in the State of (former)
habitual residence which still has jurisdiction over the substance of custody is further away from the
child in his or her current situation. Overruling the non-return order should therefore be possible for this
court only if based on a full in-depth examination of the custody question, thereby providing a long-
term solution and not only a reversal to the abduction situation which may be overturned by the same
court later following a more in-depth analysis. If the overriding return order under the Regulation is
made in a similarly summary procedure without additional evidence, it may even contribute to
materialising the risks perceived by the court which heard the return case under the 1980 Hague
Convention. Moreover, cross-border removals are difficult, sometimes even traumatic for children, in
particular if they occur in a "crisis environment" of hostility between both parents as compared to a joint
relocation of a whole family in harmony.

Costs: This option implies that a number of specialist judges are available in the jurisdiction at all
times. Additional training may need to be offered in some Member States to the judges who will be
dealing with return cases. On the other hand, given the concentration of jurisdiction, training
expenditure may actually decrease, as a limited number of judges would need to be trained.

In all Member States which have already concentrated jurisdiction for return cases under the 1980
Hague Convention, no new courts were created but the specialist courts were designated from among
the courts already established in a Member State. In this case, the adoption of national rules to
implement the principle of concentration would be the only cost factor. For Member States there might
be costs related to the administration and running of the court but as the cases already exist now and are
only heard by other, non-specialist courts, costs would only be shifted from one court to another and no
new costs would be generated. Moreover, many Member States have already concentrated jurisdiction
for return applications in a limited number of courts. For this reason the economic impact is not
expected to be high at EU-level.

Cost savings: In the long term there would be cost savings due to efficiency gains. As only a limited
number of courts and judges would deal with return cases, it would be possible to prepare tailor-made
training for them and they would be able to develop a routine in dealing with return cases. Procedures
would eventually become shorter which would mean that fewer resources would be needed per case.
Central Authorities and judges from Member States which have already concentrated jurisdiction for
return cases reported in the annual meetings of Central Authorities that concentration of jurisdiction also
fosters the development of a specialised bar at these courts. These expert attorneys handle the delicate
cross-border child abduction cases more quickly and more efficiently. As a consequence, parents need
fewer hours of specialised legal advice; such gain is estimated at € 1,000 to 4,000 per case.

% Supra notes 75 and 76 (Povse).
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Stakeholders' views: Addressing the problem of delays featured in the contributions from all Member
States who responded to the public consultation. BE suggests that it may be appropriate to regulate the
return procedures more strictly by limiting the number of hearings, opportunities for appeal, and by
setting common minimum standards for enforcement procedures. The United Kingdom notes the
difficulties, in practice, with adhering to the six-week time limit, but concludes that it is unlikely that a
different period of time would make a significant difference to the operation of the procedure and that
priority should be given to improving the operation of the existing provisions. A number of respondents
to the public consultation recommended adopting a fast-track procedure for handling return cases which
would be effectively achieved with concentration of jurisdiction.

3.6.4. Option 4: Revoking the current system by deleting the overriding mechanism and thereby
returning to the 1980 Hague Convention system

Effectiveness to meet objectives: This option would not have a deterrent effect as strong as that of
the current Regulation system which gives the court of origin the additional and final say on the return.
It would have a positive impact on delays and thereby simplify the procedure as the overall court
proceedings would be limited to the proceedings before the court of refuge. The main advantage of this
solution is that it would ensure quicker decisions on return by narrowing the scope of the questions
submitted for the analysis to the court of refuge (whether the applicant has custody rights, whether the
habitual residence was in the Member State of origin, and whether there is a ground for refusal) as the
overriding mechanism would not be applied. This option would not make the time limit achievable,
and it would not ensure a follow-up on the open custody issue.

The return to the "lighter" 1980 Hague Convention system would be a radical reversal of what proved to
be the key element of the political compromise allowing the existing Regulation to be concluded in
2003, and reopening the question may have a negative impact on the balance of the negotiations.

Fundamental rights: The return to the 1980 Hague Convention system would protect the rights of
some children, as the overriding mechanism would be abolished, which would avoid a forced return in
cases where the child has clearly refused to return and the judge in the State to which the child had been
abducted had issued a non-return order on this basis. The judge when examining whether the child
should be returned or not should bear in mind the effects of the fact that the child is in a foreign
environment and feels very dependent on the abducting parent. Every child has the right to maintain on
a regular basis a personal relationship and direct contact with both parents, thus also with the left-behind
parent, unless it is contrary to his or her interests — a right protected by the UNCRC as well as the
Charter. On the other hand, this option would leave the custody situation in limbo if the child is not
returned, thereby also prolonging an unclear legal situation which, as research has shown, can have a
negative impact on the child concerned and will often prevent contact between the child and the parent
with whom the child is not living.

Costs savings: This option could involve savings for parents, estimated at € 1,000 to 4,000 per case, as
the return proceedings would be shorter and thereby less legal advice would be required. On the other
hand, the custody situation would not be resolved and the proceedings on this part would need to
continue without being supported by the Regulation's system.

Stakeholders' views: Only few respondents suggested that the 1980 Hague Convention system would
better address the inefficiency problem.

3.6.5.  Option 5: Revoking the current system of Article 11 by concentrating the jurisdiction for return
proceedings in the Member State of origin and enforcing the return order in the Member State
of refuge

This policy option was discarded.

It implies a creation of a completely new system which may cause serious difficulties to practitioners
who are used to the current "philosophy". This option would also lead to the creation of two different
systems of handling intra- and extra-EU child abduction cases. In addition, this would weaken the
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position of the MS vis-a-vis third countries in the framework of the application of the 1980 Hague
Convention. It would also create a disproportionate burden on Central Authorities which in all Member
States are responsible for both intra- and extra-EU cases. The change would require adaptation of
enforcement mechanisms which are currently a matter of national law: the current system requires and
ensures close cooperation between the court of the Member State of refuge deciding on the return and
the enforcement authorities of that State. Such cooperation may be more difficult if the deciding court
and the enforcement authorities are in different Member States. In particular, the Member State of
origin is likely to be unaware of the particular requirements of the enforcement law of the State of
refuge so that the enforcement organs in that State might encounter problems when enforcing the order.

Stakeholders’ views: None of the stakeholders suggested this solution.

3.7 Comparing the Options and preferred Policy Option

Objectives/ Option 1 | Option 2 Option 3 Option 4
Impacts Baseline | Clarification of the Introduction of new Return to the 1980
scenario | current system measures to the Hague Convention
return mechanism system
To deter abductions | 0 This option would | Same impact as Option | This option would have a
improve deterrence of | 2. negative impact on the
abduction by deterrent effect compared
clarifying the to the status quo as the
"overriding overriding mechanism
mechanism". would no longer be

available and the last word
would remain with the
court of refuge.

Simplification by | 0 This option would | This option would | This option would
ensuring swift and minimally simplify | strongly simplify the | simplify the procedure. It
safe return of the the procedures. It | return procedure. It | would have a positive
child to his or her would reduce delays | would have a positive | impact on delays but less
State of habitual to a limited extent. | impact by reducing | than Option 3 as the
residence The time limit would | delays and making the | custody situation will

not be overall | time limit achievable. remain untouched.

achievable.

Safe return could not | Safe return would be | Safe return could not be

be enhanced as the | ensured through | enhanced as the protective
protective measures | protective measures | measures would not have
would not have cross- | with cross-border | cross-border effects.
border effects. effect.
Protection of | 0 This option would | This option would have | The option would have a
fundamental rights have only a limited | a strong positive | mixed impact. Increased

positive impact on | impact on fundamental | efficiency leads to a better
fundamental rights, | rights, since it would | protection of the rights of
since some delays | significantly enhance | the child. If the overriding
could be reduced, and | the right of the child to | mechanism  would be
would therefore not | be heard and the best | abolished, this  would
fully  protect the | interests of the child. It | avoid a forced return in
rights of the child. would also increase | cases where the child has
overall effectiveness of | clearly refused to return.
the system which in its | However, on a more
turn positively impacts | general level, the removal
on the rights of the | of the "overriding
child. mechanism" might
decrease deterrence and
thereby increase likelihood
of abduction. And the
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custody situation left in
limbo is likely to have a
negative impact on the
child and on contact with
the left-behind parent.

Costs/costs savings | 0 0 For the Member States, | 0
this Option should be
cost-neutral as a
concentration of
jurisdiction will not
generate more cases
but only allocate them
to other courts.

In the long term there
would be savings in
training for judges as
only a small number of
judges would require it
(for example, only
judges in one district
court in each of the 45
circuit court districts
instead of all judges in
all 321 district courts in
case of Poland*). In
Germany, this type of
concentration reduced
the number of
competent courts from
656 to 22, producing
extremely positive
effects. It also turned
out that the handling by
specialist courts and
lawyers is quicker and
more efficient, thus
also saving court and
lawyers' fees for the
parties.

The preferred option is Option 3. Options 1 and 2 are not viable as they both would not address the
underlying problems leading to excessive and undue delays. Similarly, Option 4 would not address the
issue of efficiency and in addition it would weaken the deterrent effect of the Regulation.

While the present overall philosophy of the Regulation concerning child return is kept, Option 3 meets
best the operational objectives to clarify and strengthen the role of the court of origin, to introduce a
clear and realistic time frame for issuing an enforceable return order, to concentrate the handling of the
return cases upon experienced judges, to limit the number of appeals and ensure the provisional
enforceability of judgments even if national law does not provide for it, to ensure that protective
provisional measures can have cross-border effects and to ensure that the child's right to be heard is
respected, even if the child is not physically present before the court, in accordance with the UNCRC
and the Charter.

% For the organisation and number of courts in Poland, see: http:/bip.ms.gov.pl/pl/rejestry-i-ewidencje/lista-sadow-
powszechnych/.
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The preferred option is proportionate as it proposes only what is strictly necessary to achieve the
deterrent objective of the Regulation, ensure swift handling of return cases and thereby positively
impact on the rights of the child.

4. PLACEMENT OF THE CHILD IN ANOTHER MEMBER STATE

4.1. Problem definition and scale of the problem

Under the Regulation, a court or authority envisaging the placement of a child in a foster family or an
institution in another Member State has to consult the authorities of that State before ordering the
placement.® To define what kind of consultation is necessary, the Regulation refers to national law: If
such a placement would require public authority intervention in the requested State if it were an internal
case there, the consent of the authorities of the receiving State needs to be obtained for a comparable
cross-border placement prior to ordering the placement. If no public authority intervention would be
required in a similar domestic case in the requested State, its authorities only have to be informed of the
placement.

Central Authorities have an obligation to assist courts and authorities in arranging cross-border
placements but their involvement is not mandatory.™

There are two types of placement falling under this provision. One is a long-term placement of a child
which needs a new family (either because it is an orphan or because the parents appear unfit to care for
the child).®’

Most cross-border placements, however, belong to the second type, namely measures of an educational
character which are meant to be temporary, although they can last for several years. These measures
concern children who do still have parents, the parents do have custody, and in general they are fit to
care for the child, but there are educational problems. The child welfare authorities then offer assistance,
and in a number of Member States, after everything else has failed, the most intensive kind of assistance
would be either secure care for the child (i.e. in a locked institution) or an educational placement abroad
in an environment providing similar isolation through the circumstances (foreign language, rural
location). These children then follow an educational programme, and their carers are in most cases
trained, paid and supervised by the child protection authorities of the sending Member State. Under
national law, child welfare authorities are normally only allowed to use such placements abroad as a last
resort when everything else has failed. In case of such failure, the child or juvenile often has to leave the
current domestic placement immediately because the situation has escalated and become unbearable,
putting this child and/or others at risk.

At their annual meetings held with the Commission since 2006, the Central Authorities of the Member
States under the Regulation have regularly reported that sometimes it takes several months or even more
than a year until it is even established whether consent is required in a particular case. If consent is
required, the consultation procedure as such has to follow and is reported to be equally lengthy.
Moreover, requesting Central Authorities repeatedly reported that they did not receive any answer at all
from requested States.

In a statistical survey carried out by the European Commission during the first quarter of 2015, the
Central Authorities of 20 EU Member States reported that for the years 2012 to 2014, they had
registered a total of 314, 409 and 360 requests,™ respectively, originating from courts and authorities
within their own Member State for cross-border placement in other Member States. For the same years,

% Article 56 of the Regulation.

% Article 55 (d) of the Regulation.

%7 In this respect, these placements are similar to adoption which is outside the scope of the Regulation.

¥ Actual figures are even higher because the involvement of the Central Authorities is not mandatory, and in particular in
areas close to the borders many cross-border placements are made through direct contact between the national authorities
involved. In most Member States there are no centralised statistics for these placements.
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only 162, 251 and 171 requests, respectively, for cross-border placement in their own Member State
have been reported by requested Central Authorities.® The discrepancy between the numbers of
outgoing and incoming placements is often caused by the fact that requests originating in the Central
Authorities' own Member State for cross-border placement of a child in another Member State in the
years 2012, 2013 and 2014 were still being processed by the requesting Central Authorities in early
2015 and had not even been forwarded to the requested State. The likely reason is the uncertainty
described above.

Requested Central Authorities also reported problems with the application of the provision. Placement
as an educational measure is only known in about five or six Member States which generate a
considerable number of outgoing cross-border placements, e.g. Germany between 160 and 220 per year
and Luxembourg around 100 per year through Central Authorities, plus an unknown number without
Central Authority involvement. Most Member States not knowing these measures have not enacted any
implementing provisions for such incoming placements. Consequently, the authorities of the requested
State are unable to process incoming requests.

If consent is required for a certain placement, the latter may only be ordered by the sending State after
consent was obtained from the receiving State.”® Only then, the child may travel to the receiving State.
In practice, however, many requesting authorities order placement and send the child to the receiving
State while the consultation procedure is still pending or even at the moment it is initiated because they
consider the placement as urgent and are aware of the length of proceedings. Receiving States therefore
complained that children were often already placed before consent had been given.

Non-compliance with the consultation procedure is a ground for refusal of recognition of the placement
order.”’ Therefore, the placement of the child abroad lacks a legal basis in these cases, and the legal
situation of the child present in another Member State without his or her parents is unclear. The
European Court of Justice has ruled that irregularities which give rise to doubts whether consent was
validly given can be corrected, and some receiving States conclude from this judgment that no
correction is possible if consent was not given at all prior to the placement of the child. Others do not
grant consent for the period already passed but for the remaining future duration of the placement. In
some cases receiving States insisted on the immediate repatriation of children placed without their prior
consent, affecting children whose particularly vulnerable situation gave rise to the placement.

The length of the proceedings, as voiced by the national experts interviewed to evaluate the operation of
the Regulation and by stakeholders contributing to the public consultation (60%), can easily be
identified as the central problem. It leads to circumvention of the procedure, to illegal placements and to
non-placement of children in need of placement. This delay is not caused by a lack of use of
information technology and electronic means of communication as the Central Authorities normally
communicate by e-mail and fax in these cases. The main cause of delay is the fact that the Regulation
refers to the national law of the requested State for defining whether consent is required, and for
determining what must be submitted to obtain it.

The Regulation refers to national law for determining whether consent is required for a particular
placement. This was intended to avoid creating new bureaucratic procedures for placements which did
not require any procedure if occurring within a State. In reality, however, the additional step to find out
whether consent is needed has generated far more bureaucracy and loss of time than a universal consent
requirement. This has been widely recognised in the specific discussions among Central Authorities’” as
well as by national experts.

% One Member State to which an important number of requests for placement in their State were sent did not respond to the
statistical survey of the Commission so these requests have to be disregarded here.

% Article 56 (2) of the Regulation.

°! Article 23 (g) of the Regulation.

%2 The issue was discussed annually at the Central Authorities' annual meetings from 2008 to 2015.
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Moreover, the Regulation is silent on which authority is to give consent, the information to be provided
in an application, the requirements for consent to be given, grounds for refusal and who is to bear the
costs for the placement. All this is determined by national law and needs to be found out by the
authority contemplating a cross-border placement.

In 2011, after several years of preparation a chart showing (1) whether consent for incoming educational
placements was required in each Member State, (2) which authority was competent to give consent and
(3) which documents should accompany the request was established in the framework of the European
Judicial Network in civil and commercial matters. This initiative was taken in 2008 by the German
Central Authority which asked the Central Authorities of all other Member States to provide
information on these three aspects. The Commission welcomed and supported this initiative and
annually circulated reminders to those Member States which had not yet responded. By 2011 responses
had been received from about half of the Member States, and it was possible to draw up a table
reflecting them. This chart was then circulated annually by the Commission with a request to Member
States to insert updates where applicable. By 2013 the chart appeared nearly complete as almost all of
the Member States have responded. Only one country (Poland) generally exempts educational
placements from the consent procedure because Poland considers those placements organised upon
request of, or in agreement with, the holders of parental responsibility as being outside the scope of the
Regulation. For educational placements in Poland, it is therefore clear from the outset that no
consultation or even information procedure needs to be started. In the other Member States, consent
normally needs to be obtained, but there are varying exceptions (sometimes mandatory, sometimes
discretionary) in many legal systems.

In spite of the chart, at the annual meetings of Central Authorities it is still regularly reported that in the
handling of individual cases, the chart does not solve the problem. Since the consent procedure does not
apply to all cases, and the exceptions are determined by the national law of the requested State,
normally the competent authorities of the latter State have to assess the full application first in order to
determine whether consent is necessary or one of the exceptions applies. Moreover, States sometimes
require different documents and apply different procedures. The major problem, however, remains that
many Member States do neither have implementing provisions on substance nor procedure to handle
these requests, setting out requirements for the request and conditions as well as competencies for
consent. Article 33 of the 1996 Hague Convention, which served as a model for the Regulation's rule,
establishes minimum requirements for a request for consent which were not taken over into the
Regulation: A report on the child and the reasons for the envisaged placement must be transmitted
under the 1996 Hague Convention. Under the Regulation which is silent on this point, requesting
authorities often send just a simple letter requesting consent without transmitting further personal
information on the child and the foster family in order to avoid data protection issues. Only after the
authorities of the receiving State have informed them about the documents needed, they will transmit
them because at that stage they have evidence that the documents are necessary for processing the
request. This multi-step approach causes further delays.

Equal treatment for all children in need of placement throughout the Union and the best interests of the
children concerned are currently seriously undermined by the fact that many Member States have not
enacted legislation to implement the Regulation’s consent procedure for cross-border placements. As a
result, it is practically impossible to carry out a lawful placement of a child under the Regulation in
these Member States. A few Member States, on the other hand, have established clear procedures for
incoming requests, and the decision on consent is normally given about two months after receipt of the
request. This time is required because in the receiving State, a number of public authorities need to be
consulted before consent is given or refused to the requesting State (child welfare authorities, aliens
authority, sometimes a court). They are normally consulted in parallel.

About half of the requests for consent to outgoing placements received in 2012-2014 have been reported
to the Commission by the requesting Central Authority but not yet by the requested Central Authority.
This means that they either have not yet been forwarded to the requested Central Authority or have not
yet been registered by the latter. These requests still have to be processed. The current annual number of
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300-400 placement requests through Central Authority channels can be expected to rise because of the
unreported number of direct placements without consultation procedure which already exists, and
because of growing awareness of the Regulation's rule on cross-border placement among child welfare
authorities. As currently many Member States are unable to process incoming requests because there are
no implementing measures, the rise will lead to even more illegal placements before consent is given,
and will also prevent placements of vulnerable children in need. Notwithstanding the clear obligation
established by the Court of Justice, infringement proceedings would be unlikely to achieve the objective
of equal treatment for all children in need of placement throughout the Union because these proceedings
against single States would not lead to a uniform and coherent treatment of all applications for cross-
border placement in the EU.

4.2. Subsidiarity

The Union has shared competence under Article 81 para.2 TFEU for measures aimed at ensuring
(d) cooperation in the taking of evidence, (e) effective access to justice, and (f) the elimination of
obstacles to the proper functioning of civil proceedings, if necessary by promoting the compatibility of
the rules on civil procedure applicable in the Member States. Under the current text of the Regulation,
the issues regarding placement identified in the problem description are left to self-regulation of
Member States. In 2012, the Court of Justice ruled that “Member States are (...) required to establish
clear rules and procedures for the purposes of the consent referred to in Article 56 of the Regulation, in
order to ensure legal certainty and expedition. The procedures must, inter alia, enable the court which
contemplates the placement easily to identify the competent authority and the competent authority to
grant or refuse its consent promptly.” Moreover, most Member States lack general rules that could be
used to implement this provision and did not enact specific implementing measures either. Even if they
did now, these different national rules would be unlikely to implement Article 56 of the Regulation on
cross-border placements in a coherent and uniform manner. It is therefore maintained that only the
creation of autonomous minimum rules in the Regulation, applicable to all cross-border placements
originating from a court or authority, can remedy this problem.

4.3. Objectives
General objectives:

(a) to safeguard the best interests of the child by ensuring that children in need can be placed”
Specific objectives:

(a) to simplify the procedure for cross-border placements of children by reducing the delays®

associated with it

4.4. Description of Policy Options
Option 1: Baseline scenario

This option does not involve any legislative intervention. The application of "soft law measures" as
already developed by the Commission in cooperation with the Member States would continue. Such
measures include the elaboration and regular update of the chart mentioned above, a Practice Guide
drawn up by the Commission,”” and the organisation of annual meetings of the Central Authorities of all

% Recital 5 of the Regulation speaks about equality of children. This was reiterated by CJEU 27 November 2007, Case C-
435/06 — C, para. 47.

% Reducing the length of proceedings involving children is one of the recommendations of the Fundamental Rights Agency
on child-friendly justice: see FRA, Child-friendly justice — perspectives and experiences of professsionals, Summary, 2015,
p. 4.
% Practice Guide for the application of the Brussels Ila Regulation, 3™ edition 2015,

http://ec.europa.eu/justice/civil/files/brussels_ii_practice _guide_en.pdf.
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Member States, enabling them to have an exchange of views on general matters relating to the
application of the Regulation and bilateral meetings to discuss difficult individual cases.

Option 2: Creation of an autonomous consent procedure to be applied to all cross-border placements,
flanked by a time limit of eight weeks for the requested Member State to respond to the request

This option includes the continued application of the soft law measures described in Option 1 plus
introduction of the following new rules:

- Making consent of the receiving State mandatory for all cross-border placements originating
from a court or authority in a Member State

- Introducing minimum requirements for documents to be submitted with the request for consent:
the requesting authority has to submit a report on the child and set out the reasons for the
contemplated cross-border placement

- Introducing a rule on translation requirements: the request has to be accompanied by a
translation into the language of the requested Member State

- Channelling all requests through Central Authorities
- Introducing a time limit of eight weeks for the requested State to decide about the request

Option 3: Creation of an autonomous consent procedure to be applied to all cross-border placements,
flanked by a period for the requested Member State to object and harmonised grounds for refusal

Option 3 corresponds to Option 2 but instead of a time limit for the requested State to decide about the
application, a presumption of consent would be established if the requested State has not objected to the
placement within a time to be fixed in the Regulation. This solution follows Article 33 of the 2000
Hague Convention on the International Protection of Adults*®. In addition, an exhaustive list of grounds
for refusal would be added.

4.5. Analysis of impact of Policy Options
45.1. Option 1: Baseline scenario

For the impacts please see the problem definition. There are no other legislative initiatives at global or
Union levels forthcoming on these issues. The disharmony with the consultation procedure under the
1996 Hague Convention would remain, creating double standards for placements under the Convention
and the Regulation and rendering the latter less effective than the Convention. Even if more or all
Member States were to enact implementing provisions on the consultation procedure, strong differences
will remain as to whether it applies at all, and under which conditions.

45.2. Option 2: Creation of an autonomous consent procedure to be applied to all cross-border
placements, flanked by a time limit of eight weeks for the requested Member State to respond to
the request

Effectiveness to meet objectives: The simplification would be achieved and the problem of delay
would be best overcome by establishing autonomous rules in the Regulation which follow the example
of the 1996 Hague Convention.

If consent needs to be obtained for all cross-border placements the time-consuming first step of finding
out whether consent is required for a particular placement will no longer be necessary. Likewise, the
establishment of autonomous minimum requirements for a request (a report on the child and the reasons
for the placement) and the corresponding translation requirements will speed up proceedings because
the requesting authority will know from the outset what is necessary and can attach it to the request. The
requesting Central Authority receiving the request will thus be able to forward it immediately to the

% This Convention entered into force on 1 January 2009. It currently applies only in seven Member States (Austria, Czech
Republic, Estonia, Finland, France, Germany and the United Kingdom).
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requested Central Authority. An explicit legal basis will moreover remedy data protection concerns
about sending information not required.

Delays will be further reduced by channelling all applications through Central Authorities which
would create a knowledge pool within the Central Authority and enable the latter to provide information
on the situation in other Member States to a domestic authority contemplating a placement abroad. A
further time saving will be achieved as the Central Authority of the requesting State does not need to
find out which authority is competent to grant consent in the requested State; it simply needs to transmit
the request to the Central Authority of the requested State which will then handle the consultation
procedure in its State. A fixed time limit complementing this procedure takes account of the urgency of
most placements and the precarious situation of the children waiting to be placed. The length of eight
weeks has been chosen in light of the steps that the requested Central Authority needs to perform. In all
Member States, as the Commission has learned from the annual meetings of Central Authorities, several
national authorities have to be consulted in parallel and give their input to the consent procedure (child
welfare authorities examining the family or institution where the child is supposed to be placed, aliens
authorities examining residence and possibly visa issues if the child is not an EU national, authorities
dealing with the funding of placement measures and possibly others). Experience of Central Authorities
reported to the Commission shows that in Member States which have clear rules on the placement
procedure, a decision can normally be reached after consultation within the Member State within eight
weeks; so this is an ambitious but nonetheless realistic time limit which was suggested also by the
Member States; in particular, the UK government advocates for it. As the consultation procedure is an
internal administrative procedure among public authorities, considerations like the right to a fair trial
which requires additional time for the defendant to prepare their case in child abduction cases do not
apply here; hence the period can be shorter.

As for possible interferences with other global, Union or Member State initiatives, see 4.5.1.

Cost savings: The proposal will lead to cost savings because the first step (inquire whether consent is
necessary) will be eliminated and the second step will become more streamlined because all necessary
documents can be attached to the first mailing. Human resources can be redirected to new cases rather
than to numerous inquiries aiming at the completion of pending requests. After sending a first question
whether the consultation procedure is needed for a particular case, two or three reminders have to be
sent to some Member States receiving a large number of placements. So the abolition of this step would
relieve the requesting Central authority from these three or four letters in each case, freeing resources at
the level of the administrative assistants or archivists supervising deadlines, of the case workers dealing
with the content, of the secretarial staff handling the letters and/or mailings, of translation services, and
of any hierarchy having to approve any outgoing correspondence. These savings cannot be quantified
for two reasons: because of the different training and remuneration level of Central Authority staff in
different Member States’’ and — intrinsically linked with the former — because of the differences in
workflow. In some Member States the case worker directly sends out most of the correspondence
(writing an e-mail him- or herself and not needing approval of superiors) while in others, internal
protocol requires a formal letter with letterhead on paper, to be drafted by the case worker and prepared
by administrative assistants, which first needs to be approved by some hierarchy (sometimes the
director general or even the deputy minister) in the local language before it may be translated, then
signed, scanned, e-mailed and posted as well. Obviously eliminating four of these letters would save far
more human resources, time and costs than in Member States where one person sends out four e-mails.

As the need for a placement is generated by the needs of the particular child, it is not expected that the
improved rules will lead to more requests for placement but only to swifter handling.

Stakeholders' views: 60% of respondents in general and 61% of those indicating practical experience
in this field were of the view that the provision on cross-border placement does not function well. Only

°7 See supra at 3.1., last paragraph.
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25% of private individuals found that it works well. The introduction of uniform information standards
between Central Authorities was suggested as the difference of powers between authorities in Member
States leads to delays and confusion. 56% of respondents in general and 59% of those with experience
in the area suggested this improvement. A time limit was also suggested by two Member States.

45.3. Option 3: Creation of an autonomous consent procedure to be applied to all cross-border
placements flanked by a period for the requested Member State to object and harmonised

grounds for refusal

Effectiveness to meet objectives: This option would have the same effect as Option 2 but goes further.
Inactivity of the requested State would amount to consent under this Option. This rule would provide
even more legal certainty. The harmonisation of the grounds for refusal would increase predictability.

As for possible interferences with other global, Union or Member State initiatives, see 4.5.1. This
Option, however, would continue to provide for a different treatment of placements under the
Regulation and under the 1996 Hague Convention, this time by going beyond the 1996 Hague system
and moving to an even stricter and possibly more efficient system of presumed consent.

Cost-savings: This option would have the same effect as Option 2 as to costs.

Stakeholders' views: See under Option 2. In addition, Member States' representatives commented on
the additional element of Option 3 (presumption of consent in case of silence) during a hearing on 12
October 2015. They voiced opposition because the consequences of a cross-border placement vary from
one legal system to the other. In some Member States, consent is only granted if the requesting State
offers to fund and supervise the placement whereas in others, consent means that the child will become
integrated into the child welfare system of the receiving State which will then fund and supervise the
placement carried out in its territory by a foreign court or authority. There is strong opposition among
Member States to be committed to such funding and supervision obligations by mere silence.

4.6. Comparing the Options and preferred Policy Option

Objectives/Impacts

Option 1

Baseline
scenario

Option 2

Creation of an autonomous
consent procedure to be
applied to all cross-border
placements, flanked by a time
limit for the requested
Member State to respond to
the request

Option 3

Creation of an autonomous
consent procedure to be applied
to all cross-border placements,
flanked by a period for the
requested Member State to
object and harmonised grounds
for refusal

Safeguard the

best

interests of the child by
ensuring that children in

need can be placed”

This option would improve the
protection of the best interests
of the child as all children
would be subject to the same

This option would improve the

protection of the best interests of
the child as all children would be
subject to the same procedure for

procedure  for  cross-border | cross-border placements
placements  throughout the | throughout the Union.
Union.

However, the outcome of the
request for consent to the
placement may still differ,
because the grounds for refusal
are still defined by national law
and some children might
therefore not benefit from
cross-border placement intended
for them by the requesting

Given that the outcome of the
request for consent to the
placement would also be the same
in every Member State if grounds
for refusal were made uniform, all
children would benefit from it.

% Recital 5 of the Regulation. This was reiterated by CJEU 27 November 2007, Case C-435/06 — C, para. 47.
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authorities.

Reduce delays associated | 0 This option would ensure | This option would have the same
with cross-border child swifter procedures for obtaining | impact.
placements consent to cross-border child
placements.
Cost savings 0 This option would save costs as | This option would have the same

fewer human resources would | impact.
be needed due to streamlined

procedures.

Proportionality This option respects | This option would not respect
proportionality as it requires | the proportionality as it relies on
explicit consent. a "silent" presumption of consent.

Option 2 is the preferred option. It respects proportionality and it is less intrusive than Option 3.
Uniform grounds for refusal would moreover go beyond merely "promoting the compatibility of the
rules on civil procedure applicable in the Member States" as they interfere with the Member States'
substantive national law on child welfare. The preferred option meets also the operational objectives to
introduce minimum requirements for applications for consent and to set time limits for authorities to
respond to requests.

5. RECOGNITION AND ENFORCEMENT OF JUDGMENTS

5.1. Problem definition

The evaluation study has collected feedback from a wide range of national experts (mostly legal
practitioners) who confirm that parents and, in particular, children suffer from the complex, lengthy and
costly procedures they have to go through in order to obtain enforcement of a parental responsibility
judgment abroad. This is mainly because judgments on custody and placement decisions cannot be
automatically enforced in another Member State. Recognition of all judgments under the Regulation is
by operation of law unless and until it is successfully challenged by the other party before a court.
Recognition is the indispensable precondition for any other steps that might follow. It was recalled by
some Member States” and confirmed by legal experts in the evaluation study as well as in the meeting
with Member States' representatives that sometimes recognition is all that is needed, e.g. when a court
only orders that both parents have joint custody. In some instances, though, the order explicitly or
implicitly imposes a duty on the defendant parent to do or not to do something, e.g. to hand over the
child to someone who has been granted sole custody. If the person obliged by the judgment does not
comply with it voluntarily, State organs will enforce it through coercive measures.

In order to be enforced in another Member State, the Regulation requires a judgment to be enforceable
in the State of origin. This is not the case in many legal systems if the judgment is still subject to appeal,
but in several legal systems provisional enforceability can be ordered. In other legal systems, the
judgment is provisionally enforceable but the appellate court can stay enforcement while the appeal is
pending. Given the different time limits for filing an appeal, the number of possible appeals and the
length of appeal proceedings, it can take very long for a judgment to become enforceable even in its
State of origin.

% This issue was signalled in the Commission's application report (2014) 226 final, p. 10.

1% The time limits for filing an appeal vary significantly, namely between five days and three months, whereas most Member
States’ time limits are set between 14 and 30 days. Cf. 2007 Comparative study on enforcement procedures of family rights,
prepared by T.M.C. ASSER Institute, available at:
http://ec.europa.eu/civiljustice/publications/docs/family _rights/study family rights synthesis report en.pdf, p.41. The
number of appeals to courts of different level varies from one to three in most Member States.
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Provided that the judgment is at least provisionally enforceable in the State of origin, for cross-border
enforcement a court in the Member State where enforcement is sought first has to "validate" the
decision by declaring it to be enforceable also in that State. This is done in a special intermediate court
procedure for obtaining "exequatur", which takes place after the judgment has been issued and become
enforceable in one Member State and before concrete measures of enforcement can be taken in another
Member State'”’. In the exequatur proceedings, the defendant parent can invoke grounds for refusing
recognition and the declaration of enforceability which are listed in the Regulation. However, even if a
parent successfully completes the exequatur step, other proceedings, namely those related to the actual
enforcement of a judgment, will need to be launched and thereby add to the overall time needed to see
the judgment executed, and to the costs incurred.

In 2005, the Regulation abolished the need for exequatur concerning access rights and some return
orders. If a judgment granting access rights is enforceable in the State of origin and the court of origin
issues a certificate confirming the enforceability and that certain standards of procedure were met, the
judgment is directly enforceable in all other Member States, and recognition cannot be challenged
anymore either (see also below on access rights; return orders were discussed in chapter 3).

In this respect, a study of the European Parliament'%* as well as petitions submitted to the Commission,
highlight contradictory situations where a Member State must enforce access rights under the
Regulation (and maintenance claims for the child under the Maintenance Regulation) while, at the same
time, the recognition and/or enforcement of custody rights'” granted in the same judgment may be
challenged and perhaps refused in the same Member State. Parties have to bear court fees for processing
the application. Often a lawyer is hired to prepare the documentation and handle the procedure abroad.
Finally, costs for translation'®* and service of documents add to the bill.

The delay and costs involved in obtaining cross-border recognition and enforcement of judgments
discourage people from making full use of the possibilities offered to them by the right to free
movement in the EU.

The time for obtaining exequatur varies between the Member States; it can take from a couple of days
to several months, depending on the jurisdiction and the complexity of the case. The time indicated does
not take into account the time required for collecting the documents necessary for the application and
translations. These data are available only for civil and commercial matters but as the procedure is the
same in family matters, one may assume that the duration would be similar. If an appeal is lodged
against the grant or refusal of exequatur, this delay increases considerably: appeal proceedings can take
up to two years in some Member States. This is particularly frustrating for parents who expect that
decisions concerning children take effect without unnecessary delay (see Annex 8 concerning delays for
obtaining exequatur in the Member States).

Above all, the delays in obtaining enforcement can have very negative consequences on children given
that time is of the essence in relation to decisions on parental responsibility matters in light of the
irreversible consequences that may arise.

%" Enforcement measures are ordered under the national law of the requested State. In several Member States this is done in

one step together with granting exequatur while in other Member States this is a separate step.

1922010 Study on the parental responsibility, child custody and visitation rights in cross-border separations, prepared by the
Institut Suisse de droit comparé (ISDC), available at:
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2010/425615/IPOL-PETI_ET(2010)425615_EN.pdf.

' In some Member States, a judgment attributing custody to a parent is considered as a mere status decision with no
enforceable content. In other Member States, the attribution of custody also implies that the person who was granted custody
can claim the handover of the child from the other parent. Recognition of the judgment in other Member States implies that it
must be given the same effect which it has in the State of origin.

1% Translation of the judgment to be enforced and of the mandatory certificate accompanying it is not mandatory under the
Regulation but may be required by the courts of the Member State of enforcement (Article 38(2)). Costs of translations have
been calculated on a basis of a 10 page document x € 30 per page = € 300.
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The costs for obtaining exequatur equally vary throughout the EU. For a straightforward case of
exequatur, identifiable costs (which include court and lawyers' fees, costs for service of documents and
translations) range from € 1,100 (in Bulgaria) to almost € 4,000 (in the United Kingdom). On average,
€ 2,200 have to be paid for processing the application. This amount can increase exponentially in a
more complex or contested case.

The discussion with Member States' representatives, preceded by a request to inform about the number
of refusals to recognise and declare enforceable a decision from another Member State, and anecdotal
cases collected in the evaluation study revealed that in a vast majority of cases (more than 90%), the
exequatur procedure is a pure formality as there are no reasons to refuse recognition and the declaration
of enforceability of the foreign judgment. Also appeals against the decisions to grant exequatur are
rarely successful. Only in a very low number of cases does the procedure actually lead to a refusal of
recognition and the declaration of enforceability.'*

The abolition of exequatur for decisions concerning rights of access

The above-mentioned abolition of the need for exequatur concerning access rights is generally seen as a
positive development. Nevertheless, it has been criticised to some extent by the national experts in the
evaluation study as the system does not always leave sufficient leeway to protect the rights of the child
which is the "object" of the enforcement (and of the judgment's debtor/defendant parent) if
exceptionally the situation so requires. If the judgment on access rights is enforceable (albeit only
provisionally) and accompanied by the certificate issued by the court of origin (which replaces
exequatur by the State where enforcement is sought), it has to be enforced in all other Member States.
According to the case law of the Court of Justice, even a stay of enforcement proper has to be requested
from the court of origin of the judgment, and not in the State where enforcement is sought. However,
the defendant parent is not served with the certificate and may learn about its existence only at the
moment when enforcement actually starts. As a result, it is de facto impossible for the judgment debtor
to challenge the validity or correctness of the certificate in the Member State of origin before
enforcement takes place, and the Regulation as interpreted by the Court of Justice prohibits any such
challenge in the Member State where recognition and enforcement are sought.

Hearing of the child

In addition, the case law of the Court of Justice'" and the evaluation study demonstrated that there are
discrepancies in the interpretation of the grounds for non-recognition. The Regulation is based on the
principle that children’s views must be taken into account in cases concerning them as long as this is
appropriate in light of their age and maturity and in line with their best interests. A frequently raised
ground of non-recognition has been the fact that the judgment was given without the child having been
given an opportunity to be heard'”’. The national rules and practices on hearing children vary
significantly. For example, the age at which a child is considered sufficiently mature to present his/her
views ranges from 10 to 15. In some Member States, judges also hear children that are much younger
(for example 2-3 years old) if they deem this appropriate in specific cases. Also, the term "hearing"
seems to have different meanings in the various legal systems, ranging from "having been given an
opportunity to express him- or herself" (which could take place outside court) to a formal hearing of the
child before a court.

19 Representatives of the Member States in the meeting on 12 October 2015 confirmed that data concerning the number of

cases resulting in the non-recognition of judgments is not collected at the national level in most Member States. Some
Member States could provide a few exemplary judgments where non-recognition was decided.

1% Case C-491/10 — Aguirre Zarraga, supra note 75.

197 Other grounds for the non-recognition of judgments reported by Member States were the faulty service of documents
where the judgment was given in default of appearance, the failure to comply with the procedure laid down in the Regulation
for the placement of a child in another Member State and the fact that the judgment was given without the applicant parent
having been given an opportunity to be heard. These are important considerations referring to the right to an effective
remedy and to a fair trial guaranteed by Article 47 of the Charter.
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In this connection, difficulties arise due to the fact that Member States have diverging rules governing
the hearing of the child. In particular, Member States with stricter standards regarding the hearing of the
child than the Member State of origin are encouraged by the current rules to refuse recognition and
exequatur if the hearing of the child does not meet their own standards. Such refusals by States with
high standards, in the opinion of the Commission's expert group, do not enhance compliance of States
having lower standards for hearing the child with the UN Convention on the Rights of the Child and the
Charter of Fundamental Rights of the EU; therefore a more forward-looking solution should be found.

In addition, the importance of hearing children in all cases on matters of parental responsibility is not
highlighted in the Regulation in general terms, but only in relation to return proceedings. If a judgment
is given without having heard the child, there is a danger that the judgment may not take the best
interest of the child into account to a sufficient extent. 78% of the respondents to the public consultation
acknowledged the important role of the hearing of the child in avoiding problems relating to the
recognition and enforceability of judgments.

Actual enforcement of judgments

There is almost unanimous consensus between all stakeholders that the actual enforcement of parental
responsibility judgments is an area in need of improvement even if, at the same time, the ideas for
improvement differ widely. 83% of the respondents to the public consultation point to delays and even
non-enforcement and call for an amendment in this area. This is mainly due to the fact that, as reported
in the evaluation study, in the majority of the complaints submitted to the Commission'® and
highlighted in the case law of the Court of Justice, even if the affected parent obtained an exequatur,
decisions on parental responsibility are often enforced late or not at all. Efficient enforcement depends
on the national structures put in place to ensure enforcement. Once an order has been made, it is
important to have effective measures available for enforcing it'® while it has to be borne in mind that
for enforcement against children, it must still be possible to react quickly to any temporary or
permanent risks to the child's best interest which might be caused by enforcement. The legal and
practical approach to the enforcement of family orders varies among Member States, in particular with
regard to the enforcement measures that may be taken. In most legal systems one or more of the
following "coercive enforcement measures" exist: (1) fines,''* (2) imprisonment,''" and (3) the physical
removal of the child from the parent by enforcement officers.''> These three types of measures not only
come under different labels,'"” but not all of them exist in every legal system. Furthermore, even where
such measures do exist in the law, they are often not ordered due to considerations of the child's best
interest.

As indicated in a specific study dedicated to the enforcement of family rights''*, Member States

demonstrate a wide variety in approaches towards the enforcement of family law decisions. In most

1% Citizens’ complaints refer mostly to burdensome enforcement procedures, lengthy proceedings and diverging practices of
national authorities which in some instances lead to non-enforcement.

1% Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child
Abduction, Part IV — Enforcement, available at http://www.hcch.net/upload/guide28enf-e.pdf. All information in this
paragraph was taken from the Guide and the study carried out in its preparation (Enforcement of orders made under the 1980
Convention - A comparative legal study -, Prel. Doc. No 6 of October 2006 for the attention of the Fifth meeting of the
Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of
International ~ Child  Abduction  (The  Hague, 30 October — 9 November  2006), available at
https://assets.hcch.net/upload/wop/abd_pd06e2006.pdf.

10" Available in, e.g., Austria, Bulgaria, Czech Republic, Finland, France (astreinte: a recurring penalty whereby the
contemnor is fined a fixed sum for each day that he/she does not comply with the court order), Germany, Greece, Latvia,
Lithuania, Luxembourg (astreinte), Netherlands, Romania, Slovakia, Sweden, United Kingdom (Scotland).

H Available, e.g., in Austria, France, Germany, Greece, Malta, Netherlands, United Kingdom (Northern Ireland, Scotland).
"2 This is possible in Austria, Czech Republic, Finland, Germany, Luxembourg, Malta, Romania, Slovakia, and Sweden.

3 Such as "contempt of court", "coercive enforcement measures", "fine", "astreinte" etc.

"42007 Comparative study on enforcement procedures of family rights, prepared by T.M.C. ASSER Instituut, available at:
http://ec.europa.eu/justice_home/doc_centre/civil/studies/doc_civil studies_en.htm.
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Member States a change of circumstances has an effect on the enforceability. The legal effect of a
change of circumstances is not the same in all Member States; however, in most Member States, in
domestic cases (where a family judgment given in the same State needs to be enforced), an amendment
or revision of the original judgment is possible. Consequently, courts hesitate where they are requested
to enforce a judgment given in another Member State and the circumstances have changed since the
judgment was given.'"” There is a great diversity between the Member States as to the effect of passing
of time on enforceability. In some Member States family law decisions or the law set a specific time
frame for enforcement (Cyprus, Estonia, and Hungary). In other Member States enforcement of family
law decisions should take place as soon as possible, while the lapse of time may hinder the enforcement
(Finland, France, and Germany). Sometimes practical obstacles lead to a temporary stay of
enforcement, e.g. if the child is sick at the envisaged moment of enforcement. In some States children
of a more advanced age have the right to act as a party in court and may thus raise objections to an
enforcement that concerns them.

In addition, the consequences of a child’s opposition to enforcement vary. For example, in France the
aim to implement a judgment is pursued in all cases, even if a child opposes implementation. If a child
opposes, the responsible parent has to ensure that the judgment is respected. If the parent cannot
convince the child, family mediators or child defenders may be asked to step in. Some Member States
specifically allow for coercive measures against children under specific circumstances,''® as required by
the case law of the European Court of Human Rights.'"’

In essence, this is an area of the law with at present very different approaches among the Member
States. Often time is needed to first enquire about the specificity of the national procedure. The parents
requesting enforcement cannot predict the outcome of such proceedings.

As demonstrated in some cases submitted to the Commisison by the European Parliament, the concrete
enforcement measures ordered by the court of the Member State of enforcement can be challenged
under the national law of that State, and this judicial review sometimes amounts to a review on the
merits of the original judgment at the stage of enforcement.''® This is particularly problematic where the
State of origin still has jurisdiction for the substance of the matter while the State of enforcement does
not. The number of appeals against enforcement measures (which normally suspend enforcement of the
judgment) often puts the expeditious enforcement of judgments at risk.

In a dedicated meeting Member States representatives reported that some national systems do not have
special rules for the enforcement of family law decisions and parties must resort to procedures available

'3 Also problematic, albeit in a different way, are judgments given after lengthy procedures lasting several years, where the
child lawfully moved to another Member State during the proceedings. As — unlike the 1996 Hague Convention - the
Regulation currently perpetuates the jurisdiction of the court of former habitual residence, the judgment and the jurisdiction
it was based on are not in line with the proximity required by the child's best interests, thereby giving rise to problems of
recognition and enforcement in the State of new habitual residence.

16 For example, in Austria direct coercive measures may only be taken to enforce decisions on custody, but not on access
rights. In Germany, direct coercive measures against the child are only permitted to enforce return, but not access, and only
if this is compatible with the best interest of the child and there is no other possibility to enforce the obligation of the
respondent parent. In other Member States, there are no specific rules as to whether or not coercive measures against
children are allowed (c.g. BG, SK, SE) or coercive measures are not permitted against the child but may only be used
against parents (e.g. GR, UK) (information from the Hague Conference study, supra note 109).

When it comes to the enforcement of access rights, it is interesting to note that Member States’ rules on whether parents
should be required to visit their children also differ. For example, in Germany, unlike Austria (see AuBBStrG, Section 108),
the right of access is framed so as to entail an obligation on the parent’s part (BGB, Section 1684(1)). Thus, there may be
different interpretations of whether or not a parent failed to comply with a decision on access rights by not visiting the child
(see European Parliament, Directorate-General for Internal Policies Policy Department C, 2010 Study on the cross-border
exercise of visiting rights, prepared by Dr Gabriela Thoma-Twaroch, President of Josefstadt District Court, Vienna. The
entire study is available at: http://www.justicewatch.ew/IPOL-JURI NT%282010%29432735 EN.pdf).

"' See in particular Ignaccolo-Zenide v. Romania, ECtHR 25.01.2000, Application No 31679/96, paras 106, 108, and 112.
"8 For example, enforcement provisions in most Member States allow for appeals to be filed against enforcement orders.
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for enforcing judgments in civil or commercial matters, which do not take into account the fact that, in
the area of parental responsibility, the passing of time has irreversible consequences.

On the other hand, during the annual meetings of Central Authorities and judges in the framework of
the EJN and in the expert group, it was mentioned that the "certificate solution" for access'"” can in
exceptional cases also create problems. In addition to the problems already described above (the fait
accompli and lack of efficient legal challenges when enforcing judgments which are only provisionally
enforceable), problems arise in particular at the enforcement stage if the enforcement officer finds
himself unable to enforce the judgment from another Member State just because the foreign judgment
does not meet the requirements of the enforcement law of the State where enforcement is sought (e.g.
because of insufficient specificity, lack of certain permissions in the judgment which the enforcement
officer needs under his own law, such as to enter a private home, to enforce out of office hours, to draw
upon police assistance etc.).'?’

All these difficulties have a corrosive effect on mutual trust in the overall functioning of the Regulation.

5.2. Subsidiarity

Under Article 81 para. 2 TFEU, the Union has shared competence (which it has already exercised) to
adopt measures aimed at (a) the mutual recognition and enforcement of judgments between Member
States and (c) the compatibility of the rules applicable in the Member States concerning jurisdiction.
The abolition of exequatur is covered by the former. Experience has shown that Member States are not
willing to go any further unilaterally in allowing judgments from other Member States to be enforced in
their legal system without any "entrance control". As bilateral agreements are no longer possible
because the Union has already made use of its legislative competence in this area, only EU intervention
can complete the system and eliminate the delays and costs that EU citizens incur to apply for exequatur
in the Member States where they intend to rely on the rights stemming from a judgment given in
another Member State.

Although enforcement as such is a matter for the Member States, the CJEU has stated that the
application of national rules for enforcement should not prejudice the useful effect of the Regulation'?'.
The legal basis of EU competence would be a combination of Article 81 para. 2 (a) (mutual recognition
and enforcement of judgments between Member States) and (f) (elimination of obstacles to the proper
functioning of civil proceedings, if necessary by promoting the compatibility of the rules on civil
procedure applicable in the Member States). Where there are negative consequences resulting from
inefficient enforcement procedures, these need to be addressed at EU level so that a successful outcome
can be equally guaranteed in all Member States. Where intervention is identified as necessary in this
area, it should be limited to the minimum necessary to ensure the objective of the swift and effective
enforcement of judgments in a cross-border setting.

Bringing jurisdiction in line with the best interests of the child by nuancing perpetuatio fori*?* and
letting jurisdiction follow the child in case of a lawful relocation is based on Article 81 para. 2 (c).
Finally, the rules on the hearing of the child can be based on a combination of Article 81 para. 2 (f), (a)
(see above) and (d) (cooperation in the taking of evidence). Only EU intervention in these cross-border
proceedings can reinforce the mutual trust needed to ensure recognition and enforcement of judgments
in line with the Charter of Fundamental Rights and the UN Convention on the Rights of the Child.
Whilst this will imply an intervention in the Member States' procedural law, this is limited to the
minimum necessary so as to respect the national procedural traditions, in particular, how the hearing is
organised in each jurisdiction.

"% And for some return cases following child abduction; see chapter 3.

120 Enforcement as such is governed by the law of the State where enforcement is sought, see Article 47.

121 Case C-195/08 PPU Rinau, (supra note 75), para. 82.

122 A principle of procedural law that a court may continue to exercise jurisdiction until it has rendered a judgment that is
final and no longer open to appeal, even if in the meantime there has been a change in the circumstance on which jurisdiction
was originally based.
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5.3. Objectives
General objectives:

(a) to protect the best interests of the child and the relationship between children and their parents
Specific objectives:

(a) to simplify the procedure by reducing delays and costs in relation to the recognition and
enforceability of judgments as well as their enforcement

(b) to consolidate mutual trust between the Member States overall and in particular relating to the
hearing of the child and the child's best interests.

5.4. Description of Policy Options
Option 1: Baseline scenario

This option does not involve any legislative intervention. It would mean that the current system of
recognition and enforcement, with its deficiencies, would continue to exist.

Option 2: Extension of the current system for access judgments (abolition of exequatur plus certificate
on enforceability and respect of procedural standards) to all types of judgments on parental
responsibility matters

This option implies exempting all judgments on parental responsibility which still require exequatur
from the requirement of exequatur while maintaining the current system of the Regulation; which is to
have two distinct steps: enforceability (declaring the judgment enforceable) and enforcement proper.
Unlike under the system requiring exequatur, under this option judgments on parental responsibility
would be made directly enforceable in any other Member State on the condition that the judgment is
certified by the issuing court in the State of origin. Exequatur by the State where enforcement is sought
would not be required any more, and recognition could no longer be challenged. A judgment could only
be certified by the court of origin if certain procedural standards were met.

The enforcement measures (fine, arrest, physical force), though, would still need to be defined in the
State where enforcement is sought.

Enforcement could only be stopped in a limited number of defined situations: the control would exist at
the stage of delivering the certificate and then once delivered, there would be the possibility for control
at the stage of enforcement either by a challenge of the original judgment on the merits'* or the request
for a stay of enforcement in the State of origin, or by a challenge of certain enforcement measures in the
Member State of enforcement under the national law of that State, as the Regulation provides that
enforcement shall take place under the same conditions as if the judgment had been delivered in that
Member State.

Option 3: Abolition of exequatur with appropriate safeguards to be invoked at the stage of enforcement,
i.e. to challenge the recognition of the judgment issued by the State of origin or to challenge concrete
enforcement measures ordered by the State where enforcement is sought, in one and the same
procedure in the State where enforcement is sought

This option would imply that all categories of parental responsibility judgments would be directly
enforceable in any other Member State. However, where there is a concern that any of the grounds of
non-recognition or grounds to challenge concrete enforcement measures might apply, the defendant
could make an application to challenge recognition as well concrete enforcement measures in the
Member State of enforcement in one and the same procedure or apply for a temporary stay of
enforcement there.

This option would include uniform rules to define in which situations enforcement could be opposed.
Such rules would govern for example the situations where a change of circumstances occurred. In

' Provided that the State of origin still has jurisdiction on the substance of the matter.
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addition, the rules would settle in a unified manner situations where the child opposes enforcement or
enforcement cannot be carried out due to factual obstacles such as sickness of the child.

This option would direct the parent seeking an adaptation of the judgment on the merits to the Member
State having jurisdiction on the merits at that moment (see notes 123 and 115 above).'**

Sub-Options on the hearing of the child

To avoid problems with the application of the non-recognition ground relating to the hearing of the
child, the option would also include one of the following sub-options:

Sub-Option A - Inclusion in the Regulation of a reference to Article 12 UN Convention on the Rights of
the Child

Article 12 of the UN Convention on the Rights of the Child, which all Member States have ratified,
requires that children capable of forming views have the right to express those views freely in all
matters affecting them and for this purpose requires them to be provided the opportunity to be heard in
any relevant judicial and administrative proceedings. The principle that children should be able to
express their views is reinforced by Article 24 para. 1 of the EU Charter of Fundamental Rights. This
option should act as a reminder to the authorities applying the Regulation.

Sub-Option B - Introduction of common minimum standards regarding the question from what age a
child must be given the opportunity to be heard

Common minimum standards regarding the hearing of the child would ensure that there is a core
minimum which all Member States would have to respect when it comes to determining whether it is
appropriate to hear a child in a specific case.

This option would introduce clear standards regarding from what age a child should be given the
opportunity to be heard. In the case of a 14-year-old child involved in parental responsibility
proceedings, the sub-option provides that the child must always be given the opportunity to be heard,
unless it is established that the child is not capable of forming his/her own views or it is considered that
the hearing would be harmful for the child. In the case of a younger child, the sub-option provides that
the child must be given an opportunity to be heard if he or she is capable of forming his or her own
views, unless it is considered that the hearing would be harmful for the child.

Sub-Option C — Introduction of an obligation to give the child an opportunity to express his or her
views

This option would leave Member States' rules and practices on how to hear a child untouched, but
would require mutual recognition between the legal systems. This would mean that an obligation to give
the child who is capable of forming his or her own views an opportunity to express these views would
be made explicit in the Regulation, bearing in mind that all Member States have ratified the UN
Convention on the Rights of the Child which already obliges them to hear the children meeting the
condition mentioned above in any domestic and cross-border proceedings concerning them. Notably a
distinction would be made, as it is the case in the respective Article of the Charter of Fundamental
Rights, between when the child needs to be given the opportunity to be heard on the one hand (i.e.
when it is capable of forming/expressing his or her own views) and what weight the judge shall give to
the child's views on the other hand (which depends on the age and maturity of the child). This
distinction would have to be recorded in the judgment and in a certificate annexed to it. Courts would
thereby be obliged to motivate in the judgment itself as well as in the accompanying certificate why
they have either not heard the child or, if the child was heard, whether or not his or her wishes were
taken into account when making the decision.

12 Depending on the circumstances, this might still be the court of origin of the judgment, but if the child has relocated to the
Member State where enforcement is now sought, it might also be that Member State which has jurisdiction from now on to
rule on the merits of parental responsibility (and consequently also to amend orders made by courts which had jurisdiction
prior to the relocation) and may be outdated by the circumstances.
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Option 4: Option 3 plus introduction of targeted measures to improve the efficiency of actual
enforcement

To tackle the problem of inefficient enforcement, in addition to Option 3, a time limit would be
indicated for the actual enforcement of a judgment. This option would leave the means of enforcement
and their requirements up to the Member State procedure, e.g. which specific enforcement measure
should be ordered under which circumstances. In case the enforcement has not occurred after the lapse
of six weeks from the moment the enforcement proceedings were initiated, the court of the Member
State of enforcement would have to inform the requesting Central Authority in the Member State of
origin (or the applicant, if the proceedings were conducted without Central Authority assistance), about
this fact and the reasons for the lack of timely enforcement. This information would also be collated
annually and given to the Commission.

This option would also provide that the court of origin could declare a decision provisionally
enforceable even if this possibility does not exist in its national law. This is useful in systems where the
judgment is not yet enforceable while it is still subject to appeal.

Option 5: Option 3 plus introduction of a uniform enforcement procedure

This option would create a set of common rules for the enforcement of parental responsibility decisions.
This uniform enforcement procedure would fully replace the enforcement provisions under national law
for the cases falling within their scope.

5.5. Analysis of impact of Policy Options
5.5.1. Option 1: Baseline scenario

For the assessment of this option please see the problem definition. There are no forthcoming legislative
initiatives at global or EU levels to deal with these cross-border issues — which individual Member
States’ initiatives alone cannot tackle. Infringement proceedings would be unlikely to bring about
significant improvement in obtaining cross-border enforcement of parental responsibility matters
because the various different steps required — some to be taken directly under the Regulation like the
granting of exequatur, others under national law like ordering actual enforcement measures and possible
challenges against them — are currently enshrined in the Regulation itself. Moreover, proceedings
against single States would not lead to a uniform and coherent treatment of all applications for
exequatur and enforcement in the EU.

5.5.2.  Option 2: Extension of the current system for access judgments (abolition of exequatur plus
certificate on enforceability and respect of procedural standards) to all types of judgments on
parental responsibility matters

Effectiveness to meet objectives: There would be some positive impacts on simplification as any
judgment on parental responsibility would be directly enforceable in any other Member State on the
condition that the judgment is certified. In addition, situations in which a judgment contains some
elements that are directly enforceable and some element that require a declaration of enforceability (e.g.
custody and access rights), which can cause confusion, would be avoided because all (certified)
judgments would be covered by the same rules. As any judgment on parental responsibility would be
directly enforceable in any other Member State, citizens would not need to provide additional
administrative documents and/or pursue exequatur proceedings. When seeking enforcement, citizens
would only need to provide a copy of the judgment and the certificate issued by the court of origin
together with the required translations.

Enforcement as such, and the ordering of, and possible challenges to, individual enforcement measures,
would still be governed by the law of the State where enforcement is sought, and the challenges would
have to be brought there. A stay of enforcement, however, needs to be applied for exclusively in the
State of origin of the judgment according to the case law of the Court of Justice. This gives rise to very
complex legal situations and blockages which can also put the best interests of the child at risk because
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the legal "jungle" prevents a quick reaction to problems arising in the actual enforcement against a
child.

Likewise, if a judgment is only provisionally enforceable and still subject to appeal in the State of
origin, experience with the current abolition of exequatur for certain judgments has shown that the
twofold procedure in two different Member States gives rise to very complex legal situations and
blockages.

An enforceable judgment which is still subject to appeal needs to be challenged in the State of origin.
Enforcement measures, however, would still need to be ordered by the court in the State where
enforcement is sought, and would be determined by the national law of that State. The lack of
harmonised grounds for challenging concrete enforcement measures undermines the efficiency of the
Regulation and will not protect the best interest of the child as the enforcement as such could be still
refused of various grounds.

Cost savings: Costs related to exequatur proceedings could be fully eliminated; there would be no need
to go through additional procedures to apply for enforceability. For exequatur proceedings, costs of
around € 1,100 to 4,000 have been reported to be incurred per case. In cases of appeal, however, the
associated costs are higher.

Stakeholders' views: The opinions concerning a potential abolition of exequatur proceedings are
generally positive but cautious. Private individuals are the most prominent group seeking to expand the
abolition of exequatur (82%), followed by judges and lawyers (71% collectively). Those with practical
experience of the Regulation are mostly in favour of full abolition of exequatur, with 66% of positive
votes.

However, in light of the problems described above,'* only a smaller group of stakeholders favoured
abolishing exequatur proceedings using the current system.'?® Instead, many stakeholders demanded
additional measures. Some interviewees underlined that parental responsibility cases may be very
sensitive and that there are cases in which the enforcement can entail severe effects for the parties
involved and in particular for the best interests of the child.

Finally, five of the eight responding Member States (BE, DE, FR, PL, UK) indicate that exequatur
should not be fully abolished. The UK and Germany, in particular, stated that it would be inappropriate
to completely abolish exequatur and that safeguards should be maintained.

5.5.3.  Option 3: Abolition of exequatur with appropriate safeguards to be invoked at the stage of
enforcement

Effectiveness to meet objectives: This option would simplify the procedure. Thanks to it, citizens
would not need to provide additional administrative documents and/or follow additional proceedings
and thereby delays would be eliminated. Enforcement measures would still need to be ordered by the
court in the State where enforcement is sought, and would be determined by the national law of that
State. Nonetheless, this option is likely to generate strong positive impacts on the best interests of the
child. In addition to the reduction of delays connected with the exequatur proceedings, this option
would ensure a possibility for the defendant to apply for a stay or refusal of enforcement in the Member
State of enforcement where any of the grounds for non-recognition can be raised in the same procedure.
Moreover, this option would ensure predictability of the enforcement proceedings as a specific
enforcement measure could only be opposed on the grounds stipulated in the Regulation. It would also
enhance transparency and predictability of the enforcement proceedings as opposed to the current

125 The fait accompli-problem and lack of effective legal remedies to stay enforcement in exceptional situations, and the
complications and delays caused if the clarifications needed by the enforcement officer depend solely on the court of origin
rather than on an enforcement court in the State where enforcement is sought.

120 T e. the issuance of a certificate by the State of origin where any legal challenges against the judgment, and requests for a
stay of enforcement have to be brought while legal challenges against modalities of enforcement are to be brought in the
State of enforcement.
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situation where parents requesting enforcement are facing a variety of obstacles vested in national laws.
A change of circumstances could be taken into account through the nuancing of perpetuatio fori; this
would ensure that judgments giving rise to recognition and enforcement problems caused by a change
of circumstances would significantly be reduced in numbers and thus greatly enhance mutual trust.

Cost savings: This option would significantly reduce costs, because there would be no need to go
through additional procedures to apply for enforceability, and challenges against the judgment and
against enforcement or enforcement measures could be brought in the same proceedings. For exequatur
proceedings, costs of around € 1,100 to 4,000 have been reported to be incurred per case. In cases of
appeal, however, the associated costs are higher.

Stakeholder's views: Member States indicated that the system of merged recognition and enforcement
could be accepted under the condition that safeguards be put in place for the requested State and/or the
defendant to challenge recognition and/or concrete enforcement measures. Such a system would be
similar in some respects to the approach agreed in the case of the Brussels I recast and therefore more
likely to be acceptable to Member States than Option 2.

The impact of the sub-options for the hearing of the child:

Sub-Option A - Include in the Regulation a reference to Article 12 UN Convention on the Rights of the
Child (UNCRC)

Effectiveness to meet objectives: This option would not create a new obligation. A disadvantage of it
1s, however, that in case of doubt, national courts would not be able to refer questions on Article 12
UNCRC to the Court of Justice. Moreover, this option would not fully ensure that judgments are not
refused on the basis of mere differences of Member States' standards concerning the hearing of the child
as the UNCRC, which is in force for all Member States, leaves the modalites of the hearing up to the
national law and a Member States can still refuse the recognition of a judgment which violates
fundamental principles of procedure in that Member State. However, it might be considered to have
only marginal real impact in practice.

Transposition and compliance: This option would not necessarily cause a need for additional training
for judges because it will continue to be a matter for national procedure who hears the child and in
what setting (judge or social worker, in- or outside of the courtroom). Moreover, already now the
hearing of children in court proceedings, which is given more and more attention, is a recurring topic on
the agenda of national and international judges' conferences and training events, and the Commission
will continue to give its support to such events.

Sub-Option B - Introduction of common minimum standards regarding the question from what age a
child must be given the opportunity to be heard

Effectiveness to meet objectives: This option would have a positive effect as it would oblige the
authorities in each Member State to give children above a certain age the opportunity to express their
views freely. In addition, the authorities would need to consider the child's views in accordance with
their age and maturity. Both aspects would be confirmed in the judgment as well as in a certificate
accompanying it so that the authorities of the Member State in which the enforcement is sought could
not refuse its recognition. If the court states that it did not hear the child, or that it did not give due
weight to his or her views, reasons must be given.

An age limit, however, (be it 14 years or lower) for the right to be heard would run contrary to UNCRC
principles because under Article 12 UNCRC, any child capable of forming his or her own views shall
enjoy the right to express those views freely in all matters affecting the child, regardless of his or her
age. Children below the defined age limit would therefore not be sufficiently protected by this option.

Transposition and compliance: See Option 1.
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Sub-Option C - Introduction of an obligation to give the child an opportunity to express his or her views
and obligation of mutual recognition

Effectiveness to meet objectives: As the obligation to hear children who are capable of forming their
views is already established by the UN Convention on the Rights of the Child, its addition to the text of
the Regulation would not create a new obligation. It would therefore have a positive impact on the
national legal system in the Member States where the common practice of hearing children in all
proceedings concerning them is not yet sufficiently practiced despite the legal obligation embadded in
the UN Convention on the Rights of the Child. The general obligation to give the children the
possibility to express their views, as proposed in this option, would also avoid creation of possibly
different regimes for domestic and cross-border cases. This option would ensure that a judgment could
circulate without being hindered by divergent rules in the Member State of origin and the Member State
of enforcement. Problems would be avoided for example in Member States with stricter standards
regarding the hearing of the child (such as Germany were very young children are heard) as these
Member States would not be encouraged to refuse recognition and exequatur if the hearing of the child
which does not meet their own standards. In addition, enhanced protection could be ensured for the
child, permitting the court to decide, in a specific case, not to hear the child if there is a risk of harm to
the child. The key new element is that the obligation for courts to give active consideration to this
matter and motivate this accordingly. Member States would be obliged to recognise the decisions from
other Member States on this point. Overall, this would strengthen the best interests of the child which is
the overriding principle of the Regulation.

Transposition and compliance: Making the obligation to hear the child explicit in the Regulation
would enable courts in case of doubt to refer questions on this provision to the Court of Justice, and if
complaints are brought before the Commission, the Commission could examine whether Member States
complied with this obligation in the particular case. Like Options 1 and 2, the obligation would not
necessarily cause a need for additional training for judges because it will continue to be a matter for
national procedure who hears the child and in what setting (judge or social worker, in- or outside of the
courtroom). Moreover, already now the hearing of children in court proceedings, which is given more
and more attention, is a recurring topic on the agenda of national and international judges' conferences
and training events, and the Commission will continue to give its support to such events.
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Comparison of sub-options:

Sub-Option A:

Reference to the UN
Convention on the
Rights of the Child

Sub-Option B:

Standards on from
what age the child
needs to be heard

Sub-Option C:

Introduction of an
obligation to give the
child an opportunity to
express his or her views

To consolidate
mutual trust between
MS in relation to the

This option would only
marginally improve
mutual trust as it would

This option would
improve significantly
mutual trust and

This option would
improve mutual trust to a
reasonable extent and

hearing of the child only remind of the eliminate non- significantly reduce the
existing obligation. recognition of non-recognition of
judgments. judgments.
To protect the best It only marginally It would improve the It would improve the best

interests of the child

improves the best
interests of the child.

best interests of children
above a certain age but
not of the children
below the age limit.

interests of the child
irrespective of age.

Impact on legal 0 This option would avoid | This option would avoid
systems creating different creating different
standards for domestic standards for domestic and
and cross-border cases. cross-border cases.
Coherence with Yes Not in line with Yes

international
instruments

UNCRC and the
Charter

Transposition and
compliance

No new obligation

No need for Member
States to oblige judges in
person to hear the child
(thus existing procedures
can be kept)

Training at national and
international levels is
already available

Commission would
continue to support such
training.

References to the CJEU
for preliminary rulings
and implementation
action on the side of the
Commission not possible
based on UNCRC

No new obligation

No need for Member
States to oblige judges in
person to hear the child
(thus existing procedures
can be kept)

Training at national and
international levels is
already available

Commission would
continue to support such
training.

Transposition and
compliance would be
ensured by guidelines
issued by the CJEU
through preliminary
rulings and
implementation  action
on the side of the
European Commission.

No new obligation

No need for Member
States to oblige judges in
person to hear the child
(thus existing procedures
can be kept)

Training at national and
international  levels is
already available

Commission would
continue to support such
training.

Transposition and
compliance  would be
ensured by guidelines

issued by the CJEU
through preliminary
rulings and

implementation action on
the side of the European
Commission.

Sub-Option C is preferred as it would require Member States to mutually respect their national rules
while obliging them to give the child the opportunity to express his or her views and take due account of
them. The choice of this sub-option is guided by the principle of proportionality. It respects national
laws but avoids at the same time that mere differences between the Member States serve as a ground for
non-recognition. Introduction of common European standards, Option B, for the hearing of the child

would have an even stronger impact but this option would not be in line with the UNCRC.
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5.5.4.  Option 4: Option 3 plus introduction of targeted measures to improve the efficiency of actual
enforcement

Effectiveness to meet objectives: This option would strongly simplify the procedure for recognition
and enforcement of judgments. In addition to what was said on Option 3, this addition would reduce
delays through the indication of a time limit (e.g. six weeks from the moment the enforcement
proceedings are initiated) when the actual enforcement of a judgment has to be completed at the latest.
In cases where enforcement was not achieved within the time limit, the reporting obligation to the
requesting Central Authority (or applicant) would allow the parent to be informed about this fact. This
extra transparency would over time have an overall beneficial impact on mutual trust. Moreover, this
addition would reduce delays by ensuring that the court of origin could declare a decision provisionally
enforceable notwithstanding contrary national law on the matter and therefore the cross-border
enforcement could be carried out without delays if this is appropriate under the circumstances.

Cost savings: Parents seeking enforcement would save money as the work of a highly specialised
lawyer would be needed for a shorter period of time. Even though it is not possible to estimate in how
many cases such savings could be achieved, it should be noted that every 10 hours of work of a
specialised lawyer generate costs between € 1,000 and 4,000. Similarly, there could be a small reduction
of costs for Central Authorities if procedures are shorter at the enforcement stage; their assistance would
be required for a shorter period. However, given the different organisation of work and remuneration of
the Central Authorities' staff it is not possible to quantify such savings.'*’

Stakeholders' views: The differences between national systems were generally seen as the most
significant area for improvement by public consultation respondents. In particular, 92% of the lawyers
who responded were of the view that the enforcement of decisions concerning parental responsibility
could be improved. The most significant problem identified was the variance between the national
systems, and many respondents were of the opinion that the lack of uniform enforcement procedures
across the Member States poses challenges. In addition, several respondents indicated that enforcement
is not sufficiently speedy. Parents and practitioners clearly advocated for the adoption of common
minimum standards or even suggested a uniform enforcement procedure.

5.5.5.  Option 5: Option 3 plus introduction of a uniform enforcement procedure

Effectiveness to meet objectives: In addition to what was said on Option 3, this option would have a
strong positive impact on the effectiveness and predictability of the enforcement proceedings in all
Member States. It would provide for a uniform procedure for the enforcement of family decisions,
containing rules concerning the refusal of enforcement as such and the challenge of specific
enforcement measures. Parents seeking enforcement would know in advance the procedure to follow in
all Member States.

Cost savings: Parents seeking enforcement would save money as they would not necessarily need to
look for a highly specialised lawyer with knowledge of the foreign enforcement system. Even though it
is not possible to estimate in how many cases such savings could be achieved, it should be noted that
every 10 hours of work of a specialised lawyer generate costs between € 1,000 and 4,000. In addition,
there could be a small reduction of costs for Central Authorities; if procedures are more harmonised and
shorter at the enforcement stage, there should be fewer requests for assistance and/or their assistance
would be required for a shorter period. However, given the different organisation of work and
remuneration of the Central Authorities' staff it is not possible to quantify such savings.'**

Stakeholders' views: In the public consultation, Member States signalled enforcement as being a
highly sensitive matter. Some (BE, NL, PL) agreed that there is an issue with enforcement and that the
national law does not always guarantee efficient procedures for implementing decisions on parental
responsibility. However, the views on the ways for improvement varied. While France and the UK were

'?" See supra at 3.1., last paragraph.
'2¥ See supra at 3.1., last paragraph.
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not supportive of common minimum standards at the European level they noted that an appropriate way
to address enforcement issues is to improve the operation of existing provisions of the Regulation. The
Czech Republic and Germany answered negatively to this question.

In the meeting organised with Member States, most representatives (SK, UK, SE, LV, LT, ES and FI)
recognised the complexity of national procedures but spoke against any intrusive EU action in this

regard.

5.6. Comparing the Options and preferred Policy Option
Objectives/Impacts Simplify/Reduce delays Ensure best interests | Consolidate Impact on legal
and costs for recognition | of the child mutual trust systems
and enforceability as
well as for enforcement
Option 1: Baseline | 0 0 0 0
scenario
Option 2: Abolition | This option would have | It would have limited | Non-recognition | 0
of exequatur plus | some positive impact on | positive impact on | could be
certificate on | reducing delays and costs | best interests of the | reduced to some
enforceability and | as the judgments would | child as delays would | extent. The
respect of procedural | not require exequatur | remain including at | existing
standards and there would be no | the stage of | difficulties  at
need to pay for | enforcement. the stage of
exequatur. Enforcement | Moreover, there | enforcement
delays would however | would be no | would remain.
remain as they are. consistent refusal
grounds for
enforcement proper.
The system provides
no flexibility to deal
quickly  with a
request for a stay of
enforcement in
exceptional cases if
enforcement  seems
harmful to the child's
best interests.
Option 3: Abolition | This option would have a | The option would | Non-recognition | This option
of exequatur with | very positive impact as | have a  positive | could be | would have to
appropriate the procedure for | impact on the best | reduced to a | some extent an
safeguards to be | challenging recognition | interests of the child | greater extent. | impact on
invoked at the stage | and enforceability would | as there would be an | Refusal of | Member States'
of enforcement merge into one with | exhaustive list of | enforcement national
challenging specific | refusal grounds. The | could equally be | procedures as it
enforcement  measures | system would provide | avoided to a | would

and thereby significantly
reducing delays.

flexibility to deal
quickly and under
uniform  conditions
with exceptional
situations where
enforcement  seems
harmful to the child's
best interests.

greater extent.

harmonise some
aspects of
enforcement

law.
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Option 4: Option 3
plus introduction of
targeted measures to

improve the
efficiency of actual
enforcement

Very positive impact
like Option 3. The
additional indicative time
limit for enforcement
(e.g. Six weeks)
triggering reporting
obligations will enhance
the timely enforcement

Same as Option 3.

Moreover, it would
protect the child
even more than

Option 3 due to the
introduction of time
limits.

Same impact as
Option 3 on
non-recognition
but in addition,
actual
enforcement
would
improved.

be

This option
would have to
some extent an

impact on
Member States'
national

procedures as it
would

of judgments. harmonise some
S f
The possibility for the aspects 0
- enforcement
court of origin to declare law
a decision provisionally ’
enforceable will reduce
delays even further.
Opti(.)n 5: Option 3| This  option  would | It would offer the | Same impact as | This option
pll{s introduction of a | ,rovide for a uniform | strongest protection | Option 3 on | would have an
uniform enforcement | ;5,4 transparent | of the child as most | non-recognition | increased

procedure enforcement procedure; | delays would be | but in addition, | impact on the
therefore most delays | eliminated. actual Member States'
would be eliminated. enforcement national
would be | procedures
improved compared to
further as | Options 3 and 4
compared to | above.
Option 4.

The preferred policy option for recognition and enforcement is Option 4. In line with the operational
objectives, it would abolish the exequatur requirement while maintaining appropriate safeguards
(grounds for non-recognition and for refusal of enforcement) to be invoked by the defendant at the stage
of enforcement in one and the same procedure before the courts of the State where enforcement is
sought. This will shorten the overall duration of the proceedings. To diminish problems relating to the
differences in the national practices for the hearing of the child and the resulting refusals of the
recognition of the judgment, the combination with the Sub-Option C on hearing the child would require
Member States to mutually respect their national rules while obliging them to give the child the
opportunity to express his or her views and take due account of them. The choice of this sub-option is
guided by the principle of proportionality. It respects national laws but avoids at the same time that
mere differences between the Member States serve as a ground for non-recognition. The introduction of
common European standards for the hearing of the child would have an even stronger impact but this is
disproportionate and politically not feasible.

Option 4 will guarantee that the enforceability or actual enforcement of judgments can only be refused
on the basis of a limited list of fully uniform grounds. The additional introduction of a time limit and the
possibility to declare a judgment provisionally enforceable even if the national law of the State of origin
does not provide for this will clearly enhance the efficiency of the proceedings. This would be balanced
by some flexibility to deal quickly and under harmonised conditions with exceptional cases where
enforcement seems harmful to the child's best interests. While an even more unified enforcement
procedure would enhance predictability to an even greater extent and avoid undue delays (Option 5), it
would however be seen as an intrusive intervention into the Member States' national procedures.
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6. COOPERATION BETWEEN NATIONAL AUTHORITIES

6.1. Problem definition

The cooperation between Central Authorities in specific cases on parental responsibility'* is essential
to support effectively parents and children involved in cross-border proceedings relating to child
matters. Central Authorities shall, for example, collect and exchange information on the situation of the
child (for instance in connection with proceedings regarding custody, access or the return of the child),
assist holders of parental responsibility to have their judgments recognised and enforced (in particular
concerning access rights and the return of the child) and facilitate mediation. Their quick and efficient
handling of child cases is an indispensible prerequisite for mutual trust which is the core of good
cooperation between the authorities of different Member States.

The cooperation between Central Authorities was regularly discussed at their annual meetings organised
by the Commission since 2006. Also the national experts in the framework of the evaluation study as
well as judges and parents assessed its functioning via public consultation. The general opinion on the
cooperation differs between the national experts interviewed for the evaluation study, who recognise
some deficiencies on one hand, and parents, on the other hand, who generally perceive the work of
Central Authorities as bureaucratic and slow.

One source of the problem, observed by all stakeholders, including Member States, is the unclear
drafting of the article” setting out the assistance to be provided by Central Authorities in specific cases
on parental responsibility. This has led to delays which were detrimental to children's best interest. In
some cases the result was even the non-fulfilment of requests, which then put the welfare of the child
concerned at risk. According to the results of the consultation, the article does not constitute a sufficient
legal basis for national authorities in some Member States to take action because their national law
would require a more explicit autonomous legal basis in the Regulation.

First, according to its chapeau, the Central Authorities shall provide their assistance only “upon request
from a central authority of another Member State or from a holder of parental responsibility”. Courts
and child welfare authorities are not mentioned although the duties listed in the article also include the
obligation to provide assistance to courts in transferring jurisdiction to another Member State if they
think that the courts there are better placed to hear the case, and to provide assistance to courts
envisaging to place a child in a family or institution another Member State (on this aspect, see chapter
2.4.). This has given rise to doubts, in particular by UK judges,whether courts may avail themselves of
the assistance of the Central Authorities under this provision or not, and to ensuing delays in handling
requests for assistance.

A second area signalled by the Central Authorities and judges where problems arose is the collection of
child-related information. Pursuant to Article 55 (a) Central Authorities shall — again upon request from
a Central Authority of another Member State or from a holder of parental responsibility — collect and
exchange information on the situation of the child, any procedures under way and decisions taken
concerning the child. To this end, the Regulation provides that they shall act directly or through public
authorities or other bodies in accordance with the law of their Member State in matters of personal data
protection. Requests for information under this article which are transmitted by the Central Authority of
another Member State can inter alia originate from courts in that State or from public authorities, e.g.
child welfare authorities. If they originate from a court, Member States sometimes refuse to apply this
article and refer to the Regulation on the Taking of Evidence'®' which provides for a more formal (and
therefore lengthier) procedure. Courts, however, often prefer to use the more recent and more
specialised Brussels Ila Regulation for the following reasons:

12 Article 55 of the Regulation.

10 Article 55.

B! Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the Member States in the
taking of evidence in civil or commercial matters, OJ L 174, 27.6.2001, p. 1.
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The Evidence Regulation is a horizontal instrument from 2001 which applies to all civil law
proceedings — adversarial proceedings in civil and commercial matters (covering in particular financial
matters) as well as proceedings (e.g. relating to parental responsibility ) which fall under the regime of
so-called voluntary or non-contentious jurisdiction. For the first group of cases, there are very strict
formal standards on what kind of evidence may be used and how it may be obtained by a court because
the Regulation struck a general balance between the need for speed and the protection of the parties. In
parental responsibility and child protection matters, however, there are not always two parties litigating
between themselves, but there is always some public interest at stake (namely, the best interests of the
child) which gives the court a stronger role (often with ex-officio-duties) and a greater discretion as to
the evidence and the procedure for obtaining it. If a court in a child protection case is of the view, for
example, that it prefers for reasons of urgency to rely on information obtained through a less formal
procedure than under the Evidence Regulation because this can be obtained more quickly, this is
normally possible under the national procedural law. Therefore, for obtaining social reports from
abroad, courts often use even out-of-court channels like the International Social Service (ISS), a non-
governmental organisation which has correspondents in more than 120 countries because they consider
this to be quicker than to proceed under the Evidence Regulation (the time limit under that Regulation is
90 days following receipt, and transmission is normally on paper by post). Since 2005, when the
Brussels Ila Regulation with its network of Central Authorities entered into force, courts have started to
use this specialised channel more and more in child-related cases because it is as quick as the informal
ISS channel, using transmission by e-mail or fax and ensuring swift handling of the request, and
moreover cost-free (unlike ISS; under the Evidence Regulation costs may be levied under certain
conditions) and therefore better for the parties. In addition, ISS does not have correspondents in all
States. Gradually, more and more judges from the Member States have been participating in the annual
meetings of Central Authorities under the Brussels Ila Regulation, and judges and Central Authorities
repeatedly stated that it is unsatisfactory that in some cases, when the judge decides to proceed under
Brussels Ila through the dedicated Central Authority channels to obtain a social report quickly, this
works while in other Member States the request is not carried out because of the unclear wording of the
relevant article, thus causing delay. They perceive the Central Authorities as their natural contact point
for support in cross-border parental responsibility cases, which is indeed what they were meant to be
under the Brussels ITa Regulation for this specialised area of law.'**

Child welfare authorities requesting information on a child, on the other hand, are not entitled to make
use of the Evidence Regulation. Another problem is that the requested child welfare authorities act
under their own national law, and it often happens that their national law contains further conditions for
the establishment of a social report on a child — e.g. that there are indications that the child’s welfare is
at risk. If the conditions established by the national law of the requested State are not met, the social
report is not provided - which leads to delays in the proceedings in the requesting Member State or
renders them impossible.

Thirdly, the article contains another important gap. Under the jurisdiction rules of the Regulation, child
matters will normally be brought before a court in the Member State of habitual residence of the child.
Therefore the child is present within the jurisdiction of the court seised, and there is no need for a social
report on the child from another Member State. But the Regulation, as presented in a real case example
in the evaluation study, does not provide for cross-border social reports in cases where the Member
State of habitual residence of the child needs information about an adult or siblings in child-related
proceedings pending before it.

"2 In this context it is worth mentioning that another horizontal instrument, the Legal Aid Directive, is hardly used either in
cases falling within the parental responsibility chapter of the Brussels Ila Regulation because either legal aid is granted
automatically for those cases or Central Authorities provide the relevant assistance in obtaining it. Outside this specialised
area, citizens often need assistance in obtaining legal aid for a case to be brought in another Member State and therefore turn
to the Legal Aid Directive but under Brussels Ila it is quicker to channel all requests and information through one and the
same channel, namely the Central Authorities which were created to assist citizens, courts and authorities in their child-
related proceedings.
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Example 1: Request for a social report on a potential temporary carer

An eight-year old girl of Czech nationality, an orphan, is living in an institution in the Czech Republic
and is placed under guardianship. A Czech aunt of the child who is living in France offers to host the
child in France during the summer school holidays. The Czech child care authorities ask the Czech
court for permission, and the court wants to request a social report from France about the aunt, stating
whether the environment there is suitable for the child and whether the aunt seems fit to care for the
girl during holidays. The answer, which comes only after several months, is that the Regulation only
provides for the establishment of a social report on the situation of the child, not on the situation of the
aunt. By then it is too late for the court to use the Evidence Regulation because the summer holidays
are about to begin. As a result, the child was not allowed by the Czech court to spend the holidays with
her aunt. A year later, the Czech court allows the child to travel to France to stay with the aunt and
asks the French authorities for a social report on the situation of the child as soon as the girl has
arrived at her aunt’s home. In this case, the report is established, but the Czech court had taken the risk
of sending the child abroad without being sure that the conditions there would be in accordance with
the child’s best interests.

Please see Annex 9 for further examples of cooperation between the national authorities.

In an informal meeting, Member States' representatives pointed to the fact that the Regulation provides
that the requested Central Authority shall comply with the law of its Member State on personal data
protection. As the Regulation does not explicitly mention information on persons other than the child at
issue, the data protection rules normally prevent the transmission of such information. In sum, the
provisions on cooperation have thus been considered as incomplete and not sufficiently specific.
Problems have also been reported by the national experts in the evaluation study and the public
consultation with regard to the translation of the requests and the information exchanged because the
Regulation is silent on this. This is another key factor in causing delays for parents and authorities in
child-related proceedings.

The Regulation is designed to apply as a self-contained system (one-stop shop) which provides all the
tools necessary for proceedings on parental responsibility matters in a swift, informal way, based on the
cost-free assistance of Central Authorities. But whenever a social report about an adult or siblings of the
child concerned by the proceedings is required, courts must have recourse to the Taking of Evidence
Regulation also in cases where other aspects of the case are dealt with through Central Authority
channels. Moreover, this latter possibility does not exist for child welfare authorities which often have
tasks similar to courts under the law of the Member States. This duplicates procedures and causes
delays as well.

Lastly, it is worth mentioning that due to a lack of financial and/or human resources, some Central
Authorities appear to be impeded in handling all requests with the appropriate swiftness and therefore
need to prioritise. In practice this often means that they deal with child abduction cases first, and
cooperation requests under the article discussed here (or under the placement article discussed supra
under 2.4.) are only dealt with if there are still resources left — which is often not the case.'’® This
negative optinion was in particular voiced by the private indivuals who replied to the public
consultation but it was also confirmed by Central Authorities during their annual meetings in the
framework of the European Judicial Network in civil and commercial matters. Such delayed
performance or non-performance is detrimental to mutual trust and places a burden on future
cooperation (see Annex 9 for the overview of human resources of Central Authorities).

133 This problem can be compounded in cases where the same individuals in a Central Authority also have to respond to

requests under other EU instruments, for example, the Maintenance Regulation, the Taking of Evidence Regulation or the
q p g g g

Legal Aid Directive.
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6.2. Scale of the problem

In the years 2012, 2013 and 2014 the Central Authorities of all EU Member States together registered a
total of 502, 775 and 769 incoming requests under this provision on the exchange of information.'**
There are no figures about the outcome of these requests (information received or not) but during the
annual meetings of the Central Authorities it was repeatedly highlighted that requests concerning
information about the children often take very long to be answered and are sometimes not answered at
all because the Regulation is considered too vague.

6.3. Subsidiarity

The shared Union competence (which has already been exercised through the Regulation) flows from
Article 81 para.2 (e) (effective access to justice) and (f) (elimination of obstacles to the proper
functioning of civil proceedings, if necessary by promoting the compatibility of the rules on civil
procedure applicable in the Member States) TFEU. For the actions to be performed by national
authorities, the article at issue here was intended to provide an autonomous legal basis. Practice in the
application of the Regulation has shown, however, that it is not sufficiently specific to fullfil this
purpose in all legal systems of the Member States. Even within the same Member State it often happens
that one local authority accepts a request under this article while another local authority would reject a
request with identical wording. These drafting deficiencies of Union law can only be corrected by
Union law in order to ensure the uniform application of this article throughout the Union.

6.4. Objectives
General objective:

(a) to enhance cooperation between the national authorities and thereby better protect parents and
children in cross-border proceedings
(b) to simplify the cross-border cooperation between the Central Authorities

Specific objectives:

(a) to reduce delays associated with cross-border cases concerning children, thereby safeguarding
the best interests of the child

(b) to increase mutual trust among national authorities,in particular Central Authorities, cooperating
in child matters across borders

6.5. Description of Policy Options
Option 1: Baseline scenario

This option does not involve any legislative intervention. The "soft law measures" already in place
should continue. They include a Practice Guide on the Regulation which was developed by the
Commission and is updated as the need arises, > regular meetings of the Central Authorities of Member
States organised at least annually by the Commission in the framework of the European Judicial
Network in civil and commercial matters to discuss structural problems and (in bilateral meetings
between Central Authorities) individual cases. A dedicated website with up-to-date information on the
family mediation framework in each Member State was created, reaching out to disputing parents and
promoting the use of international family mediation, in particular in cases of international parental child
abduction, as a sustainable means of dispute resolution.

134 Responses received from the Central Authorities of the Member States to a Questionnaire developed by the Working
Group on Statistics formed by Central Authorities within the framework of the European Judicial Network for Civil and
Commercial Matters in 2015.

133 http://ec.europa.eu/justice/civil/files/brussels_ii_practice guide en.pdf.
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Option 2: Clarification of the Central Authorities' and other requested authorities’ tasks

Under this option, in addition to the soft law measures described in Option 1, clarification would be
provided on the following aspects: (1) Who can ask (2) which assistance or information (3) from whom
and (4) under which conditions. It would be made clear that also courts and child welfare authorities can
request the assistance of Central Authorities. Moreover, with respect to the transmission of social
reports, the provision would be clarified to cover also reports on adults or siblings which are of
relevance in child-related proceedings under the Regulation. It would be made clear that this is (for
courts) a cost-free alternative (except for possible translation costs) to the Evidence Regulation and for
child welfare authorities an alternative to obtaining such information through the International Social
Service, an international Non-Governmental Organisation. As in other provisions of the Regulation, in
the 1996 Hague Convention and the 1980 Hague Convention, it should be stated that the request is to be
accompanied by a translation into the language of the requested State. Likewise, it seems advisable to
establish some minimum requirements for a request for a social report, namely a description of the
proceedings for which it is needed and the factual situation that gave rise to those proceedings. A
standard form could be developed for requests for assistance under the Article, thereby limiting the need
for translation. The Regulation could also establish an autonomous time limit for the requested authority
to respond. As concerns the requested national authority, e.g. when a social report is asked for, the
Regulation could make clear that the requested authority is under an autonomous obligation created by
the Regulation to provide such report, without any additional requirements existing under the national
law of the requested State having to be met.

Option 3: Clarification of the Central Authorities' and other requested authorities’ tasks plus addition
of an article on adequate resources

As a starting point, this option would include the same soft law measures as Option 1 and the same
drafting changes as Option 2. In addition, an article stating that Member States shall ensure that Central
Authorities have adequate financial and human resources to enable them to carry out the obligations
assigned to them under this Regulation. Similar provisions have already been included in other Union
instruments.>°

6.6. Analysis of impact of Policy Options
6.6.1. Option1l: Baseline scenario

The maintaining of the legislative ‘Status quo’ implies that no legislative changes would be made; for
the impacts see problem definition. Figures for 2012-2014 show a significant rise of applications from
2012 to 2013; the number of applications under this provision subsequently remained stable at about
770 per year. As the number of international couples and cross-border mobility are generally increasing,
it can be expected that also the number of requests for cross-border cooperation in child-related matters
will increase. In child-related cases, time is of the essence as children have a different perception of
time. The "soft law measures" would continue to be applied because they are important for the smooth
operation of the Regulation and the efficient handling of cases by courts and authorities concerned, but
these measures alone cannot overcome neither the legislative deficiencies perceived in the article on
cooperation nor the resource problems demonstrated in the problem definition. As for the operation of
the current Article on cooperation, infringement proceedings, which need to be based on a perceived
structural deficit in the implementation of the Regulation, would promise little success as the provisions
are admittedly unclear. There are no other legislative project at global or Union levels forthcoming to
deal with this cross-border issue — which Member States cannot tackle individually.

136 See, e.g., Article 3a, subpara. 3 of Directive 2002/21/EC as amended by Directive 2009/140/EC of 25 November 2009,
0J 18.12.2009, L 337, p.37 (47) and Article 2(2a) of Council Decision 2001/470/EC as amended by Decision No
568/2009/EC of the European Parliament and of the Council of 18 June 2009, OJ 30.6.2009, L 168, p. 35 (37).
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6.6.2.  Option 2: Clarification of the Central Authorities' and other requested authorities’ tasks

Effectiveness to meet objectives: Including courts and authorities among those who can request the
assistance of Central Authorities will remove doubts as to whether courts and authorities are entitled to
such assistance. Extending the Article to the transmission of social reports not only about the child, but
also on adults and siblings if this is of relevance in proceedings concerning the child, together with the
clarification in a Recital that this is in addition and without prejudice to using the Evidence Regulation,
will allow the court or authority requiring the information to use the Central Authority as a one-stop-
shop for all information required, rather than resorting to different instruments with different conditions
and transmission channels. Standard forms, and autonomous rules on reasons/requirements of the
request, necessary translations, together with an autonomous obligation of the requested authority to
provide the information, and autonomous data protection rules setting out which information may be
revealed to Central Authorities will remove all existing doubts about who can request which
information from whom under this article which have given rise to questions, delays and non-fulfilment
of requests. An autonomous time limit for the response will further contribute to a smooth and quick
handling of requests for assistance under this Article. In addition, the soft law measures would need to
be continued (see baseline scenario). While these measures will enhance the cooperation under this
article and lead to some savings of human resources, it is not to be expected, however, that these
savings are sufficiently big to convert Central Authorities which are currently seriously under-staffed
and under-resourced to fully operational authorities.

Cost savings: Those Central Authorities which have so far refused to assist courts and authorities upon
their request, and to obtain or provide social reports about adults and siblings which are of relevance for
child-related proceedings, will in the future have to carry out such requests, which may increase their
workload. However, as the Central Authority is normally not the authority drawing up the social report
but only passing on the request to the competent national authority and later transferring the report to
the requesting Central Authority, the additional work is limited. Likewise, the assistance to courts with
the transfer of jurisdiction and the forwarding of judgments is normally limited to a mere letter-box
function so that the workload of Central Authorities would only increase to a minimal extent (if at all)
because the current correspondence discussing whether a request falls under the Regulation or not will
no longer occur. In total, the reformulation of the Article therefore is likely to save costs. When the text
of this Article spells out all the necessary details, allows for a one-stop-shop and contains a time limit,
requests for assistance, in particular for social reports, can be fullfilled more quickly in a single,
streamlined procedure under this Regulation, thereby shortening the proceedings for which they are
needed and reducing the amount of human resources necessary to process a request. However, given the
different organisation of the work at Central Authorities, the number of staff and their remuneration it is
not possible to make any precise estimates in this regard. "’

Stakeholders’ views: Stakeholders’ views on cooperation were mixed during the public consultation.
Of the Central Authority staff members who responded, 83% (i.e. 5 of 6) believe that cooperation
between Central Authorities functions well. Also 58% of the legal practitioners who responded (i.e. 31
of 53) are of this view. However, the majority of private individuals who responded (76%, i.e. 26 of
34), are of the view that cooperation does not function well. Lack of cooperation and communication
was a main feature of most answers. Excessive procedural formalities and slow transfer of information
were mentioned.

6.6.3.  Option 3: Clarification of the Central Authorities' and other requested authorities’ tasks plus
addition of an article on adequate resources

For the clarification part see the preceding section on Option 2. For the additional article on adequate
resources, the following needs to be added:

17 See supra at 3.1., last paragraph, and at 4.5.1.
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Effectiveness to meet objectives: An explicit obligation in the Regulation for Member States to
provide sufficient financial and human resources for their Central Authorities will give extra weight to
the implementation of the Regulation and render explicit what should already be considered as implicit
in terms of effective implementation of the Regulation. Indeed, in the interests of mutual trust, it is
important that there is a "two-way street" in terms of cooperation. The proposed resource article will be
important if priorities have to be set at national level and budget has to be allocated accordingly within a
Member State. An explicit obligation spelled out in the Regulation should stress the political importance
of duly equipped Central Authorities in order to ensure an efficient application of the Regulation. The
indicator for sufficient resources would be the performance of the respective Central Authority.
Monitoring the performance of Central Authorities by the Commission could take place more
effectively, in particular upon complaints from other Central Authorities.

Costs: For some Member States the obligation to provide their Central Authority with adequate
resources is likely to generate additional costs (in particular for human resources) if their Central
Authorities currently are not sufficiently equipped.

Stakeholders’ views: See Option 2. The additional element of including an article on adequate
resources was not addressed during the consultation of stakeholders

6.7. Comparing the Options and preferred Policy Option

Objectives/Impacts Option 1 | Option 2 Option 3

Baseline | Addressing the identified | Clarification of the Central

scenario

shortcomings by clarifying the
Article on Central Authority
assistance, setting out who is
entitled to assistance, which
assistance, by whom, and what
are the requirements

Authorities' and other
requested authorities’ tasks
plus addition of an article on
adequate resources

Reduce delays associated

with cross-border
concerning children

cases

This option would ensure
somewhat swifter procedures for
obtaining results in cross-border
cases concerning children as the
need for requests for clarification
would be eliminated as the
obligations of Central and other
national authorities under this
provision would be unambiguous.

This option would ensure much
swifter procedures for obtaining
consent to cross-border cases
concerning children as the need
for requests for clarification
would be eliminated. In
addition, the obligation imposed
on Member States to equip their
Central Authority with adequate
resources would reduce delays
caused by a lack of resources.

Safeguard the

best

interests of the child /
Protection of fundamental

rights

This option would have a positive
impact on fundamental rights,
since it would enhance overall
effectiveness and therefore protect
the best interests of the child. The
effect would however be subject
to authorities being sufficiently
resourced.

This option would have an even
greater positive impact on
fundamental rights, since it
would enhance overall
effectiveness and  therefore
protect the best interests of the
child. In addition, the obligation
imposed on Member States to
equip their Central Authority
with adequate resources would
improve speed and quality of
their work, thereby enhancing
the protection of the best
interests of the children
concerned.

On the basis of the analysis set out above, Option 3 is the preferred policy option as maintaining the
status quo would not address the existing problems which can be summarised by the words uncertainty,
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unpredictability and ensuing delays and sometimes non-fulfilment of requests. It is to be expected that
the described clarification of the parts of the article reported as insufficiently clear and the addition of
explicit legal bases for the parts currently missing will solve the problems described to a large extent. In
addition, the well-established soft law measures will need to be continued to provide an ongoing
supporting structure for those handling applications under the Regulation. Therefore, the preferred
option will meet the operational objectives of clarifying the obligations of Central and other national
authorities under the cooperation article of the Regulation and establishing time limits for national
authorities to respond to requests for information under the Regulation. For those Member States which
have already equipped their Central Authorities with sufficient resources, the new article requiring
adequate resources does not create additional obligations or burdens going beyond what they already
consider their obligation under the current text. Vis-a-vis those Member States who did not comply with
the implicit obligation so far, the addition of an explicit obligation constitutes the necessary legislative
minimum intervention which will strengthen the position of those in charge of implementing the
Regulation in domestic budget negotiations.

IV. CONCLUSION
7. OVERALL EVALUATION OF IMPACT OF PREFERRED POLICY OPTIONS

7.1. Summary of the preferred Policy Options
The preferred policy options for the revision of the Regulation can be summarized as follows:

For matrimonial matters, the preferred policy option is retaining the status quo. This means that spouses
in an international marriage will continue to have a possibility to consolidate the different proceedings
as foreseen in the Regulation and other family law instruments (such as the Maintenance Regulation).
At the same time, the flexibility for the spouses to apply for a divorce in one of the fora indicated in the
Regulation will be maintained. The benefits of reducing or abolishing this flexibility would be
outweighed by the disadvantages of the options considered to respond to the "rush to court" problem
(transfer of jurisdiction or hierarchy of grounds) signalled by a few Member States. Also, spouses not
having a common EU nationality who live in a third State but retain links with a certain Member State
and want to get divorced will continue to rely on the national rules to access EU courts or to have their
judgment (obtained in a third country) recognised in the EU.

Retaining the status quo is mainly motivated by the following reasons. While possible problems were
signalled in the evaluation, overall the current available information shows that the functioning of the
Regulation in matrimonial matters has proved to be to a high extent satisfactory. In contrast to the
parental responsibility issues, only limited evidence of existing problems (including statistics) was
available to allow a precise indication of the need to intervene and the scale of the problems, and a fully
informed choice of any considered option. In order to possibly re-consider these matters at a later stage,
it seems necessary to collect further relevant data, such as on the size of the problems, practices and
eventual impacts, for example through the European Judicial Network in civil and commercial matters.

In addition, matrimonial matters seem currently a highly sensitive political issue on which it is difficult
to reach a unanimous agreement. Some Member States have signalled their difficulty to accept any
proposal which would relate, even indirectly, to the definition of marriage as embedded in the national
laws. This has recently been demonstrated by the failure to reach unanimity on the proposal concerning
matrimonial property regimes.

In this context, it is considered that a review of the matrimonial matters in the Regulation is not
opportune at this stage, but may better be dealt with at a later moment, as needed. The Commission will
therefore monitor the evolution of national laws and practices on these matters so as to appreciate when
the time may be ripe for changes in this area.
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With regard to the parental responsibility matters, the preferred option is for an EU intervention as
motivated by the scale and urgency of the problem. More specifically, the child return procedure
should be improved through an option clarifying the current mechanism and introducing new measures
such as concentration of jurisdiction and the possibility for the court of refuge to order urgent protective
measures which can also "travel with the child" to the State of habitual residence if necessary. The new
rules would make the time limit for the return achievable by specifying the time frame for the
proceedings before the courts of the first and second instance separately. Proceedings would be
shortened by introducing a time limit also for the requested Central Authority, and by limiting the
number of appeals possible against an order on return or non-return to one. The preferred option would
explicitly invite the judge to consider whether the judgment should be provisionally enforceable.

For placement decisions an autonomous consent procedure should be established to be applied to all
cross-border placements, flanked by a time limit for the requested Member State to respond to the
request.

Exequatur would be abolished while maintaining appropriate safeguards (grounds for non-recognition
and challenges against enforcement as such or of specific enforcement measures) to be invoked jointly
by the defendant parent at the stage of enforcement in the Member State of enforcement, thereby
shortening the overall duration of the proceedings. To diminish problems resulting from different
national practices for hearing children and from judgments issued by courts lacking a close connection
with the child at the time of judgment, and the resulting refusals of the recognition of the judgment, the
preferred option would require Member States to mutually respect their national rules while obliging
them to give the child the opportunity to express his or her views and take due account of them, and
bring the jurisdiction in line with the guiding principle of proximity to the child by nuancing
perpetuatio fori. As far as enforcement is concerned, the preferred option would guarantee that
enforcement could only be refused on the basis of a uniform and limited list of grounds for refusal.
There would also be a time limit indicated for enforcement with a reporting obligation where this is
surpassed and the possibility for the court of origin to declare a judgment provisionally enforceable in
case of an appeal against the judgment while leaving leeway to deal with urgent risks to the child's best
interest at the enforcement stage, which would in turn clearly enhance the efficiency of the proceedings
and the protection of the best interests of the child.

With regard to cooperation, a clarification of the respective article should specify; (1) who can ask (2)
which assistance or information (3) from whom and (4) under which conditions. A time limit would be
indicated for the requested authority to respond. It would be made clear that also courts and child
welfare authorities can request the assistance of Central Authorities. In addition, the well-established
soft law measures would be continued to provide an ongoing supporting structure for those handling
applications under the Regulation. The addition of the proposed article on adequate resources would
render explicit the current implicit requirement which is presently met in the case of certain Central
Authorities, but not all, and would thereby increase mutual trust.

7.2. The preferred options’ effectiveness to achieve the policy objectives

As indicated in the assessment of the individual policy options, the preferred options address the
problems identified better than any of the other options (see Annex 11 for the summary of the general,
specific and operational objectives) taking into account the current political framework.

As regards matrimonial matters, the preferred policy option which is the status quo will continue to be
applied. Spouses who want to choose a court to settle their divorce will not be able to do so. They
would, however, be able to consolidate the different family proceedings through the existing
possibilities given in other instruments. Spouses not having a common EU nationality who live in a
non-EU country would access EU courts in accordance with the national law. The problem of rush to
court, perceived by a limited number of Member States, would remain as long as Rome III does not
apply in all Member States (see problem definition in sections 1.1. and 2.1. on matrimonial matters).
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The preferred package of policy options for parental responsibility matters would meet the
simplification objectives by reducing delays relating to the return of the child, the placement decisions,
and cooperation between the Central Authorities, and eliminate unnecessary delays and costs related to
the exequatur requirement. At the same time it would also respond to the urgency of remedying the
problems currently faced in this area, where it is of outmost importance to act and set the scene for
changes on the ground keeping in mind the situation of children, families and their best interest.

The efficiency of the proceedings would be improved, as regards the child return procedure, by
reducing the number of appeal levels, providing for provisional enforceability of judgments, by defining
the role and duties of Central Authorities more clearly and obliging Member States to concentrate
jurisdiction in a limited number of courts in a manner coherent with the structure of their respective
legal system. For placement decisions, the delays with obtaining consent will be reduced by establishing
an autonomous consent procedure and by a time limit (max. eight weeks as opposed to the current 6
months and more) for the requested Member State to respond to the request. As regards recognition and
enforcement, delays relating to obtaining exequatur (taking up to several months) will be eliminated. As
the safeguards (grounds for non-recognition and challenges against enforcement as such or of specific
enforcement measures) would be invoked jointly by the defendant at the stage of enforcement the
overall duration of the proceedings would be shortened. Similarly, the preferred option would reduce
delays (in some instances going beyond one year) for the actual enforcement by establishing a
maximum time frame of six weeks. Finally, the clarification of the role of Central Authorities will
reduce delays in their mutual cooperation.

Efficient procedures will ultimately enhance the protection of the best interests of the child and protect
the relationship between parents and their children.

The preferred policy options for parental responsibility matters would be coherent with other
international instruments in this area, namely the 1980 and the 1996 Hague Conventions, and would
align the Regulation even more with them.

The preferred policy options would lead to cost savings for European citizens engaged in cross-border
litigation. The abolition of exequatur would allow them to save the major part of the current costs of the
procedure (on average € 2,200 to be paid for processing the application). In addition, the preferred
policy option for enforcement would contribute to saving costs by parents seeking enforcement as they
would not necessarily need to look for highly specialised lawyers with knowledge of the foreign
enforcement system. Even though it is not possible to estimate in how many cases such savings could
be achieved, it should be noted that every 10 hours of work of a specialised lawyer generate costs
between € 1,000 and 4,000. There could be a small reduction of costs for Central Authorities; if
procedures contain unified rules or are shorter at the enforcement stage, there should be fewer requests
for assistance, and/or assistance would be required for a shorter period. However, given the different
organisation of work and remuneration of the Central Authorities' staff it is not possible to quantify such
savings. Similarly, the reformulation of the cooperation rule is likely to save costs. Detailed description
of the cooperation of the Central Authorities allows for a one-stop-shop and contains a time limit for
responding to requests for assistance, in particular for social reports. The obligations can thus be
fulfilled more quickly in a single, streamlined procedure under this Regulation, thereby shortening the
proceedings for which the assistance is needed and reducing the amount of human resources necessary
to process a request.

7.3. Compliance costs

Taken as a whole, the preferred policy options would trigger relatively modest compliance costs. The
abolition of exequatur and the concentration of jurisdiction would require Member States to incur costs
for training to familiarize the legal profession with the new procedures envisaged. Training is however
already necessary today, and without concentration of jurisdiction, far more judges need to be trained.
Experience in Member States which have concentrated jurisdiction, on the other hand, has shown that
judges hearing more abduction cases are more likely to participate in any training that is offered, and the
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judgments by those specialised and experienced first instance courts are appealed less frequently,
thereby generating cost savings in the individual case and for the administration of justice in general, as
appellate courts are less congested. For some Member States the obligation to provide their Central
Authority with adequate resources is likely to generate additional costs (in particular for human
resources) if their Central Authorities currently are not sufficiently equipped, but this obligation is
enshrined in the Regulation already now.

The other changes envisaged constitute relatively straightforward changes to existing rules which would
not require the creation of new procedures and should be able to be applied by the authorities without
the need of special training.

7.4. Impact on fundamental rights

All elements of the preferred policy options respect and enhance the rights set out in the Charter of
Fundamental Rights, and in particular the right to an effective remedy and the right to a fair trial
guaranteed in its Article 47. Given the subject matter of the Regulation, notably the relationship
between parents and their children, the preferred policy options for parental responsibility matters will
enhance the right to the respect for private and family life (Article 7). Finally, the preferred policy
options will strengthen the rights of the child (Article 24) through the proposed measures relating to the
hearing of the child and the measures proposed to enhance the efficiency of return proceedings. The
proposed changes will bring the Regulation further in line with the United Nations Convention on the
Rights of the Child by linking the provisions more closely to it.

8. PROPORTIONALITY OF EU ACTION

The proportionality principle requires measures taken to be proportionate to the size and extent of the
problems.

National substantive rules will to some extent be affected by the proposed action, insofar as common
standards on enforcement are proposed. This is, however, justified by the aim of ensuring full efficiency
of the Regulation and the fact that for individuals to be able to fully exercise their rights wherever they
might be in the Union, the incompatibilities between judicial and administrative systems between
Member States have to be removed.

There is a large and growing number of EU citizens that are affected directly and indirectly by cross-
border child related proceedings. The costs of the proposed reforms are modest and the benefits are, in
comparison, very large. The proposed options would strengthen legal certainty, increase flexibility,
ensure access to court and efficient proceedings whilst Member States retain full sovereignty with
regard to the substantive laws on parental responsibility.

The problems that the preferred policy option would address stem from the cross-border nature of the
matters involved. No Member State acting alone would be able to address and solve the problems
identified in the current situation as there is always more than one Member State concerned.

In addition, the lack of EU action in this area would significantly damage the legitimate interests of EU
citizens, who have expectations on the functioning of the common judicial area. In the current situation,
parents face lengthy proceedings when it comes to proceedings concerning children. The preferred
policy option of EU legislative action would be able to address such problems.

9. LEGAL BASIS

The legal basis for Union action in family matters is established in Articles 81(1), (2) and (3) of the
Treaty on the Functioning of the European Union. These provisions state that the Union is to ‘develop
judicial cooperation in civil matters having cross-border implications, based on the principle of mutual
recognition of judgments and of decisions in extrajudicial cases’. The Council shall act unanimously
after consulting the European Parliament.
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10. MONITORING AND EVALUATION

Monitoring and evaluation of the Regulation are important elements to ensure its efficiency and
effectiveness in addressing the problems and meeting policy objectives. In order to monitor the effective
application of the amended Regulation, regular evaluation and reporting by the Commission will take
place. To fulfil these tasks, the Commission will prepare regular evaluation reports on the application of
the Regulation, based on consultations of Member States, stakeholders and external experts. Regular
expert meetings will also take place to discuss application problems and exchange best practices
between Member States in the framework of the European Judicial Network.

In most Member States, there is no systematic collection of statistical data on the application of the
Regulation making it very difficult to measure how the Regulation affects cross-border litigation. A
requirement on Member States to provide information on the application of the Regulation is already
included in the Regulation. Well in advance of the next review of the Regulation, a targeted request to
Member States inviting their courts to keep statistics on certain legal aspects of matrimonial matters
over a limited period of time and subsequently provide them to the Commission could be circulated. It
may be assumed that such limited and targeted request, formulated with the assistance of experts from
Member States within the EJN and circulated with a sufficient pre-warning before the period for which
statistics are requested begins, should be acceptable to Member States as they also have an interest in
underpinning possible proposals by statistical evidence and this would be a one-time effort rather than
imposing ongoing administrative burdens on Member States (like keeping statistics on these matters on
an ongoing and regular basis). The results should then help to assess more precisely the scale of the
problems and the need for a specific EU intervention and possible future solutions.

In order to provide guidance in the monitoring process, some indicators are listed in the table in Annex
12. In terms of timing, an evaluation every 5 years would be useful in order to closely monitor the
evolution of the impacts and the context in which the Regulation operates.
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ANNEX 1 - PROCEDURAL INFORMATION

Lead DG: Directorate General Justice and Consumers

Agenda Planning
Reference AP N° Short title Foreseen adoption
2013/JUST/003 Brussels lla Regulation June 2016

On 15 April 2014, the Commission adopted a report on the application of the Brussels Ila Regulationmg.
In this report, the Commission announced a further policy evaluation of the existing rules and their
impact on citizens and to take action as appropriate on the basis of this evaluation.

The Commission in its 2016 Work Programme'*” announced that the existing legislation should be
reviewed to make sure that it is fit to make a real difference on the ground. The Brussels Ila Regulation
is one of the initiatives mentioned in Annex II to the Work Programme, REFIT initiatives.

Organisation and timing

Pending the political validation, a first Inter-Service meeting took place on 10 June 2015 to discuss the
outcomes of the evaluation of the Regulation. A formal Inter-Service Group (ISG) was set up in
September 2015. The Inter-Service Group is chaired by the Directorate General Justice and Consumer
(JUST) and the following Directorates General have been invited to participate: General Secretariat
(SG), Legal Service (LS), Migration and Home Affairs (Home), Education and Culture (EAC),
Employment and Social Affairs (EMPL), and Budget (BUDG).

The Inter-Service Group met 3 times until the submission of the Impact Assessment to the Regulatory
Scrutiny Board in November 2015; the last meeting took place on 9 November 2015. The Inter-Service
Group approved the Inception Impact Assessment that was published on 8 October 2015 and the Impact
Assessment Report.

Consultation of the Regulatory Scrutiny Board

The Impact Assessment Report was examined by the Regulatory Scrutiny Board on 2 December 2015.
Recommendations from the Board were transmitted on 4 December 2015 and were implemented as
follows:

Board's Recommendations Implementation of the recommendations into the
revised IA Report

1. The findings from the REFIT exercise | 1. A new chapter called "REFIT" was added in the
should be presented at the beginning of | introductory part to present the results of the
the report. Such a section should include | evaluation study and to clarify how the areas for
a presentation of the results of the
evaluation study and highlight the
Commission services' conclusions from
the REFIT exercise. It should clarify how

simplification were identified. It includes information
concerning the anticipated burden reduction.
Moreover, in the analysis of impact of the individual

138 Report from the Commission to the European Parliament, the Council and the European Economic and Social Committee
on the application of Council Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement of
judgements in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000
(COM (2014) 225 final).

B9 COM(2015) 610 final of 27.20.2015, p.4 and Annex II, p. 2, Item 27.
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the areas for simplification were identified
and how the proposed solutions will
simplify and/or modernise the existing
instrument to reflect today's context (e.g.
explaining whether the proposal also
covers registered partnerships). Finally,
the anticipated burden reduction should be
quantified. If this is not possible, it should
be clearly explained why not.

2. The report should better present the
evidence base that led to the proposed
amendments. After clarifying the overall EU
(e.g.
Regulation)

Rome Il Regulation, Brussels |

and international family law

context (e.g. the Hague Convention), key
findings from the evaluation of the existing
Brussels lla Regulation should be presented.
In view of the limited amount of available
hard evidence, the report should better trace
back problems with the source from which
they were identified (case law, evaluation,
stakeholder consultations).

3. The baseline scenario, as a dynamic
and not static concept, should
incorporate likely developments and
evolutions in the context of EU family
law. The description of options should
also take into account this diverse and
dynamic context. When presenting the
options, the report should explain how the
proposed modifications are articulated
coherently with other existing instruments
and practices already in place in some
Member States (e.g. how would the
proposed measures to prevent a "rush to
court" coexist with the provisions of the
Rome III regulation in force in 16 Member
States). The argumentation for specific
options should also be strengthened by

options, an attempt has been made to quantify time
and cost savings as far as possible. Where this was not
possible, reasons are now given for this.

As for registered partnerships, it is now stated

explicitly that they are not covered by the Regulation
and/or the proposed recast. It is also made explicit
that no substantive changes will be proposed to the
sensitive part on matrimonial matters as a unanimous
agreement in the Council in this area seems to be
unlikely and the scarce data did not allow for a fully
informed choice of option.

2. The report, in chapter 2 of the introduction,
clarifies the background and the interplay with
other EU and international family law instruments.
It also explains how qualitative and quantitative
data was collected. Each problem description now
contains information about the source from which
the problem was identified.

3. The likely evolution of the situation without EU
legislative intervention 1is described in each
problem description. To take account of the
dynamic context, in the analysis of impact of the
baseline scenario for each issue, a discussion of
other possible (in particular legislative — EU or
Member State- ) developments was added, i.e. the
consideration of the probability of
adoptions/amendments of other instruments such
as the Rome III Regulation or Member States'
legislation.

The argumentation for specific options was
strengthened by including wherever relevant an
explanation of the effectiveness of some of the
proposed measures that are already in place in
some Member States and their proven benefits.
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including an  explanation of the
effectiveness of some of the proposed
measures that are already in place in some
Member States (e.g. use of specialist
courts) and how they could benefit other
Member States.

4. The report should better distinguish
between minor adjustments and
substantial changes proposed. It should
summarise the concrete implications of
such changes for different Member States.
The need for the more intrusive measures
should be further substantiated, together
with an analysis of their proportionality
and Member States' willingness to accept
such changes. In this respect, the report
should also clarify the possibility and
implications of having potentially different
regimes in some Member States when
dealing with domestic or cross-border
cases (e.g. 1in parental responsibility
matters, as regards hearing of the child).

5. Procedure and presentation

The report could be further shortened, with
a view to make it more accessible. In
addition, the language could be rendered
less technical / legalistic in order to better
bring out the underlying objectives of the
initiative and the evidence base. Given the
currently limited provision of quantified
evidence, the basis and rationale for the
proposed  amendments  should  be
summarised for each option.

4. The report marks clearer which of the proposed
changes are substantial in nature by making
explicit references in the text. The justification for
such measures and the stakeholders' opinion was
added. It was also clarified whether the
modification would lead to differences when
dealing with domestic or cross-border cases.

5. To fully implement the Board's comments, it
was necessary to add further explanations and
therefore it was not possible to shorten the report.
However, the language was improved to make it
better readable and understandable for a non-
expert. This includes the description of the
options.

Evidence used

The review of the Regulation was based upon comprehensive information from the following sources:

Sources of the Commission

The report adopted by the Commission in April 201
the first assessment of the functioning of the Regulation. It was based on input received from the
members of the European Judicial Network in civil and commercial matters (in particular Central
Authorities and judges), the Commission's Green Paper on applicable law and jurisdiction in divorce
matters, and the work carried out within the framework of the Hague Conference on Private
International Law, of which EU is a member, with regard to the monitoring of the 1980 and 1996 Hague
Conventions on international child abduction and international child protection. Finally, it took into

149 COM(2014) 225 final

140
4
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account citizens' letters, complaints, petitions and case law of the Court of Justice of the European
Union.

Consultation

Between 15 April and 18 July 2014 the Commission carried out a 3-month public consultation on the
functioning of the Regulation and its possible amendments which was addressed to the broadest general
public. In response to it, there were 193 replies submitted by stakeholders: Member States, legal
practitioners, Central Authorities, academics, NGOs and citizens'*!.

Moreover, in the course of the review the Commission consulted members of the European Judicial
Network in civil and commercial matters three times (2013, 2014 and 2015).

Furthermore, the Commission held an informal meeting with the Member States in October 2015 to
discuss some key amendments to the Regulation which were under consideration. In the preparation of
this meeting Member States were asked for assistance in completing the data gathered so far on the
operation of the Regulation to feed the Impact Assessment.

Studies

An evaluation study on the functioning of the Regulation and the policy options for its amendment'**
was finalised in June 2015. It examined whether the core objectives of the Regulation, i.e. mutual
recognition and mutual enforcement of decisions in matrimonial matters and in matters of parental
responsibility based on common rules on jurisdiction and mutual trust, minimising cases of non-
recognition, and return without delay of children wrongfully removed to or retained in another Member
State have been achieved effectively and efficiently. The Impact Assessment part of the study assessed
different policy options for each of the legal issues identified. Based on this analysis, the comprehensive
preferred option (consisting of a matrix of preferred policy options) was developed and assessed against
the status quo of the application of the Regulation.

In addition, the following studies were taken into account:

2012 Study on the European framework for private international law: Current gaps and future
perspectives, prepared by Prof. Dr. Xandra Kramer (scientific director), Mr Michiel de Rooij, LL.M.
(project leader), Dr. Vesna Lazi¢, Dr. Richard Blauwhoff and Ms Lisette Frohn, LL.M., available at:

http://www.europarl.europa.eu/document/activities/cont/201212/20121219ATT58300/20121219ATT58
300EN.pdf

2011 Statistical analysis of applications made in 2008 under the Hague Convention of 25 October 1980
on the Civil Aspects of International Child Abduction — Part I — Regional Report, Prel. Doc. No 8 B
— update of November 2011 for the attention of the Special Commission of June 2011, available at
http://www.hcch.net, prepared by Prof. Nigel Lowe, Cardiff University Law School, available at:

https://assets.hcch.net/upload/wop/abduct2011pd08be.pdf

2010 Study on the parental responsibility, child custody and visitation rights in cross-border separations,
prepared by Institut Suisse de droit comparé (ISDC), available at:

http://www.europarl.europa.cu/RegData/etudes/etudes/join/2010/425615/IPOL-
PETI ET(2010)425615_EN.pdf

! The results were published at: https:/ec.europa.eu/eusurvey/publication/BXLIIA.
142 Study on the assessment of Regulation (EC) No 2201/2003 and the policy options for its amendment, Evaluation, Final
Report, May 2015, available at: http://ec.curopa.eu/justice/civil/document/index_en.htm.
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2010 Study on the cross-border exercise of visiting rights, prepared by Dr Gabriela Thoma-Twaroch,
President of Josefstadt District Court, Vienna, available at:

http://www.europarl.europa.ecu/RegData/etudes/note/j0in/2010/432735/IPOL-
JURI NT(2010)432735_EN.pdf

2010 Study on the Interpretation of the Public Policy Exception as referred to in EU Instruments of
Private International and Procedural Law, prepared by Prof. Burkhard Hess and Prof. Thomas Pfeiffer,
Heidelberg University, available at:

http://www.europarl.europa.eu/RegData/etudes/etudes/join/2011/453189/IPOL-
JURI _ET(2011)453189 EN.pdf

2007 Report Study on Residual Jurisdiction prepared by Prof. A. Nuyts, available at:

http://ec.europa.eu/justice_home/doc_centre/civil/studies/doc_civil_studies_en.htm

2007 Comparative study on enforcement procedures of family rights, prepared by T.M.C. ASSER
Institut, available at:

http://ec.europa.eu/justice_home/doc_centre/civil/studies/doc_civil studies_en.htm

2006 Study to inform a subsequent Impact Assessment on the Commission proposal on jurisdiction and
applicable law in divorce matters, drawn up by the European Policy Evaluation Consortium (EPEC) -
Commission Staff Working Document - Impact assessment SEC(2006) 949

2006 Study on Enforcement of orders made under the 1980 Convention - A comparative legal study -,
Prel. Doc. No 6 of October 2006 for the attention of the Fifth meeting of the Special Commission to
review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International
Child Abduction (The Hague, 30 October — 9 November 2006), prepared by Dr Andrea Schulz,
available at:

https://assets.hcch.net/upload/wop/abd pd06e2006.pdf

Surveys

In a survey with the Central Authorities carried out in 2015 specific data concerning parental
responsibility was collected. In particular, Member States were asked to identify the overall number of
refusals of recognition or enforcement of judgments from another Member State concerning
matrimonial or parental responsibility matters, the specific grounds which were invoked to refuse a
judgment as listed in Articles 22 and 23 of the Regulation and the reasons for applying these grounds. In
case no data was collected, examples of judgments given in the respective jurisdiction which concerned
a refusal of recognition or enforcement of a judgment from another Member State were asked for.

External expertise

In 2015 an expert group consisting of independent experts specialised in private international law and in
particular international family law was set up to discuss the problems encountered with the application
of the Regulation and to suggest concrete solutions. The group met five times in the course of 2015. The
work of the group, reports of its activity and its members have been made public on the Commission's
Registry of Expert Groups'*.

143 Expert group Brussels Ila (E03294), information available at:
http://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetail& groupIlD=3294&NewSearch=1&NewSe
arch=1.
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ANNEX 2 - STAKEHOLDER CONSULTATION

Brief summary of the consultation strategy/process

In line with the Commission’s minimum standards regarding participation and openness to stakeholders'
views presented in the Better Regulation Guidelines'**, a consultation strategy has been developed to
ensure a wide participation throughout the policy cycle of this initiative starting from the preparatory
works to the report adopted on 15 April 2014 on the application of the Regulation and concluding with
an informal meeting with Member States to discuss the envisaged amendments (October 2015). The
Commission has sought a wide and balanced range of views on issues covered by the Regulation by
giving the opportunity to all relevant parties (interested individuals, legal practitioners, academics,
organisations, courts, national authorities and Member States) to express their opinions.

The Commission organised the following consultations throughout the Impact Assessment process:
1. Public Consultation

An open 3-months web-based public consultation ran from 15 April to 18 July 2015. The consultation
was addressed to the broadest public possible in order to obtain views and input from all interested
individuals, legal practitioners, academics, organisations, courts, national authorities and Member
States. The aim of this public consultation was to collect these parties' views on the functioning of the
Regulations. The public consultation resulted in 192 responses from all categories of stakeholders from
across the EU.

The detailed responses to the public consultation can be consulted on the Commission's website'*.

In line with the Better Regulation Guidelines, the Inception Impact assessment (IIA) for this initiative
was published on 8 October 2015 on-line for stakeholder comments. As of 28 October 2015 no
comments had been received.

Main trends
Party autonomy and rush to court in matrimonial matters

Those Member States which responded to this question (BE, DE, NL, UK, CZ, PT, PL) support the
introduction of the possibility for spouses to choose the competent court. Also, the majority of the
respondents share this view of the Member States and agree with the Member States that certain
limitations should be set up for the choice of court. It should be possible to choose the courts of those
Member States where the spouses have had their habitual residence for at least a certain period of time.
A smaller share of the respondents support that the choice of court be limited to the courts of a Member
States of which one of the spouses is a national. Other respondents think that it should be possible to
choose one of the courts competent under the main jurisdiction provisions of the Regulation. Among the
Member States there are different views on which criteria should apply to the choice of court. As to the
question whether other EU instruments should be used as a source of inspiration for the choice of court,
the majority of the respondents refer to the 'Maintenance Regulation'. The 'Rome III Regulation' is
mentioned as another source of inspiration. The Member States in particular are divided on this
question. They either mention the 'Maintenance Regulation' or the 'Rome III Regulation'.

The majority of the respondents to the public consultation believe that the ways of identifying the
competent court in matrimonial matters should be revised in order to reduce the risk of a 'rush to court'.
The majority thinks that this risk might be reduced by establishing an order of priority of the several

44 SWD(2015) 111.

'3 https://ec.europa.eu/eusurvey/publication/BXLITA. An analysis is included in the Study on the assessment of Regulation
(EC) No 2201/2003 and the policy options for its amendment, Final Report, Analytical Annexes, 2015, Annex 4.
http://ec.europa.cu/justice/civil/files/bxl_iia_final report_evaluation.pdf.
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alternative grounds for jurisdiction for matrimonial matters, whereas a minority of the respondents
favours the option of requiring the other spouse's agreement when the responsible court has been
identified based on the habitual residence of the applicant. The majority of the answering Member
States, however, do not support an amendment of the jurisdiction rules to tackle the problem of the 'rush
to court'.

The operation of the regulation in the international legal order

In some cases the Regulation leaves the identification of the court which has jurisdiction to national
law. A significant majority of the respondents maintain that it would be useful to introduce a uniform
rule for the determination of jurisdiction for all cases. The support for such a harmonised rule on
residual jurisdiction is higher amongst legal practitioners'*® and private individuals than among
academics. Of those Member States that responded, three (NL, PL, PT) were in favour of creating a
uniform rule on residual jurisdiction if no court in a Member State has jurisdiction under the Regulation
and three against: FR and BE both denied the need for it because their national law already provides for
residual jurisdiction based on nationality, CZ gave no reasons, and DE stated that a redraft of Articles 6
and 7 would be sufficient and could leave the national rules on residual jurisdiction intact. The UK also
expressed hesitations.

The majority of the respondents agree that access to justice should be ensured in cases where the
competent courts outside the EU cannot exercise their jurisdiction. The introduction of a forum
necessitatis rule is supported by the majority of the legal practitioners. Of those Member States that
responded, five (CZ, DE, NL, PL, PT) were in favour of creating a forum necessitatis and two against
(FR and BE who both denied the need for it because their national law already provides for a forum
necessitatis based on nationality). The support among private individuals and academics is slightly
smaller than among legal practitioners. Respondents reiterate that justice and human rights should be
ensured in all circumstances. Some respondents think that the rule on the forum necessitatis should only
apply to parties with a sufficient connection with the Member State where they seek to bring their case.

On parallel proceedings in a non-Member State, the majority of the respondents think that the
Regulation should include a provision to prevent lis pendens before the courts of a Member State and
the courts of a non-Member State. The Regulation should address its own relation with bilateral treaties
adopted with third States and provide a mechanism for the courts of the Member States to take into
account proceedings pending before the courts of third States between the same parties and concerning
the same issue. The Member States are divided on the introduction of a lis pendens rule for proceedings
pending in non-EU-countries.

The return procedure in cases of parental child abduction

The majority of the respondents, including the Member States, think that the Regulation has not ensured
the immediate return of the child within the EU. The responses from private individuals and legal
practitioners are quite different. Whereas private individuals argue that the Regulation has not ensured
immediate return, legal practitioners were divided which is particularly the case for lawyers.
Respondents believe, respectively, that the best way to improve the return procedure is to introduce
"automatic enforcement of judgments" (without explaining, though, what they meant by this), stricter
time-frame compliance and sanctions for non-compliance. Some respondents consider that the issue
should be dealt with under criminal law and a number of respondents believe that the police should
intervene and cooperate in the proceedings. Addressing the problem of delays featured in the
contributions from all Member States who responded to the public consultation. BE suggests that it may
be appropriate to regulate the return procedures more strictly by limiting the number of hearings,
opportunities for appeal, and by setting common minimum standards for enforcement procedures. The
United Kingdom notes the difficulties, in practice, with adhering to the six-week time limit, but

1% Legal professionals includes the following categories: ‘Judge’, ‘Lawyer’, ‘Notary’, ‘Other Legal Practitioner’, ‘Court
Staff Member’.
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concludes that it is unlikely that a different period of time would make a significant difference to the
operation of the procedure and that priority should be given to improving the operation of the existing
provisions.

Placement of the child in another Member State

The majority of the respondents, including the Member States, believe that the rules on the placement of
a child in another Member State do not function well. Among the practitioners a slightly greater
percentage regards the rules as functioning satisfactorily. In contrast, a large majority of private
individuals regard the rules as functioning unsatisfactorily. The respondents make different suggestions
on how the rules could be improved. However, in these responses no clear trend can be observed.

Recognition and enforcement of judgments

The majority of the respondents are in favour of a free circulation of all judgments, authentic
instruments and agreements concerning parental responsibility between the Member States without
exequatur. In case of a complete abolition of exequatur, it was recommended that a number of
safeguards be put in place. Of those who do not agree, only a few respondents think that exequatur
should just be abolished for judgments concerning the placement of a child in institutional care or with a
foster family in another Member State. Private individuals are the most prominent group in favour of
expanding the abolition of exequatur, followed by judges and lawyers. Academics have mixed views,
with an equal share of responses for each position. A slight majority of the Member States are against a
full abolition of exequatur. The respondents stress particularly the importance of safeguards concerning
the right of the child to be heard, the right to be heard in general and the proper service of documents.

The hearing of the child is a particular problem in the context of recognition and enforcement. The
majority of the respondents think that common minimum standards for the hearing of the child could
help to resolve these problems. The support for developing common minimum standards is the biggest
among legal practitioners followed by private individuals. Academics and Member States are more
divided. The main problem is that there are different standards across Member States for determining
the suitable age or capacity of the child to be heard. Divergences are also observed in the modes of
hearing the child, i.e. who hears the child and where and whether this occurs with the parents present or
not.

As to the actual enforcement of decisions on parental responsibility, the majority of the respondents
agree that this is an important area for improvement. The majority of legal practitioners think that
enforcement needs to be improved. In particular lawyers hold that there is need for improvement
whereas judges are more divided. The main suggestion concerns the adoption of common minimum
standards including uniform enforcement procedures. Member States are divided on the adoption of
common minimum standards for the enforcement procedure. Other suggestions of the respondents
include a new Regulation on enforcement, harmonisation of national laws, increased communication
and specialised bodies and instruments to increase the efficiency of enforcing decisions.

The majority of the respondents state that it is important to improve the actual enforcement of return
orders. Among the practitioners, judges were divided, whereas the majority of lawyers favour
improvements. Sanctions for non-compliance are suggested for improving the actual enforcement of
return orders. Other suggestions include increased cooperation, common standards and procedures,
improved communication methods and a specialised tool or instrument for enforcement of decisions.
All Member States agreed on the importance of improving the actual enforcement of return orders.
However, there are diverging opinions on the ways to improvement.

Cooperation between Central Authorities

A small majority of the respondents think that the cooperation between Central Authorities does not
function well. However, the answers are mixed among the different categories of respondents. Of the
few Central Authority staff members who responded the vast majority believes that the cooperation
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between Central Authorities functions well, whereas the majority of private individuals think the
opposite.

The main problem identified in relation to the cooperation between Central Authorities is a lack of
cooperation and communication. Reasons mentioned for the missing cooperation are excessive
procedural formalities, distrust and slow transfer of information. However, there are diverging opinions
regarding the measures to be taken. Another problem mentioned is that the Central Authorities are
allegedly not always be aware of the existence of the Regulation or would be unfamiliar with its
application.

The majority of the respondents support the use of forms as a mean to improve the cooperation between
the Member States. Also a slight majority of Member States favour the use of translated forms.

A slight majority of the respondents indicate that it would be useful to add a provision encouraging the
use of mediation. A large majority of private individuals share this view. In contrast, a slight majority of
legal practitioners do not think that an additional provision to enhance the use mediation should be
introduced.

In connection with the placement of a child in another Member State the Central Authorities have the
obligation to provide information and assistance as needed by the courts. The majority of the
respondents indicate that there is a need for improvement in this field. Legal practitioners are divided,
contrary to the private individuals who largely see a need for improvement. As methods of
improvement more efficient use of IT tools and improved communication between authorities are
suggested.

The majority of the respondents do not believe that the cooperation between Central Authorities and the
local child welfare system works as well as it should in order to ensure the smooth operation of the
regulation. Legal practitioners are relatively divided in this area, in contrast to private individuals who
think largely that cooperation does not function as well as it should. From the few Central Authorities
that replied a small majority considers that the cooperation with local child welfare system functions
well. The respondents mention lack of knowledge and unclear responsibilities as reasons for
unsatisfactory cooperation between the Central Authorities and the local child welfare system. The
respondents support preponderantly adaptions to the cooperation between the Central Authorities and
the local child welfare authorities. Although legal practitioners are relatively divided on the overall
functioning of the cooperation between these authorities, it was indicated by a clear majority of them
that there is a need to adapt the cooperation practices to take better account of cross border cases. Even
more private individuals believe that cooperation between the Central Authorities and the local child
welfare authorities should be adapted to take better account of cross border cases. Half of the few
responding Central Authorities consider that there is no need for such adaptations.

2. Special consultations targeting the Member States

An informal meeting with the Member States was held on 12 October 2015. The discussion focused on
jurisdiction in matrimonial matters, the abolition of exequatur, the return of the child procedure,
cooperation between the Central Authorities and the placement of the child in another Member State.

Main trends

Party autonomy in matrimonial matters

The Member States considered as useful the possible introduction of a choice of court for the spouses.
The operation of the Regulation in the international legal order

Member States were sceptical towards the possible introduction of a uniform rule on residual
jurisdiction. They voiced some support for rules on forum necessitatis and lis pendens concerning
proceedings pending outside the EU.

The return procedure in cases of parental child abduction
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There was agreement among the Member States (SK, DE, HU, AT, CZ, ES, FR) that the current system
has to be improved. The Member States support different measures to improve the functioning of the
return procedure. There is a large consensus that mediation should be facilitated during the return
procedure.

Placement of the child in another Member State

The discussion confirmed the findings of the public consultation that the rules on the placement of child
in another Member States need to be improved. There was agreement that the rules needed to be
clarified by adding requirements for the request for consent. The proposal to presume consent in case of
silence was rejected by Member States while the proposal to introduce a time-limit for the requested
States was expressly supported by some whereas others remained silent.

Recognition and enforcement of judgments

In accordance with the replies of the Member States in the public consultation, most Member States
(AT, SK, HU, IE, UK, LI, ES, FI and FR) stressed the need for a safeguard mechanism if exequatur was
abolished in all cases. Some Member States (DE, LV and IT) spoke against the introduction of
minimum standards, such as age limits for the hearing of the child. Some Member States support an
alternative solution, being the mutual recognition of the Member States' rules and practices regarding
the hearing of the child.

On the enforcement of parental responsibility decisions, in particular return orders, the results of the
public consultation as regards the Member States were confirmed in the informal meeting. While
Member States (UK, FR and IT) acknowledge that there is a need for improvement, many of them (SK,
UK, SE, LV, LT, ES and FI) are reluctant to tackle the problem by a harmonisation of the actual
enforcement rules.

Cooperation between national authorities

Several Member States (FR, SE, DE, HR, SK, ES) supported a clarification of the rules on the
cooperation between Central Authorities and the introduction of rules on the cooperation between the
Central Authorities and welfare authorities.
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1 Introduction to the report

The present report constitutes the Final Report of the “Study on the assessment of Regulation (EC)
No 2201/2003 (‘Brussels Ila’ Regulation) and the policy options for its amendment”, carried out by
Deloitte on behalf of the European Commission, Directorate-General for Justice.

It presents the completed Evaluation of the Brussels lla Regulation, which looks into the Relevance,
Coherence, Effectiveness, Efficiency, as well as EU added value and utility of this instrument. The
assessment of Effectiveness in the main body of the report is conducted at the level of the specific
and general objectives. A more detailed analysis of this evaluation criterion, at the level of the
operational objectives, is presented in the separate volume of Analytical annexes.

The Impact Assessment on the Regulation, which was conducted within the framework of the same
assignment, and was based on this Evaluation, is provided in another separate volume.

The present Evaluation report’s structure is the following:

Chapter 2: Objectives and scope of the Evaluation and the Impact Assessment Study;
Chapter 3: Evaluation of the Brussels Ila Regulation.

The following annexes are presented in a separate volume:
Analytical annexes

Annex 1: Analysis of the effectiveness of the Brussels Ila Regulation at the level of
the operational objectives;

Annex 2: Context of the Brussels Ila Regulation;

Annex 3: Contextual factors and unsubstantiated issues;

Annex 4: Analysis of the public consultation;

Annex 5: Assessment of the impacts of options proposed for non-priority legal issues;
Annex 6: Quantitative analysis;

Annex 7: Compliance costs and stress.

Methodological annexes

Annex 8: Main elements of the methodology for the Evaluation and Impact
Assessment of the Brussels Ila Regulation;

Annex 9: Potential modifications to the Regulation to address non-prioritised legal
1Ssues;

Annex 10: Assumptions and formulas used for the hypothetical cases;

Annex 11: Data concerning the application of the Brussels Ila Regulation.
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2 Objectives and scope of the Evaluation
and the Impact Assessment Study

This chapter presents the objectives and scope of the Evaluation and Impact Assessment
Study of the Brussels lla Regulation.

2.1 Objectives of the Evaluation and the Impact Assessment Study

In line with the Terms of Reference (ToR), the objectives of the study were to carry out an evaluation
and impact assessment study of the application of the Brussels lla Regulation.

The main objectives of the study were thus:

To evaluate the application of the Brussels lla Regulation.
The study evaluates the Brussels lla Regulation as it is in force today. In particular, it

examines the relevance, coherence, effectiveness, efficiency, EU added value and utility of
the Regulation as it exists today.

To identify and assess practical problems encountered by citizens, courts and practitioners, as
well as the impacts of identified policy options to address the problems.
The study identifies and assesses the problems currently experienced by citizens, courts and

practitioners. Based on the problem assessment and taking account of the findings of the
evaluation of the Regulation, various policy options are developed with a view to addressing
the problems identified. Legislative as well as non-legislative actions are considered. The
impacts of the different policy options for the future of the Regulation is assessed relative to
the status quo, based on a common set of assessment criteria, in compliance with the
Commission’s Impact Assessment Guidelines. The preferred option is identified based on a
comparison of the options.

2.2 Scope of the Study

The scope of the study was largely determined by the scope of the Brussels lla Regulation. This said,
certain aspects that are not covered by the Regulation, such as standards in relation to parental
responsibility decisions, were relevant for examination. This was in line with the ToR.

The Regulation establishes provisions concerning judicial cooperation in civil matters having cross-
border implications. Within this framework, the material scope of the study is:

Civil matters relating to the breaking of marriage links in terms of divorce, legal separation
and marriage annulment (matrimonial matters); and
Civil matters relating to the attribution, exercise, delegation, restriction or termination of
parental responsibility.

The term ‘parental responsibility’ is to be understood broadly, referring to all rights and duties

relating to the child or the property of a child. It includes rights of custody and rights of access. In
relation to the child’s property, the Regulation is limited to protective measures that need to be
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taken with regard to that property, such as the appointment of a person or a body to assist and
represent the child with regard to the property.

In terms of the provisions established by the Regulation, the following broad areas are covered:

The general scope of the instrument;

Jurisdiction in matrimonial matters (relating to the breaking of the marriage link) and in
matters of parental responsibility;

Recognition and enforcement of judgments in matrimonial matters and in matters of
parental responsibility; and

Cooperation between central authorities.

The rules in applicable law concerning matrimonial matters and matters of parental responsibility are
not analysed.

The relationship with other legal instruments has been taken into account.

The geographical scope of the study is all EU Member States with the exception of Denmark.
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3 Evaluation of the Brussels Ila Regulation

This chapter contains the evaluation of the Brussels lla Regulation. The evaluation is
structured according to its five evaluation criteria: relevance, coherence, effectiveness, and
efficiency, as well as EU added value and utility. The assessment of effectiveness in this
chapter is conducted at the level of the specific and general objectives. A more detailed
analysis of this evaluation criterion at the level of the operational objectives is presented in
Annex 1.

3.1 Relevance

This section presents the findings on the relevance of the Brussels Ila Regulation. The following
evaluation questions guided this work, and are dealt with in turn in the next sub-sections:

In what way has the initial problem evolved?
To what extent does the scope of the legislation still match the current needs or
problems faced by EU citizens?

Our key finding is that the number of international couples and families affected by the Regulation

remains significant and the Regulation remains relevant in light of both this statistical evolution
and in view of the qualitative assessment of the evolution of the initial problem.

The Brussels lla Regulation was adopted to address challenges faced by ‘international’ married and
unmarried couples, and families (i.e. couples with or without children). At the time the Regulation
was adopted this was becoming more common as a result of the growing mobility of EU citizens.

More specifically, it was recognised at the time that when international couples want to break their
marriage link, the spouses could face a number of practical and legal difficulties due to the
differences in legislation across the Member States. These issues were identified as hindering the
free movement of persons and judgments, and thus to be at odds with the goal of setting up an area
of freedom, security and justice:

It was unclear which courts had jurisdiction to handle the divorce, legal separation
or marriage annulment of international married couples, as the competent court is
determined in different ways in the Member States.

It was unclear which national law was to be applied to these cases.'’

The differences in determining the competent court and conflict-of-law rules led to
issues over recognition and enforcement of judgments, authentic instruments and
agreements.

When the spouses or unmarried couples had children, issues arose with regard to
cross-border rights of access to children. Further problems were also faced in

" This was determined by means of the conflict-of-law rules of the Member State where the action was filed, using, for

example, factors such as nationality or habitual residence. As the conflict-of-laws rules are legally very complex and vary
among the Member States, the applicable law can differ depending on where the action is filed and the outcome is difficult to
foresee. This could have serious repercussions given the vast differences in substantive law. For example, the possible
grounds for divorce vary, and some Member States have introduced a higher threshold than others. Furthermore, not every
Member States recognises the concepts of legal separation and annulment.
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relation to parental responsibility, with additional complications and sensitivities e.g.

in cases of child abduction'*®.

The Brussels lla Regulation included provisions to address all but the second problem identified
above. The Regulation set out common jurisdiction rules, as well as provisions on the mutual
recognition and enforcement of judgments, authentic instruments and agreements for matrimonial
matters and matters of parental responsibility™*.

It did not establish harmonised conflict-of-law rules. This was addressed in Council Regulation (EU)
No. 1259/2010 implementing enhanced cooperation in the area of the law applicable to divorce and
legal separation™® (“
uniform set of rules on the law applicable to divorce and legal separation and is applicable in 15
Member States™".

Rome Il Regulation”), which was adopted in 2010. This instrument provides a

3.1.1 Evolution of the initial problem

High levels of mobility of citizens across Europe™” coupled with international migration are believed
to be leading to a constant increase in the number of international couples, as well as of
international families’?, and hence substantiate the relevance of the Brussels Ila Regulation.

The number of international divorces and legal separations has increased over the last decade and
has been stable (with slight fluctuations) between 2008 and 2012.

'8 Which was identified as being the cause of “appalling distress to the children and parents concerned”, c.f. Commission

press release on the 2002 proposal: “Commission proposes EU-wide recognition of family law rulings to tackle child
abduction”, IP/02/654, Brussels, 3 May 2002, http://europa.eu/rapid/press-release 1P-02-654_en.htm?locale=en.

A previous Regulation (EC) No 1347/2000 of 29 May 2000 (the 'Brussels II Regulation'), which was first EU instrument
adopted in the area of judicial cooperation in family law matters, introduced rules on jurisdiction, recognition and
enforcement of judgments on divorce, separation and marriage annulment as well as judgments on parental responsibility for
the children of both spouses. In terms of jurisdiction, the amendment of the scope of the convention in Regulation (EC) No
2201/2003 resulted in a change in the structure of Chapter II. This is now divided into three sections: the first on jurisdiction
in matters relating to divorce, legal separation and marriage annulment, the second on jurisdiction in matters of parental
responsibility, and the third on provisions common to both. In terms of the recognition and enforcement of judgments, the
inclusion of provisions on parental responsibility made it necessary to include enforcement provisions in Regulation (EC) No
1347/2000. This is why Regulation (EC) No 2201/2003 has a Section 1 on recognition, a Section 2 on declaration of

enforceability and a Section 3 on common provisions.
150 0J L 343, 29.17.2010, p. 10-16, available at:

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1:2010:343:0010:0016:EN:PDF

151 Austria, Belgium, Bulgaria, France, Germany, Hungary, Italy, Latvia, Lithuania, Luxembourg, Malta, Portugal, Romania, Slovenia and Spain. The Rome Il Regulation has been applied

in Lithuania only since 22 May 2014 (0J L 323, 22.11.2012, p. 18). It will apply in a sixteenth Member State, Greece, from 29 July 2015 (OJ L 23, 28.1.2014, p. 41).

2 In 2011 there were 33.3 million foreign citizens resident in the EU-27, 6.6% of the total population. There were 48.9

million foreign-born residents in the Union in 2011, 9.7% of the total population (Statistics in Focus, 31/2012: "Nearly two-
thirds of the foreigners living in EU Member States are citizens of countries outside the EU-27", Eurostat)
http://ec.europa.eu/eurostat/en/web/products-statistics-in-focus/-/KS-SF-12-031.

153 According to a 2012 Eurostat study (“Merging populations. A look at marriages with foreign-born persons in European
countries”, Giampaolo Lanzieri), across Europe, for the period 2008-10, on average one in 12 married persons was in a mixed
marriage. The study shows wide differences in the prevalence of mixed marriages across Europe. The range is from about
one mixed married couple out of five in Switzerland and Latvia, to almost none in Romania. However, for most countries,
there is an increase over time, while the geographic distribution suggests a North-West/South-East divide, with some
exceptions such as the Baltic countries. In general, countries in which immigration is a more recent phenomenon or is less
relevant show lower values. The study is available at: bookshop.europa.eu/en/merging-populations-pbKSSF12029/.
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Our analysis shows that every year from 2008 to 2012, approximately 200,000 citizens in
international marriages divorced.

While the number of children affected by international divorces decreased steadily from 2008 to
2012 (-4%), we observe that the number of children born outside marriage and thus affected by
parental responsibility proceedings under the Regulation has increased by 10%.

Finally we note that an estimated 175,000 to 240,000 international families are affected by the
Regulation.

The modern trend in of family law is to encourage the parties to reach mutual agreement and party

d.”* The Regulation currently does not seem to take this trend into account.

autonomy is supporte
This can be demonstrated inter alia by the absence of choice of court for the parties in matrimonial
matters.”™ The problem has evolved therefore because of the lack of flexibility given to parties who

issue proceedings under the Regulation.

The objectives of the Regulation are still relevant to the problem as it has evolved. This is
supported by comments made by the stakeholders consulted for this study. In short, the problem as
it has evolved consists of a larger number of international couples and issues related to the
application of the Regulation, such as ‘forum shopping’, delays, costs and threats to the well-being
of the child and family relationships. While the objective of the Regulation to reduce the additional
costs of cross-border cases as compared to the costs of domestic cases is therefore still relevant, the
potential positive effects of the Regulation, are not always achieved.

3.1.2 The relevance of the scope of the Regulation in view of the current needs or
problems faced by EU citizens

In accordance with Article 2, the Brussels lla Regulation applies to “matrimonial matters” in terms of

measures that are related to breaking the marriage link. This includes divorce, annulment and legal

separation. The Regulation only deals with the breakig of the marriage link, and not the actual

conclusion of the marriage contract. Hence ‘marriage’ is not defined by the Regulation.

It does not include any matter relating to prior circumstance or consequences, such as the grounds
for divorce or the property consequences.™® As indicated above, the Regulation does not establish

'>* “The trend in recent Union instruments in civil matters is to allow for some party autonomy (see, for instance, the 2008
Maintenance Regulation or the 2012 Successions Regulation)”, page 5 of the Commission’s Application Report (Report from
the Commission to the European Parliament, the Council and the European Economic and Social Committee on the
application of Council Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement of
judgements in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52014DC0225).

"% Indeed, before the adoption of the Brussels Ila Regulation two possible starting points were taken into consideration for
determining jurisdiction in matrimonial matters, (and neither of them included party autonomy): either to incorporate uniform
rules of jurisdiction in matters of divorce, providing a limited number of alternatives without any hierarchy, or, taking the
opposite approach, to incorporate no rules of jurisdiction but simply establish permissible grounds of jurisdiction. Article 3 of
the Brussels Ila Regulation (Article 2 of the previous Brussels II) followed the first approach. The decision to include a
number of specific grounds reflected their existence in the legal order of various Member States and their acceptance by the
other Member States.

156 More details on the contextual factors found important for the scope of the Regulation are spelt out in Annex 3.
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substantive or applicable law rules. Its scope is limited to conflict of jurisdiction, and provisions on
free movement of judgments, authentic instruments and agreements.

Our interviewees and national experts generally perceived the scope as being rather clear and
appropriate. Expert panel members also regarded the scope of the Regulation for matrimonial

matters as functioning well overall.™’

Matrimonial matters — potential coverage of same sex-marriages, registered partnerships and
declaratory judgments

On the issue of the coverage of same-sex marriages, interviewees and expert panel members
highlighted that the fact that the Regulation does not specify whether or not same-sex marriages are
covered by its scope. This means that there is currently no legal basis for same-sex couples to divorce
if they move to a Member State where same-sex marriages are not recognised.™®

This point was brought up in the expert panel. The panel participants agreed that leaving the
coverage of same-sex marriages undefined in the Brussels Ila Regulation allows Member States to
apply the Brussels lla Regulation to same-sex marriages, while not forcing them to do so (e.g. if this is
against their public policy). Expert panel participants felt that an explicit inclusion of same-sex
marriages within the scope of the Brussels lla Regulation would be too politically sensitive.

The same is broadly true of registered partnerships. As discussed in further detail in Annex 3, very
different rights and administrative procedures apply to the dissolution of the registered partnerships
that exist in some Member States. Nevertheless, in some Member States registered partnerships
actually provide a status very similar to marriage, and EU citizens are increasingly entering into
registered partnerships. This has led to uncertainty in these Member States as to whether or not
registered partnerships should be deemed to be covered by the Regulation. Despite not explicitly
being covered by its scope, some Member States’ courts do apply the Regulation to registered
partnerships.

We note that it is disputed in legal literature whether declaratory judgments**® (on the existence or
non-existence of a marriage) are covered by the Regulation,™® or whether the material scope of the
Regulation is restricted to proceedings aiming at an alteration of the status of the spouses.

157
158

For information on the role these groups played in arriving at our findings, please see Annex 7.

More details on the issue of same-sex marriages in the context of the Regulation is spelled out in Annex 3.

L.e. legal determination by a court resolving legal uncertainty for the parties, e.g. regarding the existence of the marriage.
Daphne-Ariane Simotta refers to German literature and concludes — after illustrating both points of view — that

declaratory judgments are not covered by the Brussels Ila Regulation. In: Fasching/Koneceny, Kommentar zu den

159
160

Zivilprozessgesetzen, 2 edition, 2010, Article 1 Brussels lla Regulation marg. No. 9 et seq. Furthermore, some
commentators maintain that the Regulation should not be limited by excluding declaratory judgments if accepted in
another Member State. Siehr goes as far as saying that recognition of these types of declaration could lead to a “necessary
liberalisation” of marriages: Kurt Siehr in Ulrich Magnus and Peter Mankowski (eds) Brussels Il bis Regulation (2012)
European Law Publishers. Cited Dornbluth (fn. 1) pp. 60-62; Hau, FamRZ 1999, 485; id., FamRZ 2000, 1333; Gruber, FamRZ
2000, 1130; Schack (fn.1) p. 620; Vogel, MDR 2000, 1046; contra Helms (fn. 3) p. 259; Spellenberg, (fn. 1) pp. 125-126; ei.,
in: Festschrift Ekkehard Schumann (2001) p. 99.
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Based on the national expert reports we note that the issue of whether or not declaratory judgments
are covered by the Regulation does not seem to have come up in Member States’ case law. However,
according to our national experts, the subject itself has generated debate in several Member States,
albeit without reaching any conclusion. Consequently, only a few of the national experts believed
there was a need for declaratory judgments to be interpreted as covered by the Regulation. Similarly,
most interviewees considered this issue to be of minor importance. (It was estimated that these
judgments are seen in less than 1% of cases).

Parental responsibility — Coverage of children in all civil matters, grandparents, definition of
"child" and custody rights

Under the Regulation, the term ‘parental responsibility’ is to be understood broadly, referring to all

rights and duties relating to the child or the property of said child'®". It includes rights of custody and
rights of access.'®

Interviewees and expert panel participants generally considered the scope of the Regulation in
matters of parental responsibility to be rather clear and appropriate. There were comments, in
particular, that the inclusion of children in relation to all civil matters and not only children of

13 Overall the Regulation
is perceived to be responding rather well to the needs of holders of parental responsibility. "

divorcing parents as previously was a “much needed” expansion of the law

However, some issues were identified that are currently not covered or not clearly specified in the
Brussels lla Regulation.

Two issues were identified relating to the scope of the concept of ‘parental responsibility’. First, a
number of national experts (AT, BE, CZ, IE, IT, FI, LU, NL, PL, RO) pointed to cases where courts had
difficulties in deciding whether specific situations would be covered by the term ‘parental
responsibility’ (e.g. it was not clear, whether issues of grandparent’s contacts with grandchildren
were covered).

Second is the absence of definition of the term ‘child’ in the Regulation. Ambiguities arise across the
Member States in identification of who is to be considered a “child” under the Regulation. Since the

et Concerning the child’s property, the Regulation is limited to protective measures that need to be taken with regard to the
child’s property, such as the appointment of a person or a body to assist and represent the child with regard to the property. In
contrast, other measures that relate to the child’s property, not concerning the protection of the child, are not covered by the
Regulation, but by Council Regulation No. 44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters (“the Brussels I Regulation”). In this context, we draw attention to
the Regulation on mutual recognition of protection measures in civil matters adopted in 2013 Regulation (EU) No 606/2013.
' In this regard, it is worth nothing that the repealed Brussels II Regulation only applied to matters of parental responsibility
when they were raised in matrimonial proceedings. Under Brussels I1a, the scope was extended to all matters relating to
parental responsibility, regardless of whether or not the parents are/were married and regardless of whether both are the
biological parents.

183 ¢ £, http://www.familylawweek.co.uk/site.aspx?i=ed347: Peter Stone perceived this as “the most important advance made
by the Brussels Ila Regulation” in EU Private International Law: Harmonization of Laws (2006) Edward Elgar Publishing p.
404.

% The analysis of the public consultation found that the majority of respondents (66%-78%) regard the Regulation as
“helpful” in matters concerning parental responsibility. See Q6-Q8 of analysis in Annex “Analysis of the European
Commission’s public consultation”.
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definition of the term ‘child’ differs across the Member States, as well as in third countries,™® this
may result in legal uncertainty'® and may affect the well-being of the child.

Finally, two members of the expert panel raised some issues in relation to two other concepts —
custody rights and access rights, on the one hand, and parenthood recognition, on the other. One
expert stated that the terms custody rights and access rights in the Brussels lla Regulation stem from
the Hague Convention on the Civil Aspects of International Child Abduction, but are not clearly
defined in the Brussels lla Regulation. This has led to difficulties due to the fact that the
understanding of these concepts varies across the Member States, causing legal uncertainty. Another
expert noted that the issue of parenthood recognition is closely related to the Brussels lla
Regulation, but dealt with by the jurisdiction rules of other instruments. The expert stressed that
while recognition of parenthood is already excluded from the scope of the Brussels lla Regulation,
the Regulation does not sufficiently highlight the fact of the exclusion, thus creating confusion.

"% From a comparison of national laws, it was noted that not all Member States have a definition of “child”. Where this is not

the case, usually the age eighteen is crucial in determining whether a person is to be considered a child (or a minor) or not.
However, there are differences as regards the possibility of being considered an adult earlier than that. For an overall
treatment of this issue, see: “Different interpretations of the term “child” across the Member States”, Annex 3.

16 peter Stone regards the omission of an indication as to the ages at which a person ceases to be a child “very regrettable” in
EU Private International Law: Harmonization of Laws (2006) Edward Elgar Publishing p. 405.
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3.2 Coherence

This section presents the findings on the coherence of the Brussels lla Regulation with other EU
policy objectives in the area of judicial cooperation in civil matters.

The following sub-sections present the findings related to the assessment of the coherence of the
Brussels Ila Regulation with other EU policy objectives. The analysis was based on the following
indicators:

Extent to which there are practical difficulties in relation to delineation of scope with
other EU instruments;

Extent to which there are overlaps in scope in combination with conflicting provisions
between the Regulation and the 1980 Hague Convention on the Civil Aspects of
International Child Abduction and the 1996 Hague Convention on the International
Protection of Children; and

Extent to which there are practical difficulties in relation to the interrelationship with
the Nordic Convention of 6 February 1931 on private law.

3.2.1 Delineation of scope with other EU instruments

Our analysis shows that the multitude, complexity and interrelationship of Union instruments in
family law (e.g. the Brussels lla Regulation, the Maintenance Regulation (4/2009), the Brussels |
Recast Regulation (1215/2012), the Rome Il Regulation (1259/2010), etc.) have led to practical
difficulties, such as the lack of understanding on the part of citizens and practitioners, or confusion
on the extent of jurisdiction of the competent court pursuant to the Brussels lla Regulation on the
part of the parties.

There are a number of EU instruments in the field of judicial cooperation in civil matters, which are
closely related to the Brussels Ila Regulation (e.g. the Maintenance Regulation, the Rome I
Regulation, Brussels | Recast Regulation). While most national experts did not identify any practical
difficulties in relation to the delineation of the scope of the Brussels lla Regulation with other Union
instruments, our national experts for DE, Fl, HR, IT, LU, LT and PL pointed to general problems related
to the multitude and complexity of EU instruments in family law — in particular when combined
with domestic law, bilateral agreements and multilateral conventions. Several interviewees also
described the relationship with other regulations in the area of judicial cooperation in civil matters as
problematic.

In addition, most of our expert panel participants also agreed that the multitude and complexity is
creating practical problems for citizens and legal practitioners — such as non-use due to a lack of
knowledge, misinterpretations and additional costs for specialised legal advice.

Furthermore, we note the absence of clear practical guidance for practitioners on the
interrelationship of the Brussels lla Regulation, the Maintenance Regulation, and the Rome Il
Regulation. This results in problems for practitioners and citizens in understanding these three
instruments well and quickly. Overall, several of our interviewees and respondents to the public
consultation concluded that as more and more Regulations enter into force, it becomes more and
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more difficult for practitioners and citizens to understand the system of EU civil procedure. This not
only results in them incurring extra costs, but it causes frustration for the parties that (in absence of a
single procedure) divorce is not necessarily dealt with the same way (i.e. by the same court, within
the same procedure) as the other procedures they regard as integral part or consequence of their
divorce (i.e. parental responsibility, maintenance (of spouse and child), matrimonial property
consequences).

Similarly, expert panel members argued that citizens want family law issues to be solved in “one
package” (approaching one single lawyer and one single court in one single proceeding), but that the
multitude and non-harmonisation of Union instruments makes this impossible. In line with this
argumentation, our national expert for Luxembourg indicated that the parties generally (wrongly)
assume that the court with jurisdiction over matrimonial matters also has jurisdiction over
maintenance obligations. Luxembourg courts have pointed out that there is a fragmentation of
jurisdiction and that the court which has jurisdiction over matrimonial matters pursuant to the
Brussels lla Regulation does not necessarily have jurisdiction over maintenance obligations.™’

The delineation of scope also seems to be problematic in matters of recognition and enforcement.

Case example: Interrelationship of Brussels lla Regulation with other Union instruments (Luxembourg)

In a case from 2009, a judgment on maintenance obligations was declared enforceable pursuant to the 1973
Hague Convention on the Recognition and Enforcement of Decisions relating to Maintenance Obligations.168
The respondent lodged an appeal against the decision and raised several grounds for non-recognition on the
basis of multiple instruments, including the Brussels | Regulation (44/2001), the Brussels Ila Regulation and
the 1973 Hague Convention on the Recognition and Enforcement of Decisions.

The Luxembourg Court of Appeal stated that it was ‘inconceivable’ that the foreign decision had to fulfil the
requirements of several instruments cumulatively in order to be recognised. Firstly, the court ruled that
maintenance obligations were excluded from the scope of the Brussels Ila Regulation pursuant to Article 1
para 3 lit. e). Therefore, the decision was not subject to the grounds of non-recognition established by the
Brussels Ila Regulation. Secondly, the Court stated that the 1973 Hague Convention prevailed over the
Brussels | Regulation. The national expert for Luxembourg concluded that this decision shows that the
multiplicity of EU instruments in the field of family matters is causing difficulties for parties.

The interplay between the Brussels lla Regulation and the Maintenance Regulation is not fully
understood by practitioners. In particular, uncertainties were reported relating to the application of
the system of certificates contained in the Brussels Ila Regulation in relation to those in the
Maintenance Regulation. The Maintenance Regulation refers to grounds of grounds of jurisdiction
that are based on the Brussels Ila Regulation. Therefore, proceedings related to custody and to
maintenance should generally be handled by the same court.'®® However, in some cases, court
officials were not sure which certificates to use in cases in which both the Maintenance Regulation
and the Brussels lla Regulation play a role. In Estonia, court officials are advised to use partial
certificates. They use the Brussels lla certificates for custody cases and the Maintenance Regulation
certificates for maintenance obligations. This system works, but it needs clarification.

7 Tyibunal d’arrondissement de Luxembourg, 17 June 2008, case no 11341 and 113949

198 Cour d’appel, 30 April 2009, case no 32999; Cour d’appel, 11 March 2010, case no 34352
' In Estonia, divorce matters, custody matters, and maintenance matters can all be dealt with in one proceeding.

107|Page

www.parlament.gv.at



The interplay with the Maintenance Regulation also seems to be problematic in relation to the
residual jurisdictional basis of sole domicile or nationality (i.e. Article 3(1)b). Although residual
jurisdiction may be used for a divorce, it is not available for maintenance and therefore is rarely used
by an applicant for maintenance.

Case example: Interplay between the Brussels Il and the Maintenance Regulations (Ireland)

Our Irish national expert highlighted that in O’K v A [2008] 4 IR 801, the High Court observed that
“[i]n our law judicial separation is inextricably linked to “proper provision” for dependant [sic]
children and divorce under Article 41 of the Constitution is also inextricably linked to “proper
provision”. It is difficult to envisage how these matters can be properly separated.” It is therefore
notable that Buckley (2012) has observed that since the enactment of the Maintenance
Regulation'”’, “[t]he fact that different aspects of the same relationship may be dealt with in
different jurisdictions, or under the law of different Member States, increases rather than decreases
confusion. The separation of marital status from marital property claims is not suited to a regime
such as Ireland's, where divorce is dependent on a particular standard of provision. Furthermore, the
separation of support and property issues appears highly artificial in the Irish context, given that Irish
legislation makes no such distinction and seeks only an overall fair or “proper” outcome. Such an
outcome will often depend on trading off various aspects of provision against one another'’—for
instance, claims for spousal support or a share in pension rights or in the family business might be
exchanged for an additional share of the family home or other property. This type of trade-off may
prove highly dangerous under the new jurisdictional rules, as the court ruling on one aspect of
provision may have no overview or understanding of what has been determined elsewhere. Indeed,
under the relevant applicable law, such intended exchanges may be entirely irrelevant to the case at
issue. This in turn undermines the overall standard of provision.”

A Slovakian interviewee highlighted the issue that the Maintenance Regulation grants the same court
jurisdiction that has jurisdiction in matters of parental responsibility. It is possible that a court has
jurisdiction under Article 12 of the Brussels Ila Regulation, but not under the Maintenance
Regulation. This would arise in cases where Article 12(1) does not apply. Under the Brussels lla
Regulation, the court could in that case only decide on matters of divorce. Under Slovak law, matters
relating to breaking the marriage link, maintenance and parental responsibility have to be decided in
one proceeding. However, according to the Slovakian interviewee, as Article 12(1) prohibits
jurisdiction in matters of parental responsibility, this is not possible. The interviewee stressed that in
the Slovak judicial system, the concept of forum non conveniens does not exist, so as the courts have
to exercise jurisdiction. This has led to confusion in the past.

According to a German interviewee, there is a need to allow couples that are not married to decide
on prorogation of jurisdiction in accordance with Article 12 in cases where maintenance proceedings
are on-going.

170

Emphasis added.
m Emphasis added.
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Our national expert for Germany pointed to difficulties in relation to the delineation of scope
between the Brussels lla Regulation and Regulation (EU) No. 606/2013 on the recognition of
protective measures in civil matters in relation to provisional measures under Article 20 of Brussels
lla.. He stated that as Article 20 has priority over protection measures adopted under Regulation No.
606/2013 (see Article 2 para 3 of that Regulation), there is a lack of clarification with regard to the
type of measures that could be ordered provisionally under Article 20 in matrimonial matters.

Other procedures stemming from a divorce (maintenance, property consequences etc.) do not
require a declaration of enforceability. Interviewees reported that maintaining this procedure for
Brussels lla does not make sense for citizens and hence creates frustration for them. A specialised
French lawyer and some respondents to the public consultation'’* highlighted the problem that the
rules on jurisdiction are not harmonised across Union instruments in family law (Brussels lla, Rome
Ill, Maintenance Regulation, etc.) The current situation with different criteria for determining
jurisdiction is creating unnecessary complexity and often requires ad hoc solutions in practice.
Similarly, a Spanish judge noted that habitual residence is used as the main criterion for jurisdiction
under Rome Il and the Maintenance Regulation, while the Brussels lla Regulation provides a number
of specific alternative (rather than hierarchical) grounds to determine jurisdiction in matrimonial
matters (Article 3), and a general jurisdiction rule based on the habitual residence of the child (Article
8) for matters of parental responsibility.

Some interviewees indicated that the fact that the choice of court is not possible under the Brussels
Ila Regulation is inconsistent with other EU instruments. A Bulgarian interviewee indicated in
particular the inconsistency of there being are possibilities for choosing the court in other situations,
but not for divorce. Indeed, 85% of the respondents to the public consultation'’® complained that the
Regulation does not include the possibility for spouses to choose the court responsible by common
agreement.

The national expert for Croatia noted that many judges in Croatia are not sufficiently trained in
differentiating the sectoral scope of application of the various Union instruments. He explained
that all the judges finished law school at a time when EU law was not part of the curricula.

3.2.2 Interrelationships between the Regulation and relevant Conventions

Despite the rules laid down in Article 60 on relations with certain multilateral conventions, the
interrelationship of the Brussels lla Regulation with international conventions and bilateral
agreements appears still to be very complex. In some cases it is not fully clear for practitioners
which instrument applies and there are conflicting provisions/interpretations, which are
hampering the practical operation of the Brussels Ila Regulation.

2 This point is referred to with the general term “some” due to the fact that it cannot be accurately quantified. It was

repeated on a general level across the body of responses to different open questions of the public consultation.
173 .

i.e. 139 of 163 respondents.
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While Article 59 provides for general guidance on the relationship with other instruments, Article 60
specifies that the Brussels lla Regulation shall take precedence in relation to the specific Conventions
it lists.

It has been argued that — despite the rules laid down in Article 60 — it is in some cases not fully clear
which instrument to apply'”*. Indeed, the national experts of BG, DE, ES, HR, IE, IT, LU, LT and SE
reported some lack of clarity, conflicting provisions or practical difficulties in relation to the
interrelationship of the Brussels lla Regulation and other instruments in their countries.

An issue relating to the 1961 Hague Convention on the protection of minors was, for example,
reported by the national expert for Germany. According to Article 60(a) the Regulation has priority
over the Hague Convention on the protection of minors, but only “between the Member States”. The
interpretation of this rule is controversial in German legal literature if the Contracting State of the
Hague Convention involved is not an EU Member State.'” The problem is particularly relevant in the
relationship between Germany and Turkey.

In this regard, the French expert pointed out that the Convention might be applicable under a
residual competence rule under Article 14 of the Brussels lla Regulation if third states are involved.
However, there was also one case where the courts used the Convention as a basis for jurisdiction
although the habitual residence of the child was in France.

Furthermore, the national expert for Luxembourg concluded that five cases from 2013"°
demonstrate that given the fragmentation of the private international law rules in different
instruments, Luxembourg courts had to apply Portuguese law to the divorce and Luxembourg law to
parental responsibility matters. This fragmentation and the lack of synchrony between the laws
applicable make the proceedings more complex for the parties and the practitioners, as well as the
courts. More precisely, the five cases reported dealt with the interrelationship between the Brussels

Ila Regulation and the 1961 Hague Convention.

In all the cases, Luxembourg courts had jurisdiction over parental responsibility issues pursuant to
Article 12 of the Brussels lla Regulation. In other words, the Luxembourg courts had jurisdiction over
both matrimonial and parental responsibility matters. As for the law applicable to divorce, the
Luxembourg courts ruled that pursuant to Luxembourg conflict-of-law rules, Portuguese law should
apply (as the law of the nationality of both spouses).

With regard to the law applicable to custody matters, the Luxembourg Courts expanded on the
interrelationship between the 1961 Hague Convention and the Brussels Ila Regulation. Firstly, the
Courts of First Instance referred to Article 60 of the Brussels Ila Regulation, which states that the
Regulation should prevail over the 1961 Hague Convention. Secondly, the Luxembourg Court of First
Instance mentioned the scope of each instrument and emphasised the fact that the Brussels Ila
Regulation does not contain rules on the applicable law. Consequently, the Luxembourg court ruled

'7* Dieter Martinv notes that conflicts and difficult questions of competence have arisen with the Hague Conventions. See ‘Is

Unification of Family Law Feasible or even Desirable?’ in: Towards a European civil code, (2011), p. 429-458

173 Hausmann, IntEuSchR B No. 255, 256

Tribunal d’arrondissement de Luxembourg, 13 June 2013, case no 124754; Tribunal d’arrondissement; 13 June 2013, case
no 130507; Tribunal d’arrondissement, 13 June 2013, case no 101915; Tribunal d’arrondissement de Luxembourg, 4 July
2013, case no 122093; Tribunal d’arrondissement de Luxembourg, 11 July 2013, case no 142027 and 1142633; Tribunal
d’arrondissement de Luxembourg.
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that the prevalence of the Brussels lla Regulation did not apply to the provisions on the law
applicable established by the 1961 Hague Convention. As a result, Article 2 of the 1961 Hague
Convention applied to determining the law applicable to parental responsibility, which was
determined to be Luxembourg law.

With regard to the 1980 Hague Convention, 51%"'”” of respondents to the public consultation were of

the view that the rules governing its relationship with the Regulation do not work satisfactorily.
Respondents pointed out that there is room for improvement in particular by simplifying the rules,
that confusion arises with a parallel reading of the two instruments. A number of respondents
mention that the rules in relation to return orders are particularly unclear between the two
instruments. It was also pointed out that the Regulation suffers from the absence of up-to-date
practical guidance which takes into account the case law which has been established in this area. The
national experts (BG, HR, LT, SK, UK) and stakeholders interviewed also identified issues relating to
the application of the instruments (implying that mistakes have arisen in application due to a lack of
knowledge on the part of practitioners. According to our Bulgarian national expert, there were
cases'’® where Bulgarian courts have disregarded Article 60 of the Brussels Ila Regulation and
applied the 1980 Hague Convention without taking into consideration the fact that the case involved
two EU Member States and the factual situation occurred in 2013, i.e. when the Republic of Bulgaria
was already a EU Member State. Similar observations were made by the Slovakian and French'”®

national expert.

Case example: Interrelationship between Brussels lla and the 1980 Hague Convention (Bulgaria)

The national expert for Bulgaria reported that some Bulgarian courts disregard Article 60 lit. e of the Brussels
Ila Regulation and apply the Hague Convention of 25 October 1980 on the Civil Aspects of International Child
Abduction.

In one case (Decision Ne 6011/02.08.2013, Case Ne 5581/2013, Sofia City Court), the court did not take into
consideration the fact that the case was connected to two EU Member States (Bulgaria and Spain) and that
the factual situation occurred after the accession of the Republic of Bulgaria to the EU. The case concerned a
child abduction, where the mother — a Bulgarian national residing in Spain, moved her child from Spain to
Bulgaria without the consent of his father, a Spanish national with habitual residence in Spain.

The Bulgarian court not only disregarded the application of Brussels Ila, but also did not take into
consideration the hierarchy and the ratio between national legislation, the EU acts and the general
international treaties. As a result, instead of applying first the EU act (i.e. the Brussels Ila Regulation), the
court applied the Child Protection Act of Bulgaria “in connection with” (quotation) the Hague Convention of
25 October 1980 on the Civil Aspects of International Child Abduction.

Obviously, the court should not have applied the Hague Convention but the Regulation in view of Article 60
lit. e of the Brussels Ila Regulation. When referred to the Brussels lla Regulation, the court again referred first
to the Child Protection Act of Bulgaria “in connection with” the Brussels [IA Regulation.

The same approach was taken in Decision Ne 6019 /02.08.2013, Case No 4848/2013, Sofia City Court, and a
similar approach was taken in Decision Ne 6168/14.08.2013, Case No 3043/2013, Sofia City Court, with an
almost identical factual situation involving a child abduction between Bulgaria and Belgium which took place
after 2009.

Similar observations were made by the Slovakian expert as well as a German judge interviewed.

Y7 {.e. 76 of 148 valid responses.

178 Decision Ne 601 1/02.08.2013, Case Ne 5581/2013, Sofia City Court, Decision Ne 6019 /02.08.2013, Case Ne 4848/2013,
Sofia City Court, Decision Ne 6168/14.08.2013, Case Ne 3043/2013, Sofia City Court.
9 Civ 1, 29 February 2012 n°11-15613.
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Related to these issues, the Lithuanian and the UK national experts noted that the precedence of the
Regulation was not sufficiently clear for practitioners. This was supported by the expert for the UK.
He indicated that Nigel Lowe, a legal scholar, had identified certain ambiguities. As Lowe

comments*®

, the two fundamental questions of whether or not the Brussels lla Regulation applies
on the basis of Article 60(e) and, if so, how, are not always straightforward. In terms of jurisdiction,

the Brussels lla Regulation can apply to children who are habitually outside the EU.

In terms of how the Brussels lla Regulation might apply, questions arose whether it is even permitted
to use the Hague Convention to enforce a return order. In contrast to this perception, other experts
were of the opinion that the Regulation is clear on this matter (e.g. CY, HR).

Our Irish national expert indicated that the Irish court faced difficulties in one case because the
father did not have custody rights within the meaning of Article 3 of the Hague Convention, but did
have custody rights under the Brussels lla Regulation, as the latter is to be interpreted in the light of
Article 8 of the European Convention on Human Rights (ECHR).

In 2010, the Austrian Supreme Court rendered a judgment on the impact of a provisional measure
within the meaning of Article 20 of the Brussels lla Regulation —taken in the Member State where
the child is actually resident — on the enforcement according to the Hague Convention on child
abduction of 1980.'®" Generally, custody decisions are prohibited in the state of enforcement (Article
16 Hague Convention on child abduction of 1980). If such a decision is rendered nonetheless, this
decision does not constitute grounds for refusing enforcement (Article 17 Hague Convention on child
abduction of 1980). According to the Supreme Court’s case law, this provision also applies if
provisional measures within the meaning of Article 20 of the Brussels lla Regulation are taken in the
Member State of enforcement. Hence, such provisional measures do not hinder the enforcement of
a decision according to the Hague Convention on child abduction of 1980.

With regard to the 1980 Hague Convention on the Civil Aspects of International Child Abduction, a

few respondents to the public consultation highlighted an issue relating to the coordination between
Article 11(4) of the Brussels lla Regulation and Article 13 of the Hague Convention. An academic from
the UK highlighted the fact that, while according to the rules set out by Article 13(1)(b) of the Hague
Convention the court is not obliged to order the return of the child if there is a grave risk that the
return would expose the child to physical or psychological harm, or place the child in an intolerable
situation, the rules set out by Article 11(4) of Brussels Ila Regulation on refusing a return application
are not sufficiently clear. The respondent stated that the automatic return of the child set by Article
11(4) should therefore be interpreted as a less rigid principle as the child’s welfare still has to be
safeguarded. A judge from Austria stressed that, to prevent the return of the child from being
ordered even though it could put the child at risk, the return cannot be ordered automatically.'

180

International Family Law [2013] pp. 114-118.

'8! Judgment of 11.02.2010, Oberster Gerichtshof, 5 Ob 260/09k.

8 To support his point, this respondent to the public consultation mentioned the case Neulinger and Shuruk vs. Switzerland
of the ECtHR, stating that the return of the child cannot be ordered automatically, and that the effects of the time limit elapses
since the child moved to another country.
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In relation to the 1996 Hague Convention, 46%" of respondents to the public consultation indicated
that the rules governing its relationship with the Regulation do not work satisfactorily. Conflicts were
also outlined by the national expert for Germany regarding cases in which the child moves from a
participating state of the Brussels lla Regulation to a state that does not apply the Brussels lla
Regulation, but the Hague Convention. If, for example, a Danish child whose habitual residence is in

Germany moves to Denmark after one parent has initiated legal proceedings on parental
responsibility before a German court, jurisdiction continues to lie with the German court under
Article 61 lit. a and Article 8 para 1 of the Brussels lla Regulation. Under Article 5 para 2 of the Hague
Convention, on the other hand, the Danish courts have jurisdiction as soon as the child has
established habitual residence in Denmark. Therefore, Germany by relying on Article 8 para 1 of the
Regulation and the principle of perpetuatio fori, violated its international obligations to Denmark
when ratifying the Hague Convention.' The same issue was raised by the French national expert.
Similarly, a representative of the Czech Ministry of Justice noted that the Brussels lla principle of
perpetuatio foriis not recognised in the 1996 Hague Convention — a situation that may lead to
jurisdictional conflicts.

The Swedish expert also identified difficulties. He raised the question as to which instrument should
be used to transfer a case to a court of a third state better placed to hear the case when the child is
habitually resident in a Member State. Article 15 of the Regulation only allows for a transfer to a
court of another Member State. Article 10 of the 1996 Hague Convention would allow to transfer a
case to third state that has ratified the Convention. However, according to Article 61 of the
Regulation, the 1996 Hague Convention should not apply, as the Brussels lla Regulation takes
precedence.

A Romanian expert stated that the non-ratification of the 1996 Hague Convention by Italy is
creating many problems in practice when it comes to the establishment of the applicable law. In such
cases, Romanian courts apply Romanian law, which may be less predictable for the parties.

While a large majority of national experts did not identify any other issues relating to the
relationship with other legal instruments, the national experts for BG, HR and SK pointed to

practical difficulties linked to the application of bilateral agreements and the 1961 Hague Convention
Abolishing the Requirement of Legalisation for Foreign Public Documents.

More specifically, according to the national experts for Croatia and Slovakia, there is very often
uncertainty as to whether bilateral conventions with third countries regulating jurisdiction in

matrimonial and parental responsibility matters can be applied. For instance, Croatia has ratified
numerous bilateral agreements with neighbouring non-EU States which do not clearly differentiate
which one is applicable. In a case heard by the Court of First Instance of Rijeka®, the court first
found its grounds in a bilateral agreement, and then shifted over to a multilateral agreement.

'8 1.e. 65 out 142 valid responses.

See Hausmann, IntEuSchR B No. 260 with further references to the German legal debate.
** No. P.-1278/13 of 10 October 2013. — final.
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In Bulgaria, some lack of clarity emerged about the interrelationship between the Brussels lla
Regulation and the Hague Convention Abolishing the Requirement of Legalisation for Foreign Public

Documents.

Case example: Interrelationship between Brussels lla and the Apostille Convention (Bulgaria)

In Bulgaria, the Supreme Administrative Court (Decision Ne 15903/12.12.2012, Case No 4237/2012) held that
the certificate attached to a foreign divorce decision of a court of a Member State in conformity with Article
39 of the Brussels lla Regulation (which is a standard form set out in Annex I) should bear an apostille (i.e. an
international certification comparable to notarisation in domestic law). The Court correctly applied Article 21
para 1 of the Regulation and did not adopt any special procedure for the recognition of the decision in
question. Furthermore, it acknowledged that Article 21 should apply in conformity with Article 37. As Article
52 of the Regulation does not include certificates (referred to in Article 39) in the list of documents that do
not need legalisation or other similar formalities (documents referred to in Articles 37, 38 and 45), the Court
inferred that in conformity with the Hague Convention Abolishing the Requirement of Legalisation for Foreign
Public Documents (5th October 1961, The Hague, the “Apostille Convention”) this certificate needs to bear an
apostille. The Court substantiated this by further underlining that the Brussels lla Regulation does not exempt
certificates under Article 39 of the Regulation from the requirement for an apostille and that all EU Member
States are parties to the Apostille Convention. As a result, the divorced parties were forced to apply for an
apostille in the Member State of origin of the certificate.

3.2.3 Interrelationship with the Nordic Convention

No major practical difficulties were identified in interrelationship with the Nordic Convention have
been identified.

The Nordic Convention (referred to in Article 59 of the Brussels lla Regulation) could potentially
impact on national procedures in Sweden and Finland.

While the national expert for Finland did not identify any practical difficulties, the national expert for
Sweden noted that the rules of jurisdiction in the Nordic Convention, in accordance with the
requirement in Article 59 (2)(c), are modelled on the previous Brussels Il Regulation, i.e. Regulation
1347/2000, and only cover decisions handed down in connection with a divorce decision. The
Nordic Convention needs to be amended to reflect the present wording of the Brussels lla
Regulation.

According to the experts interviewed and stakeholders in Sweden and Finland, no practical issues
have, however, been identified in relation to the Nordic Convention. A Swedish judge pointed out, in
particular, that Nordic decisions are generally enforced without a declaration of enforceability.
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3.3 Effectiveness

This section presents the findings on the effectiveness of the Brussels lla Regulation at the level of
the specific and general objectives.

The following evaluation questions have guided this work, and are dealt with in the sub-sections
below:

To what extent have the core objectives been achieved?

Is the Regulation applied smoothly in the Member States?
A systematic analysis of the Brussels lla Regulation’s core objectives and its ability to achieve these
guided the assessment of the instrument’s effectiveness. The core objectives of the Brussels Ila

Regulation were identified at three levels:

General objectives are derived from Treaty-based goals (and therefore constitute a link
with the existing policy-setting) at the level of impact indicators.
Specific objectives relate to the specific domain and nature of the intervention under
consideration. The specific objectives correlate with result indicators. Defining these is
also crucial as they set out in detail what the Commission wants to achieve with the
intervention.
Operational objectives relate to deliverables or actions and have a close link with output
indicators.

The figure below outlines the objectives identified, illustrated by means of an ‘objectives tree’. The

figure flows from bottom to top.

The assessment of effectiveness in this chapter is conducted at the level of the specific and general
objectives. A more detailed analysis of this evaluation criterion, at the level of the operational
objectives, is presented in Annex 1.
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3.3.1 Achievement of the specific objectives
This section presents the findings on the effectiveness of the Brussels lla Regulation at the level of

the specific objectives. The table below displays the five specific objectives as well as the shortened
denominations, which have been used as headings in the sub-sections below.

Table 1: Specific objectives and their shortened denominations

Specific objective Shortened denominations

Specific objective 1: To ensure that citizens in Access to court for citizens in international families
international families with a close connection to the with a close connection to the EU
EU are guaranteed access to court in a suitable

Member State

Specific objective 2: To increase predictability, Predictability, clarity, and reliability for citizens
clarity, and reliability for citizens involved in cross- involved in cross-border cases

border cases

Specific objective 3: To ensure that citizens do not Smooth recognition and enforcement of judgments,
have to provide additional administrative authentic instruments and agreements

documents and/or follow additional proceedings to

have judgments recognised or enforced

Specific objective 4: To ensure the protection of the  Protection of the economically weaker spouse
economically weaker spouse

Specific objective 5: To safeguard the well-being of  Well-being of the child and parent-child relationship
the child and the parent-child relationship

As depicted in the objectives tree in the previous section, the achievement — or potential barriers to
the achievement — of these objectives in turn has an impact on the protection of fundamental rights,
as well as the levels of stress and delays faced by citizens. Impacts on the other specific objectives
related to the protection of fundamental rights, reduction in stress and delays, are dealt with in
Annex 7. Impacts on the costs are dealt with in the section on efficiency (Section 3.4) and in Annex 7.

The analysis of the achievement of the specific objectives presented in this chapter builds on the
detailed analysis that was carried out at the level of the operational objectives (presented in Annex
1). For each of the operational objectives, a number of legal issues were identified, which hamper the
achievement of the operational objectives and, in turn, the specific objectives. The table below
shows the link between the high-priority legal issues identified for each operational objective and the
specific objectives of the Regulation. In addition, the table identifies whether the legal issues relate
only to matrimonial matters, only to parental responsibility matters, if they are horizontal in
character and thus refer to both, or if they refer to other specific issues (see the column ‘type of
issue’). The legal issues listed below were identified to be particularly significant'*® and given high
priority status throughout the analysis. The full list of legal issues identified is provided in Annex 1 of
the present report.

For each of the high-priority legal issues in the table below, the specific objective which is most
impacted has been identified and marked in dark green. Other specific objectives on which a legal

'8 The criteria for defining the high priority issues were as follows: (1) The legal issue requires a substantial modification to

the Regulation; (2) The legal issue refers to fundamental rights; and (3) A significant number of people are affected. The list
of issues and their prioritisation were agreed with the European Commission.

Please refer to the section “What are the legal issues under the Regulation?” in Annex 8 for an explanation of the
methodological approach used for the identification and prioritisation of the issues affecting the application of the Brussels
IIa Regulation.
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issue has a clear, but lesser, impact are marked in light green. In the analysis of the achievement of
the specific objectives that follows, a detailed discussion of each legal issue has been included only
under specific objective where the legal issue has been marked with dark green, in order to avoid
repetition. Cross-references are provided within the sections to the other specific objectives.
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The following sub-sections provide an overview of how the high-priority legal issues impact on the
achievement of the specific objectives by causing various problems for citizens. A detailed legal
analysis of all legal issues (i.e. of all levels of priority) is provided in Annex 1 on the achievement of
the operational objectives.

The findings are based on the triangulation of data collected through various channels, including
desk research, interviews, the expert panel, the 27 national reports produced by the network of
national legal experts, a survey of Central Authorities, and the analysis of the responses to the
European Commission’s public consultation™’. The relevant evidence is provided in Annex 1, while
the present section focuses on the main insights and conclusions based on these sources.
Quantitative estimates are provided in the chapter “Quantitative analysis and hypothetical cases”.
Additional analysis on costs, delays, stress and fundamental rights is also provided for each

hypothetical case in the same section.

For each specific objective, we present the following information:

A first box (with a blue frame) about the following elements:

o How the topic addressed is important for citizens;

o How the Regulation addresses this topic;
Then a summary of the main findings in a free text; and
Finally a table analysing for each high-priority legal issue the link with the specific
objective; we invite the reader to focus on the lines that are marked as “dark green”,
inasmuch as the “light green” ones are then further explained in another specific
objective (following the logic of Table 2); cross-references for the light green ones
are indicated in order to facilitate the search for information.

Access to court for citizens in international families with a close connection to the EU

Citizens with a close connection to the EU who are in an international family conflict and want to obtain a
divorce or a separation, or a ruling on parental responsibility expect to be granted access to a suitable court
within the EU. In this regard, the Charter of Fundamental Rights of the European Unionlgs, in its Article 47 (Right
to an effective remedy and to a fair trial) guarantees the access to justice as well as legal aid where necessary.

The Brussels lla Regulation ensures access to court for citizens in international families with a close connection to
the EU through clear rules on jurisdiction in international disputes on matrimonial matters and matters of
parental responsibility.189
In addition to ensuring the access to court through clear jurisdiction rules, the provisions of the Brussels Ila
Regulation aim at providing access to the most suitable court for each specific case:
In matrimonial matters, jurisdiction can be established based on different alternative
grounds, which are linked to the spouses’ current or former habitual residence or their
nationality. The alternative grounds provide some flexibility to the spouses to file their

87 A detailed description of the study’s methodology including the data collection activities is provided in the chapter “Main

Elements of the Methodology for the Evaluation and Impact Assessment of the Brussels Ila Regulation™.

'8 hitp://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2010:083:0389:0403:en:PDF

'8 In this regard, please also refer to the analysis regarding the specific objective “Predictability, clarity, and reliability for
citizens involved in cross-border cases” of the Brussels I1a Regulation.
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case before the most suitable court.

In matters of parental responsibility, jurisdiction is based on the criterion of proximity
(i.e. the habitual residence of the child), subject to some flexibility. This ensures that
the child’s view can be taken into account without the child having to travel, that
procedures relating to the collection of evidence (e.g. situation reports) can be
completed as quickly as possible, and that the court has an understanding of the

situation in the Member State the child lives in.
Furthermore, the Regulation provides possibilities for grouping or transferring cases to more suitable courts.'®
Finally, Article 50 of the Brussels lla Regulation aims to ensure that Member States provide legal aid to those
who need it, thereby securing effective access to justice for vulnerable groups.191 192

While the existing provisions on jurisdiction and legal aid are ensuring effective access to (a suitable)
court for citizens in international families with a close connection to the EU in a very large majority
of cases', three legal issues relating to jurisdiction rules are still leading to risks of citizens being
excluded citizens from their fundamental right to access to a court within the EU or to situations,
where the court that has been determined as having jurisdiction may not be the most suitable one
to hear the case. The three legal issues are discussed in more detail in the table below.

Table 3: High-priority legal issues under specific objective 1 “Access to court for citizens in

international families with a close connection to the EU”

High-priority legal issues | Specific objective 1: Access to court for citizens in international families with a close
connection to the EU

Jurisdiction rules

As discussed further under specific objective 4 “Protection of the economically
weaker spouse”, the failure to enable the choice of court may prevent couples from
access to the most suitable/convenient court (from the parties’ perspective).194

Potential exclusion of The jurisdiction rules of the Brussels lla Regulation do not apply to families of

certain people with a different nationalities living in a third State. In these situations, national rules are
close connection to the used to establish jurisdiction.195 In other words, the courts of the Member States

EU from access to a may avail themselves of national rules of jurisdiction (so-called “residual

suitable EU court jurisdiction").196 In matrimonial proceedings, residual jurisdiction rules may be
applied if the spouses have nationalities of different EU Member States and their
place of residence in a third country. For matters of parental responsibility, the rules
on residual jurisdiction are relevant for children who are EU citizens and have their

0 A comprehensive analysis of these issues can be found in the sections “Ambiguities in the interpretation of the rules on

prorogation of jurisdiction” and “Limited actual use of the possibility to transfer a case” in Annex 1.

! The provisions on legal aid are restricted to the main recognition and enforcement procedures: Article 21 (Recognition of
a judgment), Article 28 (Enforceable judgments), Article 41 (Rights of access), Article 42 (Return of the child), Article 48
(Practical arrangements for the exercise of rights of access).

92 A comprehensive analysis of this issue can be found in the section Legal aid systems do not sufficiently take into account
the specific needs and costs related to proceedings under the Brussels Ila Regulation in Annex 1.

B A comprehensive analysis can be found in the section “Jurisdiction rules” in Annex 1.

A comprehensive analysis of this issue can be found in the section “Jurisdiction rules applicable to matrimonial
matters”, sub-section The current set-up of jurisdiction rules does not sufficiently promote a common agreement between
spouses in Annex 1.

1% Article 7 for matrimonial matters and Article 14 for parental responsibility

196 A comprehensive analysis of this issue can be found in the section Potential exclusion of certain people with a close
connection to the EU from access to a suitable EU court in Annex 1.

194
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habitual residence in a third country.

The national rules of jurisdiction are not harmonised, but based on different criteria,
such as nationality, residence or domicile.™’ Indeed, the national rules to determine
jurisdiction seem to vary widely. In about half the Member States the nationality of
either a spouse or the child concerned is sufficient to bring proceedings in the EU
irrespective of residence. In the other half, it is not possible for residents of third
countries to bring proceedings in the Member States’ jurisdiction.198 The issue is
thus very sensitive, as in those countries where the latter situation applies, the
groups referred to above (couples and children with nationality of an EU Member
State but residence in a third country) may potentially be excluded from access to a
court in the EU, although they might have a close connection to a Member State by
means of their nationality.

It appears that the non-harmonisation of rules on residual jurisdiction has not led to
any major practical problems related to the exclusion of certain groups of people.
While a theoretical risk of exclusion of EU citizens who have their residence outside
the EU from access to court — mainly based on nationality — exists, it was not possible
to identify any evidence on actual cases of this nature. Nonetheless, the respect of
the fundamental right of access to justice (Article 47 of Charter of Fundamental
Rights of the European Union) might be considered as jeopardised by the potential
(i.e. theoretically possible) exclusion of certain groups of citizens to access to a court
in the EU due to the non-harmonisation of rules on residual jurisdiction.

It is important to note that — unlike recent legislative instruments, such as the
Maintenance Regulation or the Succession Regulation (650/2012) — the Brussels lla
Regulation does not provide for a forum necessitatis'® — i.e. a forum which is
provided to individuals to whom no other forum is available and where the dispute
has a sufficient connection with the Member State concerned.”® The absence of a
forum necessitatis in the Brussels lla Regulation in combination with the reliance on
(non-harmonised) national rules to establish residual jurisdiction may lead to

%7 For an overview of the national rules on residual jurisdiction, please refer to the sub-section Potential exclusion of certain

people with a close connection to the EU from access to a suitable EU court of section “Horizontal issues” in the Chapter
“Jurisdiction Rules” in Annex 1.

An over