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'I/A' ITEM NOTE 

From: General Secretariat of the Council 

To: Permanent Representatives Committee/Council 

No. prev. doc.: 12125/21 

No. Cion doc.: 9467/21 + ADD1 

Subject: Council Decision authorising the opening of negotiations with Japan for the 
amendment of the Agreement between the European Union and Japan on 
mutual legal assistance in criminal matters 

-   Adoption 
  

Statement and declaration presented by the Commission for the minutes of Coreper and of the 

Council:  

Statement on the procedure for negotiations:   

"The Commission considers it legally incorrect that a Council Decision authorising the opening of 

negotiations gives the Council power to issue subsequent negotiation directives during the 

negotiations, which suggests, contrary to the Treaties and Court’s jurisprudence, that negotiation 

directives would have a binding effect on the negotiator. The Commission reserves all its rights in 

this regard."  

076060/EU XXVII. GP
Eingelangt am 11/10/21

www.parlament.gv.at

https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RAT&code2=&gruppen=Link:12479/1/21;Nr:12479;Rev:1;Year:21;Rev2:1&comp=12479%7C2021%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RAT&code2=&gruppen=Link:12479/1/21;Nr:12479;Rev:1;Year:21;Rev2:1&comp=12479%7C2021%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RAT&code2=&gruppen=Link:12479/1/21;Nr:12479;Rev:1;Year:21;Rev2:1&comp=12479%7C2021%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RAT&code2=&gruppen=Link:12479/1/21;Nr:12479;Rev:1;Year:21;Rev2:1&comp=12479%7C2021%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RMA&code2=&gruppen=Link:JAI%201081;Code:JAI;Nr:1081&comp=JAI%7C1081%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RMA&code2=&gruppen=Link:COPEN%20372;Code:COPEN;Nr:372&comp=COPEN%7C372%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RMA&code2=&gruppen=Link:DATAPROTECT%20235;Code:DATAPROTECT;Nr:235&comp=DATAPROTECT%7C235%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RMA&code2=&gruppen=Link:FREMP%20243;Code:FREMP;Nr:243&comp=FREMP%7C243%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RMA&code2=&gruppen=Link:COASI%20151;Code:COASI;Nr:151&comp=COASI%7C151%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RAT&code2=&gruppen=Link:12125/21;Nr:12125;Year:21&comp=12125%7C2021%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=76060&code1=RAT&code2=&gruppen=Link:9467/21;Nr:9467;Year:21&comp=9467%7C2021%7C


 

 

12479/1/21 REV 1 ADD 1  SC/vj 2 

 JAI.2  EN 
 

Declaration on the legal basis: 

"The Commission considers it legally incorrect that a Council Decision authorising the opening of 

negotiations indicates a substantive legal basis. 

The Decision authorising the opening of negotiations is premised solely on the existence of 

conferred powers of the Union and not on a determination of a specific competence. Its effect is 

limited to authorising the Commission or the High Representative, as the case may be, to use its 

prerogatives under the EU Treaties in order to start negotiations. The scope of these negotiations is 

therefore determined by the scope of the powers of the Union. Besides, the freedom of the envisaged 

treaty partner of the Union as regards the determination of the scope of the negotiations cannot be 

limited by the Council Decision authorising the opening of the negotiations. Thus, the precise legal 

basis for the future agreement can only be determined after the content of the agreement is known. 

The Commission reserves all its rights in this regard." 
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