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Mr Jeppe Tranholm-Mikkelsen
Secretary-General
Council of the European Union

DELETED
copy to:

therese.blancheticonsilium.europa.eu

Strasbourg, 25/10/2019
Complaint 640/2019/FF

Subject: Recommendation of the European Ombudsman in the above case on
the transparency of the Council of the EU's decision-making process leading o
the adoption of annual regulations setting fishing quotas (total allowable
caltches)

Dear Mr Tranholm-Mikkelsen,

Please find enclosed my recommendation in the above case, made in
accordance with Article 3{6) of the Statute of the European Ombudsman.

My recommendation is as follows:

The Council should proactively make public documents related to the
adoption of the TAC Regulation at the time they are circulated to Member
States or as soon as possible thereafter.

In accordance with the Statute of the European Ombudsman, the
Council shall send a detailed opinion before 27 January 2020.

A copy of my recommendation will be sent to the complainant.

Yours sincerely,

/—F’_
Emily O'Reilly

European Ombudsman

Enclosure: #  Recommendation to the Council of the EU

1 avenue du Président Riobert Schuman T.+33(013B31T2313 W ombudsman. swropa.su
CS 30403 F.+33(0)3 B8 17 0 g2 eod ombudsman.europa eu
F - 67001 Strasbourg Cedex
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European Ombudsman

Recommendation

of the European Ombudsman in case
640/2019/FP on the transparency of the Council of
the EU’s decision-making process leading to the
adoption of annual regulations setting fishing
quotas (total allowable catches)

Made in accordance with Article 3(6) of the Sitatute of the European Ombudsman?

The complaint concerned the fransparency of the decision-making process in
the Council of the EU, leading to the adoption of the annual regulations sefting
total allowable catches (TACs) of cerfain fish stocks in the Northeast Atlanfic for
2017, 2018 and 2019. The complaint was submitted by an environmental law
arganisation.

The complainant was concerned that the Council (1) failed to record the
posifions of Member States expressed in Council ‘preparatory bodies” of
national civil servants and Ambassadors, as well as in meetings of the Council
of Ministers, (2) failed to provide fimely access to legisiative documents, and
{3) has in place an incomplete register of documents that is difficult fo use.

The Ombudsman is of the view that the documents in question are in fact
legislative documents. In addition, the documents confain environmental
information, as defined in the Aarhus Regulation. Wider and more timely access
should therefore be granted to such documents.

The Ombudsman aiso found that the Council had not demonstrated that
disclosing the documents in question would seriously affect, prolong or
complicate the decision-making process.

The Ombudsman therefore recommends that the Council should proactively
make available documents relafed to the adoption of the TAC Reguwiation at the
time they are circulated to Member Sfates or as soon as possible thereaffer.

" Decision of the European Parfiament of 8 March 1284 on the regulations and general conditions
goveming the peformance of the Ombudsman’s duties (B42620ECSC, EC, Euratom), CJ 1884 L 113, p.
15.

1 avenue du Président Robert Schuman T.+33 (03 B3 1T 2313 winw.ombudsman.ewropa.su
CS 303 F.+33(0)3 B8 17 90 82 eofl ombudsman.europa.eu
F - 67001 Strasbourg Cedex
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Background to the complaint

1. The complaint concerns the transparency of the decision-making process in
the Council of the EU {Council), which leads to the adoption of the annual
regulations setting catch limits, referred to as ‘total allowable catches’ (TACs),
for certain fish stocks. TACs aim, among other things, to maintain fish stocks at
sustainable levels, which is a fundamental objective of the EU's Common
Fisheries Policy Regulation® (CFI" Regulation).?

2. The present case relates to the transparency of the process for the adoption of
the TAC Regulations for the Northeast Atlantic for 2017, 2018 and 2019.

3. A TAC Regulation is adopted by the Council following a procedure set out in
the Treaty on the Functioning of the European Union {TFEU}. In line with this
procedure, each year the European Commission prepares the proposal for the
annual TAC Regulations, based on scientific advice from advisory bodies. It
usually adopts its proposal for the Northeast Atlantic TAC in late October or
early November. Following this, national civil servants meet weekly in one of
the ‘preparatory bodies’ of the Council®, the Working Party on Internal Fisheries
Policy, to discuss the Commission’s proposal. Based on these preparatory
discussions, the Committee of Permanent Representatives (Ambassadors in
COREPER) holds negotiations on the proposal about one week before the
Agriculture and Fisheries Council, at which the final TAC Regulation is
adopted by the attending ministers. This takes place usually in mid-December.

4. The complainant, the environmental law organisation ClientEarth, analyses
each year how the TAC proposals and the final TAC Regulation comply with
the requirements of the CFP Regulation. The Commission or the Council may
propose or adopt TACs that are at odds with the applicable scientific advice
only if they can provide evidence that respecting the scientific advice would
pose serious social and economic risks for the fishing fleets and communities
involved.

5. For its annual analysis, the complainant requires a range of information. To
this end, between 2017 and 2019, it made several requests for public access to
documents® held by the Council relating to the decision-making process leading
to the adoption of the TAC Regulation.

B. The Council disclosed certain documents to the complainant but withheld
other documents with a view to protecting the related decision-making process,

2 Regulation (EU) No 1380/2013 an the Commoen Fisheries Policy: hitps:/leur-lex sumpa ewlegal-

Sontet ENTXTIPDEPun=CELDCI20 1 3R] 3005 from=EN

* Miore information on TACs: hitpelec eyrmos eyfisheries/ciofishing njlesfacs en

4 Article 43(3) of the TFELL

3 The Council is supported by the Committes of Permanent Representatives of the Govemnments of
the Member States to the European Union {COREPER) and maore than 150 highly specialised
working parties and committees, known as the "Council preparatory bodies'. These bodies cover
specific policy areas or subjects and, among other things, prepare the Council's positions.
https:/fwww.consilium. eurcpa. ewlen'council-au/preparatory-bodies/.

£ |n line with the ELF's rules on public access to documents. Regulation 10492001 regarding public
access to Eurcpean Pariament, Council and Commission documents: bttgsleur-lex eurmps eyflegal
SonientEnALLTui=CELEGEIASZ00 IR1040.
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by making use of an exception under the EU law on public access to documents
(Regulation 1049/2001). Among other documents, the Council did not disclose
minutes of the meetings of preparatory bodies, as well as information on the
positions taken by Member States in meetings of the Agriculture and Fisheries
Council, COREFER and the preparatory bodies. According to the complainant,
this meant it could not carry out its analysis effectively.

T. Dissatisfied with the outcome of its requests, the complainant turned to the
Ombudsman on 8 April 2019,

The inquiry

8. The Ombudsman opened an inquiry into the complainant’s concerns that the
Council:

1) failed to record the positions of Member States expressed in relevant
meetings of the Working Party on Internal Fisheries Policy, the Committee
of Permanent Representatives (COREPER) and the Agriculture and
Fisheries Council;

2) failed to provide timely public access to legislative documents, proactively
and upon request; and

3) has not put in place a complete and user-friendly register of documents.

9. In the course of the inquiry, the Ombudsman’s inquiry team inspected the
documents held by the Council relating to the decision-making process for
adopting the annual TAC Regulations for 2018 and 2019. The Ombudsman also
received a written reply from the Council on the complaint and, subsequently,
the comments of the complainant in response to the Council's reply.

1. Recording Member State positions

Arguments presented to the Ombudsman

By the complatnant

10. The complainant argued that the Council failed to disclose sufficiently
detailed records of the discussions that took place at relevant meetings of the
working party, COREPER and the Agriculture and Fisheries Council during the
decision-making process leading to the adoption of the TAC Regulations for
2017 and 2018. The complainant contended that, to respect the purpose of
Regulation 1049/2001 and ensure it is applied effectively, EU institutions must
draw up minutes of relevant meetings. However, the Council had stated that it
did not have any such records concerning the meetings of the working party in
2017 and 2018. For 2019, the complainant was granted access to documents

T Article 4(3) of Regulation 1049/2001 regarding public access to European Parliament, Council and
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containing the 'outcome of proceedings’ of working party meetings, which do not
indicate the positions of Member States and, in the complainant’s view,
therefore did not fulfil the purpose of Regulation 1049/2001.

11. The complainant noted that the meetings of the relevant Agriculture and
Fisheries Councils® were closed to the public. The complainant further noted
that the records of the 2016 and 2017 Council meetings merely state that
political agreement was reached, but do not give any details on the different
positions held by Member States or of the arguments made or the evidence
presented.

12. At the same time, the complainant acknowledged that documents exist that
contain positions of Member States that were expressed at various points in the
decision-making process. In particular, the complainant referred to written
comments made by the representatives of individual Member States on the
Commission proposal following {or ahead of) working party meetings. The
complainant also referred to documents drawn up by the General Secretariat of
the Council containing the opinions of Member States on the Commission
proposal. These documents are commonly referred to as ‘the bible’.

By the Council

13. During the inspection meeting with the Ombudsman’s inquiry team, the
Council's representatives confirmed that working party meetings are recorded
in a document described as an "outcome of proceedings’. They stated that this is an
administrative document, which is concise and does not contain the positions of
individual Member States. The Council’s representatives explained that the
Agriculture and Fisheries Council meetings have plenary debates, but that
informal discussions take place on the margins of the meetings. The minutes of
these Council meetings reflect the plenary debates, but not the informal
discussions. The Council’s representatives confirmed that, like the outcome of
proceedings documents for working party meetings, these minutes are brief and
do not contain the different positions of Member States.

14. However, the Council’s representatives also confirmed that documents do
exist that contain the positions of Member States, such as the written comments
they submit and the different versions of “the bible’ (see above). The Council’'s
representatives explained that its General Secretariat normally drafts the initial
version of ‘the bible’ after the first three working party meetings (towards the
end of November). This initial version is then updated, normally twice, to
reflect the evolving discussions in the preparatory bodies, before the TAC
Regulation is adopted by the Agriculture and Fisheries Council, normally in
December.

# The meetings of the Agricutture and Fisheries Council took place on 12-13 December 2018, 11-12
December 2017 and 17-18 December 2018,
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The Ombudsman's assessment

15. In order for EU citizens to exercise their right® to participate in the
democratic process of the EU and for EU decisions to be taken “as openly and as
closely as possible to the citizen™, it is essential for the public to have access to
the various options and positions that are being discussed. This not only
enables interested stakeholders with relevant expertise to provide input to
decision-makers, it also ensures that Member State representatives can be held
accountable, discouraging them from ‘blaming Brussels’ for decisions they have
taken themselves , or taking sole credit for popular EU initiatives.

16. Based on these considerations, the Ombudsman recommended?, in
February 2018, that the Council General Secretariat should systematically
record the identity of Member State governments when they express positions
in Council preparatory bodies. She considered it particularly problematic that,
in some cases, Member States are not identified when they take a position.

17. At the same time, the Ombudsman recognises that there needs to be a
certain degree of flexibility regarding what type of documents are required to
take account of the variety of subjects under discussion in the different types of
preparatory bodies.

18. The annual TAC Regulation for the Northeast Atlantic is adopted within a
very short time period: about 30 working days. During this period, working
party meetings take place every week. The Ombudsman acknowledges that the
weekly drafting of extensive minutes, which record the positions of Member
States, might be disproportionate in a situation where the Council’'s General
Secretariat is already working under very tight deadlines.

19. Against this background, the Ombudsman considers it reasonable that the
General Secretariat should produce documents, notably in the form of "the
bible’, that capture the discussions (including the positions of individual
Member States) of several working party meetings. Documents like ‘the bible’
give a comprehensive account of the different positions expressed by Member
States during negotiations. It is exactly this type of information that the public
and stakeholders, like the complainant, need in order to influence the ongoing
decision-making process. In this particular context therefore, such an approach
seems proportionate and justified.

20. To the extent that the documents contain information which reflects the
positions taken by Member States, the document should identify the Member
State(s) taking the position set out. The name should not be redacted when the
document is made public. As explored further below, the extent to which these
documents are made available in a timely manner is of particular importance.

21. In light of the above, the Ombudsman finds no maladministration regarding
this aspect of the complaint.

9 Articles 1 and 10(3) of the Treaty on European Union (TEL).
 Article 15(2) of the TFEU.
" Recommendstion of the Eumpean Ombudsman in case OU22017TE on the Irmsparemy uflhE
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2. Public access to legislative documents

Arguments presented to the Ombudsman

By the complainarnt

22. The complainant argued that the Council failed to make documents related
to the adoption of the annual TAC Regulation publicly available while the
decision-making process was ongoing - both proactively and upon request.

23. The complainant stated that, over the past three years, the Council listed
many of the documents related to the adoption of the TAC Regulation on its
public register of documents. However, these documents (with the exception of
the Commission proposal) are not made available for the public to download
until after the decision-making process has come to an end.

24. The complainant is also concerned that the Council deliberately delayed the
reply to its four requests for public access to documents related to the adoption
of the 2019 TAC Regulation. The complainant submitted these requests in
MNovember and December 2018, while the decision-making process was
ongoing. However, due to the Council's delay in replying, the documents were
released only after the final 2019 TAC Regulation had been adopted.

25. The complainant contended that documents related to the adoption of the
TAC Regulation must be considered “legislalive documents” within the meaning
set out in Regulation 1049/2001. Such documents, the complainant argued, must
be made directly accessible to the greatest possible extent, subject to certain
exceptions provided for in the regulation.” Furthermore, the complainant
maintained that the documents in question relate to measures aimed at
protecting biclogical diversity and therefore constitute “environmental
information”, as defined in the ‘Aarhus Regulation'®. As such, any exception to
public access provided for under Regulation 1049/2001 must be interpreted in a
restrictive way.

By the Council

26. The Council argued that documents related to the adoption of the TAC
Regulation cannot be considered “legislative documents” within the meaning of
Regulation 1049/2001. The Council took the view that the Lisbon Treaty
introduced a clear distinction between legislative and non-legislative acts.
According to the TFEU, " acts adopted following a ‘legislative procedure’ only
can be considered legislative acts. However, the TAC Regulation follows a
separate procedure’ than that set out in the Treaties for adopting ‘legislative

™ Arficle 12(2) of Regulation 1042/2001.

* Regulation 1357/2006 on the application of the provisions of the Aarhus Comvention on Access

to Infarrnation, Public Paricipation in Decision-making and Access to Justice in Environmental Matters
to Community institutions and bodies: hitpsylsyrler surong sulisagl:
content’ENMTXT uri=CEL EX%3A32006R 1367

™ Article 288 TFEUL

' Based on Article 43(3) TFEU.
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acts’. As such, documents produced in the process of adopting the TAC
Regulation cannot be considered “legislative” in nature.

27. The Council maintained that the highly technical and complex discussions
surrounding the decision on the TAC Regulation means a different approach
to transparency is required, when compared with legislative matters.

28. During the inspection meeting the Council’s representatives further argued
that releasing documents, such as ‘the bible’, before the final TAC Regulation is
adopted, would undermine the ongoing decision-making process'™.

29. Regarding the delay in disclosing documents upon request, the Council’s
representatives stated that the team dealing with access to document requests
had experienced a high workload during the relevant period. They explained
that the relevant unit in the Council General Secretariat needs to make a case-
by-case assessment of every document requested and also consults with the
relevant Directorates-General to decide whether the documents can be released.
Therefore, the Council is often not in the position to reply to access to document
requests within the initial deadline of 15 working days, especially when
requests concern a large number of documents.

30. With regard to the proactive disclosure of these documents, the Council
maintained that its Rules of Procedure (CRP) which set out the rules for
proactive disclosure of Council documents, do not contain an obligation to
proactively disclose these documents.

The Ombudsman's assessment

Nuature of the documents

31. As noted above, the EU Treaties require all EU decisions to be taken “as
apenly and as closely as possible to the citizen” 7 This requirement is reflected in
Regulation 10492001, which is based on the assumption that “openness enables
citizens to participate more closely in the decision-making process and guarantees that
the adminisiration enjoys greater legitimacy and is more effective and more accountable
to the citizen in a democratic system” % In line with this assumption, “[t]he
institutions shall as far as possible make documents directly accessible to the public in
electronic form or through a register in accordance with the rules af the institution
concerned” ™ In other words, all documents that fall under the definition of a
‘document’ in Regulation 1049/2001, independent of their nature, must be made
directly accessible “as far as possible”. Access to documents may be restricted
only where one (or several) of the exceptions set out in Regulation 1049/2001
applies™.

* In doing so. it referred to the exception set out in Articdle 4(3) of Regulation 1040/2001.
" Articles 1 and 10{3) TEU.

" Recital 2 of Regulation 1040/2001.

" Article 12{1) of Regulation 104272001,

* Article 4 of Regulation 1046/2001.
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32. The concept of participatory democracy, as recognised by the ELU Treaties,™
implies that information should be made available to the public in order to
allow interested parties to debate, comment on and possibly criticise or
welcome legislative and policy options that are being considered.

33. Regulation 1049/2001 provides that not only acts adopted by the EU
legislature, but also, more generally, documents drawn up or received in the
course of procedures for the adoption of acts which are legally binding on the
Member States, must be considered “legislative documents” and must be made
directly accessible to the greatest possible extent, subject to the applicable
exceptions.” This broader definition of legislative documents has been
confirmed by the Court of Justice of the EU in a judgment of 2015:

“ik is apparent from Article 12{2) of Regulation No 1049/2001 ... that not only
acts adopted by the EU legislature, but also, more generally, documents driaun
up or recefved in the course of procedures for the adoption of acts which are
legally binding in or for the Member States, fall to be described as “legislative
documents” and, consequently, subject to Articles 4 and 9 of that regulation,
must be made directly accessible” 2

34. The annual TAC Regulations are legally-binding on the Member States. The
Ombudsman therefore takes the view that documents relating to the adoption
of the annual TAC Regulation fall within the broad definition of ‘legislative
documents’ under Regulation 1049/2001 and should, accordingly, subject to the
applicable exceptions be made directly accessible.

35. Moreover, the Ombudsman shares the complainant’s view that the
documents in question contain environmental information, within the meaning
of the Aarhus Regulation.

36. The Aarhus Regulation defines environmental information as including any
information in written, visual, aural, electronic or any other material form on
measures {including administrative measures), such as policies, legislation,
plans, programmes, environmental agreements, and activities affecting or likely
to affect or protect the environment, such as biological diversity.>

37. As one of the main aims of the TAC Regulation is to maintain fish stocks at
a sustainable level, it must be understood to constitute a measure designed to
protect biological diversity. Documents relating to the dE{:iSil.]n-mEIkil"l%g process
leading to the adoption of the annual TAC Regulation therefore contain
information on a measure likely to affect biological diversity. They clearly
qualify as 'environmental information’, within the definition under the Aarhus
Regulation.

A Articles 1(2) and 10(2) TEU.

= Article 12(2) and Recital & of Regulation 1042/2001.
= Judgment of the Court (Grand Chamber) of 4 September 2018, ClientEarth v Commizsion, C-57/18,
para. B5: ooy jsllistai = !

* Article 2(1)(d)(i) and {iii) of Regulation 1367/2008.
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38. The Ombudsman notes that the Aarhus Regulation aims to ensure that
environmental information is progressively made available and is disseminated
to the public in the widest possible manner. The purpose of this is to promote
more effective public participation in the decision-making process, thereby
increasing the accountability of decision making and contributing to public
awareness and support for the decisions taken.™

39. To this end, the Aarhus Regulation provides that the exception in
Regulation 1049/2001, whereby acoess to a document may be refused if
disclosure would seriously undermine the institution’s decision-making
process®, has to be interpreted in a restrictive way when it comes to
environmental information.” The public interest served by disclosing the
requested information should be taken into account®, with the aim being to
promote greater transparency of environmental information.

40. The fact that the documents contain important environmental information is
therefore reason enough for concluding that they should be released in a timely
manner.

Timely access to the documents

41. The public can participate effectively in the decision-making process only if
the relevant documents are made directly accessible in a timely manner.

42. At the inspection meeting, the Ombudsman's inquiry team confirmed that
documents exist that relate to the adoption of the 20118 and 2019 TAC
Regulation, at least from the end of November onwards. These documents
(notably ‘the bible') give a comprehensive account of the different positions
expressed by Member States during negotiations. It is exactly this type of
information that the public and stakeholders, like the complainant, need in
order to influence the ongoing decision-making process.

43. At the same time, the Ombudsman’s inquiry team confirmed that, while the
decision-making process was ongoing, the Council did not make available
various documents related to the adoption of the TAC Regulations for 2018 and
2019. Instead, documents were systematically marked as ‘LIMITE’, meaning
the documents are internal and are not to be made directly accessible to the
public. Recipients of documents that bear the ‘LIMITE’ marking are expected to
ensure that such documents are not disclosed outside the Council.

* Judgment of the Court (Grand Chamber) of 4 September 2018, ClientEarth v Commission, C-57/18,
para. 88: hitpoVcuna. europa ewdunsiliste. jsf?num=C-57/1 8&language=en.

# Article 4{3) of Regulation 1049/2001.

# Article B{1) second sentence of Regulation 1367/2006; see also Judgment of the Court (Grand
Chamber} of 4 September 2018, ClieniEanth v Commission, C-57/18, para. 100:

httpcifewria suropa. eufjurisfiste. jsfPnum=C-57/18&lanquage=en.

* See footnote n.27.

* Those documenis that the Council did make available were documents, like the Commission’s
proposal, that have to be made available in line with the Council's rules of procedure, see Articles 11(3)
and (5}, Anmex Il

AA/nb
COMM 2C

www.parlament.gv.at

10
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=819&code1=RAT&code2=&gruppen=Link:13576/19;Nr:13576;Year:19&comp=13576%7C2019%7C

o

F

\_/

44. As the Ombudsman has previously emphasised, ™ restrictions on access to
legislative documents should be both exceptional and limited in duration to
what is absolutely necessary. The LIMITE classification should apply only to
those documents that, at the time they are assessed, are covered by one of the
exceptions provided for in Regulation 1049/2001.

45. The Ombudsman also notes that, given the very short time period over
which the annual TAC Regulation is adopted, the process under Regulation
1049/2001 for requesting public access is unsuitable to secure the necessary
level of transparency. Even if the Council granted access to documents within
the initial timeframe of 15 working days, this would make it very difficult for
those requesting the documents to use them to participate effectively in the
decision-making process, since the positions may have changed in the
intervening period. Should the Council extend the deadline by 15 additional
working days, or should it initially refuse to grant access (and the requester ask
that the Council review its decision), the decision-making process would have
ended before access was ultimately granted.

46. The Ombudsman therefore lakes the view that the decision-making process
leading to the adoption of the TAC Regulation can be sufficiently transparent
only if the Council makes the relevant documents available proactively, in
line with Article 12 of Regulation 1049/2001. This would mean making such
documents directly accessible to the public at the time they are circulated, or
soon thereafter.

47. The Council argued that disclosing documents, such as “the bible’, before
the final TAC Regulation is adopted, would undermine the ongoing decision-
making process. It therefore invoked the corresponding exception in Regulation
1049/20017 to withhold access to the documents.

48. The Ombudsman is not convinced by this argument. It is integral to the
democratic rights of EU citizens that interested members of the public or other
stakeholders are afforded the opportunity to express their views on the
different options discussed in the context of EU decision making, in particular
on environmental matters @ The Council has not demonstrated that disclosing
the documents in question would affect negatively, prolong or complicate the
decision-making process ®

49. The Council’'s argument, that the main stakeholders in the area of fisheries
are already consulted by the Commission and Member States during the
decision-making process, does not guarantee sufficient transparency. It does
not insure that all interested members of the public or other stakeholders can
effectively participate in the discussion.

# Special Report of the European Ombudsman in strategic inquiry OU2/2017/TE on the transparency of
the Council legislative process, para. 38, available at hitps.'www ombudsman. eumpa ewen/special-
report/en/B4a21.

# Article 4(3).

* Judgment of the Court (Grand Chamber) of 4 September 2018, ClientEarth v Commission, C-57/18,
para. 101: httpfeuria. europa ewjuris/iste jsfPnum=C-57/ 16&languags=en.

# Judgment of the Court (Grand Chamber) of 4 September 2018, ClientEarth v Gommission, C-57/18,
para. 108: httpHfeunia europa ewjuris/iste jsfTnum=C-57/18&language=en.

10

AA/nb
COMM 2C

www.parlament.gv.at

11
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVII&ityp=EU&inr=819&code1=RAT&code2=&gruppen=Link:13576/19;Nr:13576;Year:19&comp=13576%7C2019%7C

N

A
7

d
N

50. In light of the above, the Ombudsman finds that the Council’s systematic
classification of documents related to the adoption process of the annual TAC
Regulations for 2018 and 2019 as LIMITE constitutes maladministration. She
therefore makes an appropriate recommendation, in accordance with Article
3(6) of the Statute of the European Ombudsman.

3. Completeness and accessibility of the
register

Arguments presented to the Ombudsman

51. The complainant argued that the Council’'s register of documents is
incomplete and not user-friendly. In particular, the complainant identified
several documents related to the adoption of the TAC Regulation that are not
included in the register and/or are difficult to find because they do not have an
‘inter-institutional code’. In particular, the complainant referred to the
outcome of proceedings documents, records of working party meetings and
relevant non-papers® submitted by the Commission.

52. The complainant also stated that the register does not necessarily allow
members of the public to identify the documents to which they seek access.
While documents are listed in the register according to their internal document
number and title, many documents have the same title (mostly that of the
Commission proposal).

53. At the inspection meeting, the Council’s representatives explained that,
normally, all ‘standard documents’ (5T documents) are listed on the Council's
register of documents and should have an inter-institutional code. The outcome
of proceedings documents, which record working party meetings, do not have
an inter-institutional code, as different legislative and/or non-legislative files
(with different inter-institutional codes) may be discussed in one meeting,.

The Ombudsman's assessment

54. At the inspection, the Ombudsman's inquiry team confirmed that:

= Several documents related to the adoption of the TAC Regulations for
2018 and 2019, do not bear an inter-institutional code, which makes it
very difficult to find them in the register. This includes documents such
as certain Commission nnn-papersi, all outcome of proceedings
documents from the working party and some versions of ‘the bible’.

* The inter-institutional code links documents to & specific file, thus making it easier to search for or find
them.

* A "non-paper’ refers to an informal document tabled during negotiations with the purpese of finding
agresment on contentious issues - without necessarily representing the position of the authaoring body
(the Commission, the Presidency of the Council or individual Member States).

* Document numbers: ST 14318 2017 INIT, 5T 14317 2017 INIT, and ST 14848 2018 INIT.

¥ Document numbers: ST 14385 2018 INIT and ST 143385 2018 REV 1.
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* The Council makes use of "'working documents’ {as opposed to 5T
documents), which do not have a separate entry in the register of
documents. Instead, the Council General Secretariat publishes quarterly,
and for each working party, a 5T document on the public register that
contains a list of working documents that the General Secretariat
disseminated to the working party during the relevant time period.
Furthermore, working documents do not bear an inter-institutional code
linking them to a specific file.

*  The titles of documents listed in the register often have the name of the
Commission proposal only, meaning it is difficult to know what the
document is aboul.

55. The Ombudsman has already taken the view that having a complete and
accessible public register is key to transparency. *® To enable the public to
exercise fully the right to access documents, all documents produced and/or
circulated in preparatory bodies should be listed in a public register,
irrespective of their format and whether they are fully or partially accessible or
not accessible at all. In addition, in order to enable the public to access these
documents, they must be easy to find on the Council’s website. Only through a
complete and accessible register of documents can the public get a proper
overview of deliberations taking place in preparatory bodies.

56. The Ombudsman therefore suggested that “the Council list all types of
documents in its public register, regardless of their format and of whether they are fully
or partially accessible or not accessible at all”. The Ombudsman confirms her
finding and the related suggestion that has already been made.

Recommendation

Om the basis of the inquiry into this complaint, the Ombudsman makes the
following recommendation to the Council:

The Council should proactively make public documents related to the
adoption of the TAC Regulation at the time they are circulated to Member
States or as soon as possible thereafter.

The Council and the complainant will be informed of this recommendation. In
accordance with Article 3(6) of the Statute of the European Ombudsman, the
Council shall send a detailed opinion by 27 January 2020.

* Special Report of the European Ombudsman in strategic inquiny OUZ/2017/TE on the transparency of
the Council legisiative process, para. 28, available at hitps:{'www ombudsman eumnpa ew'en/special-
reportien/B4821
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Emily O'Reilly
European Ombudsman

Strasbourg, 25/10/2014
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