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European Ombudsman to Ms. Thérese Blanchet, Secretary-General of the Council of the European

Union, accompanied by a decision on complaint 444/2024/PVV.

Further the complaint by the applicant, the European Ombudsman decided that no further inquiries

are justified.
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SerTet arv-Laneral
Cowuncil of the J-'nn'-['ml'. [Imion
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Strashourg, 18/02/2025

Complaint 444/2024/TVV

Decision in the above caseon how the Council of the EU dealt with a request for public
access to documents concerning its deliberations on the application of the 'rule of law
procedure’ in Hungary [vourreference for the confirmatory application - 02/c/0] /24

Dear Ms Blanchet,
Flease find enclosed my above decision, which has been sent to the complainant

On the basis of my inguiry inte this complaint, [ have decided to close it with the
tallow ing conclhasion

Mo further inquiries are juslified.

Yours sincerely,

Emily (Yleilly
European Ombudsman

Enclosure: Decision on complaint 44,2024/ PVV

ANNEX

6455/25

COMM.2.C

www.parlament.gv.at

EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=12332&code1=RAT&code2=&gruppen=Link:6455/25;Nr:6455;Year:25&comp=6455%7C2025%7C

H Emily O'Reilly

European Qrbwdsmarn

Decision

on how the Council of the EU dealt with a request for
public access to documents concerning its deliberations
on the application of the 'rule of law procedure'in
Hungary (case 444/2024/PVV)

The complainant asked the Council of the EU to grant public access fo documents relating
to its defiberations on the application of the condifionality mechanism for profecting the EU
budget against breaches of the rule of law in Hungary. The Council identified 39
documents as falling within the scope of the request. If granted access fo most of them bt
refused to disclose paris of three documents. In doing so, it invoked an excepiion under
the EU legisiation on public access to documents, arguing that discloswre could undermine
court proceedings.

The Ombudsman inguiry team met with representatives of the General Secrefanat of the
Council and received aaditional confidential explanations as regards the polential risk fo a
fair tral. In light of these additional explanations and the content of the documents, the
Ombudsman fook the view that it was reasonable for the Council to imvok e the exception
for the protection of court proceedings. In view of this and in light of the wide access
granted by the Counci, the Ombudsman considered that no further inquines were justified.

Considering that the e of law is one of the founding values of the EU, the Ombudsman
however poimfed ouf that the Council couwld have set out fo the complainant, in more defail,

how it balanced the profection of the court proceedings with the principle of iransparency.

Background to the complaint

1. The rule of law is one of the founding values of the EUL! In 2021, the Conditionality
Regulation? or ‘conditionality regime’was adopted as a tool to ensurerespect for therule
af law in the Bl Member States 3 The conditionality regimeallows the Council of the EU,
upon a proposal of the Baropean Commission, to adopt measures intended to protect the
Ells financial interests against breaches ofthe rule of law principles.

! Ariicie 2 of the Treaty on Eumpean Union.

* Reguiation 20202022 of 16 December 2020 on a geneml Rgime of conditknalty forthe protection of the Linkn
budget, avallabie at: DD feur-lex. summpa sulagal-

contenl ENT TPy =it s -0l Ll 2020 433,01 D00 101 EHGADE=0JL 2020, 43 TOE.

* For more Infommation, see: htips

Londitipnaliiy-Eguiation en.
- Strshouy Poctal sddmecs =D M3IeETT 313
Fiue Frolssat &7 Hael Bulidng - Alés Spach 1 A o Presicent R Schumen OSSP Opa U
B-HID Brumediss: el Bireshouy CE DB

F-E701 Birashoury Cedew
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2. In December 2022, the Council adopted for the first time an Implementing Decision*
under the Conditionality Regulation addressed to Hungary (hereafter ‘the Council
Implementing Decision”). Concretely, the Coundil decided to suspend about€6.3 billion in
EU funds attributed to Fhmgary for the protection of the ELJ budget in light of breaches of
the principles of the rule of law regarding public procurement and anfi-corruption
investigations and prosecution SIn December 2023 and again in December 2024, the
Commission decided not topropose to the Council to Lift these measures

3. One of themeasures?taken to protect the B's financialinterests is the suspension of
EU funding for Hungarian public interest trusts or any entity maintained by such a public
interest trust. The Commission and the Council are concermed about the lack of
transparency in themanagement of EIJ fimds by these trusts and about the fact that public
procurement and conflict of interest rules donot apply to them ® In March 2023, six
universities/higher education institutions maintained by Fungarian publicinterest trusts
brought an action for anmulment? tothe Court of Tustice of the EUT (CJEU) against the
relevant provision of the Council Implementing Decision

4. Against this background, in Movember 2023, the complainant submitted a request to the
Council for public access to documents . More specifically, the complainant requested
access to documents that comtain information about the deliberations in the preparatory
bodies of the Council on the Commission’s proposal to adopt measures under the

* Council Implem enting Declson 20232506 of 15 December 2022 on measuresfor the pmiection of the Unlon budget
agalng oreachesofthe pincplesof the mile oflaw In Hungary, avalableat: hifpsieur-er sumnpa ewle
conientENTXT/POFFun=CELEX: 32022 D2E06. Wpon the Commisdon propasal of 1§ Sepember 2022 fora Councll
Implemeanting Decigon on measurestor the protect on of the Unl on budget against breaches of the prindplesof the ruie
of |law In Hungary, avallable at: hitpe/feur-dex euwnpa ewlegal-conten fENTX T/ Fud=-CELEX % 3452022 PCO4ES .
* For more Informalion, se&: htbos it cons I m. europa eu/en pressness-release s 202271 2/1 Zinile -of- aw-
conditionalfy-mechanism..
* Commission Decigon of 13.12.2023 on the rezsesament, on ihe Commisson'sinitiative, of hafullimen of e
conditionsunder Articie 4 of Regulation [EU, Euratom) 202020932 folowing Councll Implementing Decison (EU)
2022/25060f 15 December 2022 regarding Hungary, avallabie at: htipsicomm lss on. SWopa. ewdocume ntfa3MmEnda-
bf23-4462-33651-660446524520 en; Commisdon Decigonof 16.12. 2024 pursuant to Artlcle 7(2 )of Regulaton
2020/2002 of 16 December 2020 on a general regime of condtionaltty for the protecion of the Unlon budget,
conceming a written notficationfrom Hungary with regard to Arlcle 22 ) of Councll Implementing Decisan (EU)
20221250607 15 December2022, avallanleat: hipscommiss on. euroga sudocument' 600 3e 1a0-5e7 942 35-b17 5
affed2ngdefe en.Aslong asHungary hasnol addressed all ie of Iaw concemEunder the condi ona ky regime, [t
1manmn clalm dispursaments underthe Recovery and Resllence Faclity elther.

Arlcle 2i2) of Councilim piementing Decldon 20222 506
:C-anﬂ deration(11)to Councli Implementing Decldon 202 22 506.

Casa T-115/23, appication avaliabie at

[ed ad MR S 10d
I=&doclang=ENE cid=1317E582; Case T-132/23, application avallabieat
hip&iicun 3. eumnpa 2 wiurs'documsan YEocume nt |67 docif=275 1 EE&ma de=r2qé pag eintex= 18 dir-3 coc=-irst S pan = 18E
d=Egoclang=ENAck=13176615; Case T-13323, application avalabiz at

hiipeiicun 3. eumpa 2 wiuns'documean foocument |67 ise sHonid=2 AT0 01 EB30E0B6CC4A554 I0FFE2 53 FAT tawt=8 doc]
A=275153&paqe index=08doc! an g=E N& mode=req & dir-4 poc=1ms S pan=18cid=25687 60, Case T-133.23, appicalon
avallabkeat

hopeiicuna. eumpa e wiurs'documan Yoocument |67 0o 0=274 3308 mode=r2 gl pageinter= 18 dir=4 o= L pan=18%
x=Agoclang=-ENEcK=13176552 ; Case T-13523, application avallable at

htipsiicuna. eunpa 2 wiurs'documean Yoocume nt. |57 texi=& docid =27 51978 page Ind ex=0 & do cian g=en Am od e=r2q 40 =8
occ=firslEpan=18clo=13451 836 Case T-140/23, applcalon avalabie at

hbpsiicuda. eunga 2 wurisdocuma ntidocument. (577 docld=275 1738 mod e=renl pageindex= 13 dr=5 pcc=NrstE pan =181
x=Adoclang=ENAck=13176535 .

Regulation 1023/2001 regarding puldiic access o European Parlament, Councll and Commisslon documenE
hiipsieurfex. eunpa. ewlegal-contentenTXT Pun=CELEX % 3AS 2001 R 1049,
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Conditionality Repulation inrelation tothe rule of law situation in Fhingary (between
September and December 2022).

5. In JTanuary 2024, the Council sent its reply. It identified 3% documents as falling within
the scope of the request and granted full or very wide partial access to 35 of them.In
addition, the Council gave partial access toan opinion of the Council Legal Service on the
Commission’s proposal and it refused access to three working documents in their entirety.
These working documents (WK 12831,/2022, WE 128312022 ADD and WE15657,/2022)
contain replies of the Commission to questions of Member State representatives inthe
Council’s Budget Committes. In these replies, the Commission clarified a number of
important procedural aspects relating to the handling of the propesal in the Council and
its preparatorybodies.

6. The complainant asked the Council to reconsider its refusal to grant (full) access to the
opinion of the Council Legal Serviceand to the thres workingdomuments (by makinga
‘confirmatoryapplication”).

7. In February 2024, the Council adeopted a decision on the complainant’s confirmatory
application. The Coundil gave full access to the opinion of the Legal Serviceand partial
access to the threew orking documents. In redacting some parts of the working documents,
the Council involked an exception under the ElT legislation on public access to documents,
arguingthat disclosing the documents in their entirety could undermine the protection of
court proceedings .

8. Dissatisfied with the Council’s confirmatory decision on their access request, the
complainant turned tothe Ombudsman.

The inquiry

9. The Ombudsman opened an inquiry into the Council’s decision to grant only partial
access to the three worling documents (' documents at issue”) under Eegulation 1049/2001.

10. In the coursa of theinquiry, the Ombudsman inquiry team inspected the documents at
issue. The Cmbudsman alsoinvited the Council to provide additional views on the

complaint.
11. The Council did not provide additional views but the Ombudsman inquiryteam met

with representatives of the General Secretariat of the Council to obtain further
clarifications on the redactions in the working documents.

12. The Ombudsman then shared thereport on the meeting!? with the complainant who
provided comments.

" Arficie 4{2), s2cond Indent of Reguialon 10482001, An addiional redaction of personal data Isnot contested by the
complainant and doestherefore notfall within the scope of the Ombudanan‘sinquiry.

T Avallable ai: hitos/iwww. ombudsman suropa.ewdocin seciion-repori 13976
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Arguments presented
By the Council

13. Taking into account the consultation of the Commission on disclosureof the
documents at issus, the Council argued that theredacted elements are“at the heart” of the
cases brought before the CTEL by six universities/higher education inst#utions maintained
bv Fungarian publicinterest trusts. Although the documents atissue werenot drawnup
for the purposeof these specific court proceedings, the principle of equality of arms would
be undermined if they were fully disclosed ®

14. Indeed, the working documents include comments of the Commission referring to
publicinterest trusts as well as to other remedial measures. In the Council’s view, thesa
redacted comments of the Commission were “prelimnaoy  evchanges at techmioal level”
without political endorsement. They do not necessarily represent an official or final
position of the Commission but rather “reveal a prelovmmary  and mfernal postton of the
Tstiution concernad on comfentions ssues which ae at the cove of the legal dispate i ongoDie
court procesdings”.

15. During the meeting with the Ombudsman inquiry team, the representatives of the
General Secretariat of the Council added that the European Parliament hadin the
meantime alsobrought an action for annulment to the CTEU* against the Commission's
Decision of December 202315 to make around €102 billion in funds available to Hungary
under the Common Provisions Regulation . According to the representatives of the
General Secretariat of the Council, “although the latter case before the CJEU does not concern
the Counetl's Irplanentme Decsion, cotam elements contatmed m the doconmnts awe rnelevant
and therr release condd regatively trpact the posthion of the defoudant o those poceedmes and the
author of the [requested] documents, the Conmgssion”.

16. The representatives of the General Secretariat ofthe Coundl provided the Cmbudsman
inquiry team with further confidential explanations regar ding the scope of the relevant
court proceedings and how these proceadings could be undermined if the requested
documents weratobe disclosed in their entirety.

®In this r=gam, the Councll refemed to Judgmeniof 15 Seplember201 6, PRIND Mo s v Cormisslon, T-18/15,
paagrRph 64: hitps!'cuna. europa e ur sise. |97 anguage =en &num=T-181 Sand Judgment of 2§ September 2022,
Leino-Sandbeng v Paniament, T-42117 RENV, paragraph 40

htipsiicurd 3. edmpa s uiursliste. ST ianguage=endid=ALLEnUM=T-42 11 THZ0REMNY.

* action brought on 25 Manch 2024 — Fanlament v Commission, Case C-225/24, see: hitps/ieur-2x. europa eulaqal-
conientENMTXTTun=CEL EX 6024 CNOZ25.

= Commission Decison on theapprval and signatume ofthe Commisslon assesament, In actordance with Arlck 15(4)
of Regulation (EU) 2021/1050, of the fulfliment of the hodzontal enabing condition °3. EMective application and
Implementadon of the Chanerof Fundamental RIghts with regard to the deficlenciesin |udicia Independencs |n
Humgary of 13 December 2023, C{20 239014, avallable to reques at: hitps ifec.eumpa eutran s ane noyidocuments-
Eglgerdets|FEf-CEa0I5)501 4B |ang=cn,

= Requlation 202 171060 of 24 June 2021 1aying down common provisonson the Eurspean Reglonal Development
Fund, the Eumpean Socla Fund Plus, the Coheson Fund, the Jud Trandton Fundand the Eurspean Mantme,
Flsheresand Aguaculture Fund andfinanca rulestorthse and forthe Asylum, Migralon andintegation Fund, the
Intemal Securfly Fund and the Instrument for Financlal Support for Border Managementand Visa Pollcy, avallable at:
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17. In its confirmatory decision, the Council considered that there was no overriding
public interest in disclosure of the redacted elements. During the mesting, the
representatives of the General Secretariat of the Council clarified that therewouldnotbe
any additional value for the public debate in disclosing the redacted information. Indeed,
“the very spectic wad prelormury  considemtions nelafed fo the preblic tuferest busts are af the cone
of the orgonig et procesdings and mot at the core of the public debate reeardbre the mde of law
m Hungary”.

By the complainant

18. The complainant ar pued that the Council was manifestly wrongin applying the
exception for the protection of court procesedings. More specifically, the complainant said
that documents that werenot drawn up solely for the purpose of court proceedings could
anly undermine court procesdings if their disclosurewould reveal internal positions and
would oblige the institution to defend itself against those positions. ¥ In the complainant’s
view, the requested documents do not concern such internal positions, since the
Commission commumicated them to a separate entity - the Council. In addition, they
considered that "' these posttions were gwen by the Conprassion upen offical request from the
Counal, and while they may not be fowl” [.] they constifute the official pestion of the
Conmupssion af the fone”.

19. The complainant further argued that even if the requasted document s fell under the
exception, the Councilhad not sufficiently substantiated the risk to the court procesdings
atissue. Although the Coundil claimed that the redacted information concerns contentious
issues at the core of the ongoing court procesdings, it did not specify thoseissues, nor did
it claim that the redacted information contradicts the Council Implem enting Decision
challenged before the Court.

20. In addition, some of theredactions appeared arbitrary tothe complainant. Firstly,
although the Council stated that theredacted elements are “comments of the Conprassion”,
some Member States” questionshad been redacted, too. Secondly, the complainant
indicated that one of the redactions did not seem to be related to public interast trusts
since theredaction concerned part of a reply to a question about judical indspendence in
Hungary. In their comments on the mesting report, they added that by referring to the
CJEU case brought by Parliament, the Council implicitly acknowlesdged that some
redactions relateto the question of judicial independence and that the Coundil should hawve
menticned this in its confirmatory decision.

1. Lastly, the complainant found that thereis an overriding public interestin disclosure.
Since the documents concern the first ever procedure under the Conditionality Regulation,
the publichas the right to know the details of the deliberations proceeding the Council's
decision. Moreowver, the stakes arehigh in the court cases as the prohibition to enter into
legal commitments with publicinterest trusts excludes a large number of Fungarian
universities from the Erasmus and Horizon programmes while the case brought by
Parliament concerns €102 billion in cohesion funds. Therefors, the complainant considerad
that "oy prformation  that confributes to the wdersterding of those cases and therr confext s
undoubtedly valuable for the public debafe” and that " comet be bue thaf his sformation
wonld rof heve ary addihonal value for the public debate™ if it is so central to these court cases.

T Refemng to Leino-Sandbeny ¥ Pariament, paragaphs52-54.
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The Ombudsman's assessment

22. For the court proceedings exception under Regulation 10492001 to apply, the
documents at issue must either be drawnup for the purpose of specific court procesdings
or havea relevant link* to such proceedings." EU case-law alsorequires that an ELJ
institution demonstratethat these court proceedings would beundermined by disclosure
aof the requested documents. More specifically, the enception is intended to protect the
principle according to which there should to be a fair balancebetwean the opportunities
afforded tothe parties involved in litigation (principle of equality of arms2) on the one
hand and the sound administration of justice and the integrity of court proceadings on the
other

23. The documents at issue contain replies of the Commission to questions of Member
States,in the contest of the Council’s consideration ofthe Commission's proposal under
the Conditionality Regulation It is clear that these documents werenot drawnup for the
purposeof sp&m.ﬁc' court proceadings.

24, In view of this, the Council is required to demonstrate an actual or specific risk to
court proceedings arising from the documents” disclosurethat is reasonably foresesable
and not purely hypothetical For documents that arenot drawnup for the purpose of
specific court proceedings, the CJEU has stated that this risk could ccour “if partees were fo
benefit from privieged access to tifermal Dyformation belonemg fo the other party and closely
commected to the legal aspects of pendorg [L.] proceedpigs"=.

25. Accordingto the Council, disclosing the redacted information would reveal a
preliminary and internal position ofthe Commission on the issues at stake in court
proceadings brought by Fhingarian universitieshigher education institutions maintained
bv Fungarian publicinterest trusts against the Council Implementing Decision. In
addition, as mentioned during the mesting of the Ombudsman inquiry team with the
representatives of the General Secretariat of the Council, the Council considers that some
of the elements contained in the documents are also relevant for the court proceedings
brought by Parliament in relation to the Commission Implementing Decision under the
Common Provisions Repulation.

26. During that mesting, the Ombudsman inquiry team obtained additional confidential
explanations. The Council had notbeen able to sharethese explanations with the
complainant, as this would haveundermined thevery interest the Council is aiming to
protect by withholding theinformation.

* 2o, foringancs, Judgmentaf 24 January 2024, Vensziana Ensrgia Risorse kirche Temfora Amblans Scnizi SpA
(ventas)v Commission, T-602/22, paragiph 55: Nipe iicura eumga sy lunsisle S num=T-502228Ianguage=EN.

The FlI'I}B-EEU"'Iglﬂ ql.IEd!I:II‘I can be PEI’Iﬂﬂg or can cover Insanceswhers Mermre Ispotentla forl mgahﬂ but Im that
case the proceedingsmust be Imminent (Vieriss, paragaphsa).
* & concept that hasbeen created by the European Court of Human Righisin the context of the ghito a falrital
M e u:x EqIJE| ﬂ'f of armsrequlmsthat there be a falr balance betwesnihe BPPJITLImESE"rDI'ﬂEﬂ the partkesinvoied
In litigation

* Judgmentof 6 February 2020, Compafa de Tranwas e la Coruna, 5A v Commission, T-485/18, paragaph 38
htpeifeurdey eurnpa swleqgal-contantENTX T/ Fur=CEL EX % 3AEI018 THI4ES RES. S2e alsn: Philp Maims v
Commizsion, T-18/15, paRgraph 5&; Leinc-5andbeng v Padiament, paragmaph 38,
¥ Wemtas v Commission, paragraph 58. See ale: Compafiia de Tranyizs de fa Corufla, SA v Commission, paragraph
42
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27. The Ombudsman recognises the complainant’s argument that the documents at issue
could not constitute, strictly speaking, ‘internal positions’ from the Commission, as the
documents were exchanged with the Coundil. The Cmbudsman notes, in thisregard, that
the documents constitute replies from the relevant Commission staff to questions from
Member Staterepresentatives ina Council preparatorvbody, theBudget Cammittes, whan
considering the Commission's proposal for the Coundil Implementing Decision. However,
inlight of their content, thereplies reflect the underlving internal technical analysis of the
relevant Commission staffat the time. The Ombudsman therefore takes the view that it
wras reasonable for the Council to consider that the redacted elements in the three
documents reveal a preliminary and internal pesition, closely connected to litigation
pending regarding the Council Implementing Decision. In addition, some elements of
these technical exchanges mav be relevant in the ongoing court proceedings brought by
Parliament.

28. Furthermore, the Ombudsman's review has confirmed that disclosure of the redacted
elements in the doruments at issue would afford privileged access for the applicants in the
above-mentioned court proceedings to information relevant to thelegal issues at stake. In
light of the Council’s confidential explanations asregards the potential risk to the equality
of arms, and in light of the content of the documents, the Ombudsman considers that it
was reasonable for the Council to rely on the court proceedings exception for the
redactions.

29. Having said that, the Ombudsman finds that the Council should have elaborated its
reasoning as regards the application of the court proceedings exception and the possible
existence of an overriding public interest in disclosure in its confirmatory decision.
Considering that therule of law is one of the founding values of the EU, it can be expected
from the Council that it sets out, in more detail how it balanced the protection of the court
proceedings with the principle of transparency.

30. The Ombudsman acknowledges, as put forward by the complainant, that thereis an
important publicinterest attached tothe Council’s decision-makingunder the
Conditionality Repulation and therelated court cases. Therefore, she welcomes the fact
that the Council granted wide access to a large number of documents giving insight into
the deliberations onits Implementing Decision. However, consideringthe nature andthe
content of the documents at issue, the Ombudsman doesnot find that thepublicinterest in
transparency cutweighs the public interest in ensuring the equality of armsin the court
proceadings concerned.

3. In view of the above, the Ombudsman considers thatno further inquiries arejustified.
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Conclusion

Based on the inquiry, the Ombudsman closes this case with the follow ing comclusion:
No further inquiries are jushified.

Mhe complainant and the Council of the ELT will be intormed of this decision.

Emily OReilly
Buropean Ombudsman

Strachourg, 18/02,2025
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