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From: General Secretariat of the Council
To: Delegations

Subject: Public access to documents

- Confirmatory application No 07/c/01/25

Delegations will find attached:

o the request for access to documents sent to the General Secretariat of the Council on
Monday 10 February 2025, and its complements of 11 and 26 February 2025 (Annex 1);

o the reply from the General Secretariat of the Council dated 24 March 2025 (Annex 2);

o the confirmatory application dated 30 March 2025 and registered on 31 March 2025
(Annex 3).
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ANNEX 1

[E-mail message sent to access@consilium.europa.eu on Monday 10 February, 15:27.]

From:

Sent: 10 February 2025 15:27

To: Access@consilium.europa.eu

Ce:

Subject: AEOI and GDPR | Access Request --- COMM

Dear Council of the EU

Please see attached.

Best regards,
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Cur Ref:  FN/5999/60052.1

access@consilium.europa.eu
General Secretariat of the Council
DG COMM - Transparency

=g-acc-docE
Secretariat General of the European Commission
Unit C.1. Transparency and Access to Documents

10 February 2025

r the Presidency of the European Parliament
Head of Unit - Transparency

edpb-secretariat@edpb.suropa.su
EDPB Secretariat

Dear All

AEQI & GDPR | Access to Internal EU documents

EU institutions are aware of our work on the data protection implications of systems
of automatic exchange of information (AEOI), which includes substantial
correspondence with all EL institutions.

The purpose of this letter is to request full and unredacted access to certain EU
documents under the TFEU' and the Access to Documents Regulation® based on an

overriding public interest in disclosure.

| have included a table of contents for ease of reference.

Contents
Subject matter and context of access request 2
2. Documents and information requested 3
3. Overriding public interest for disclosure 4

You will see that | have copied in several EUl FATCA Petitioners, with whom | have
discussed the content of this letter and who fully endorse the request for access to
information contained in this letter.

1 See Sovim v LBR (C-601/20), at [BOJ-[62)
# Regulation (EC) Mo 1049/2001 of the European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council and Commission documents.

BOO11920.1
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Broadly, AEQ| includes © FATCA (which provides for the automatic transfer
of personal data to the US), and @ the GRS or Common Reporting Standard
(which provides for the automatic transfer of personal data to 100+ countries),
as transposed in the EU through € bilateral agreements or IGAs (in the caze
of FATCA) andBthe second Directive on Administrative Cooperation or DAGZ
(in the case of the CRS)A.

1. Subject matter and context of the access request

The data protection implications of FATCA have been criticized by the EU's
Data Protection Working Party (WP 29), as well as the BEuropean parliament,
which adopted a formal resolution that was highly critical of the current
Commission, while also criticising the insouciance of the WP's successor (the
EDPBE). Our research into intemal EU documents® shows that the former
Commission (under Commissioner Algirdas Semeta) raised ‘worrying
concerns about the compatibility of FATCA with EU data protection laws, with
the EU Commission services confirming the lower standards of data
protection in the US* and suggesting an EU competence to deal with FATCA
(zee here at p. 2 and here), with bilateral 1GAs being a temporary solution
ahead of an EU-US agreement (see here at p. 2). In the US, a domestic version
of FATCA was abandoned in 2021 following concerns about data privacy and
data protection.

Similar concerns were raised in relation to the CRS/DACE by the WP29 in a
strongly worded letter to the Commission and in Recommendation 2 of the
group of experts on the implementation of the DACZ2 appointed by the
Commission (AEFI Group).

Motwithstanding these concems:

1] both FATCA and the CRS/DACZ were hastily implemented in a
politically charged environment. Commissioner Semeta was
succeeded by Pieme Moscovici, who had previously signed his
country's |GA with the US;

a8 our research shows that Commissioner Yéra Jourova might have
mizsled the European Parliament on the existence of negotiations
between the EU and the US during the debate that led to the adoption
of the European Parliament's FATCA resolution, and that
Commissioner Bruno Gentiloni might have misled MEPs on the
previous Commission's data protection concerns about FATCA (o
evidence}®. And yet, in 2021 the Commission acknowledged that
FATCA and data protection represent a “long-standing issue”®; and

1] the EDFB, which one would assume as being fully conversant with
access requests, was handed two maladministration decisions by the

* Council Directive 2014107/EU of 9 December 2014 amending Directive 2011/16/EU as
regards mandatory automatic exchange of information in the field of taxation (DACZ).

4 Cur research is based on documents released to Sophie in 't Veld MEP. Some of the main
document have been reproduced in the body of our letters here, here, hers, and here.

5 Ares(2015)459646 Annex5, reproduced here at p. 2.

£ See alzo here.
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EU Ombudsman in relation to FATCA™ and has consistently refusing to
engage its duties under the GDPR notwithstanding clear evidence of
an inconsistent application of the GDPR throughout the ELL

Since the introduction of FATCA, official data released by US authorities in
the last two years, including the Government Accountability Office (GAQ), the
US Treasury Inspector for General Tax Administration (TIGTA) and the
Commissioner of the Intemal Revenue Service {IRS), confimed a lack of
resources in respect of FATCA data which is not used, is subject to poor data
security, with the |IRS being affected by several incidents of data loss,
hacking, lax access rules and outdated filing systems. This goes to the heart
of basic GDPR principles ('necessity’, 'lawfulness’, 'data minimisation’,
‘integrity and confidentiality’, 'accountability'). The shortcomings of FATCA
and its negative implications for compliant taxpayers have also been raised
during congrezsional hearings (see also here), with the S State Department
directly linking FATCA to forced renunciations of citizenship as the ultimate
sacrifice for the disproportionate effects of FATCA®. More recently, Donald
Trump's firing of three representatives from Privacy and Civil Liberties
Cwersight Board (PCLOB) on 27 January 2025 has a direct impact on the
adequacy system under Art. 46 GDPR (transfers to third countries subject to
appropriate safeguards), in respect of which EU institutions already have an
opinion from Prof. Michael Hatfield (discussed here at p. 2).

In relation to the CRS, additional concerns for the Human Rights implications
of fransferring personal data to third countries have been raised by 47
German MPs, as well as British MPs=.

2. Documents and information requested
Our request relates to all documents considering:
(@ the compatibility of AEOI with EU and Member States data protection

laws and fundamental rights;

(b) the data protection implications of AEQ, in particular with regards to
the transfer of personal data to third countries (adequate safeguards,
data security, etc.);

ic) theimpact of CJEU case law on the above.

Qur request extends to proposals, impact assessments, communications,
trialogue documents, working party documents, legal opinions, position
agendas and minutes of meetings held by the Commission, the Council, the
EBuropean Parliament, the EDPEB and the EDPS.

¥ Casze 201/2022/JK and Joint cases 509/2022/JK and 16968/2022/FA.

& " After significant dedibaration, faking into account.. the not insignificant anecdotal evidence
ragarding the diffficulties many ULS. nationals residing abroad are encountering at least in part
because of FATCA, the Department has made a policy decision fo freduce the fee forf
raquasting a Cartificate of Loss of Nationality of the Uinited States (CLN), from 82 350 to 8450, °

800119291 ]
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Excluded from our request are documents that have already been released in
2015 to Sophie in 't Veld MEP following her successful complaint before the
EU Ombudsman®; and documents releaszed since then to any EU FATCA
Petitioners. However, documents since released in a redacted form (beyond
mere redactions aimed at protecting the personal data of officials (such as
names and email addresses) are covered by this request'®.

3 Overriding public interest for dizsclosure

Art. 4 of the Access to Documents Regulation provides several exceptions to
the disclosure of information. However, such exceptions do not apply where
there iz an ovemriding public interest in disclosure.

The case law from the GCEU and the CJEU" has consistently confirmed:

(@) the ovemiding objective of the Access to Documents Regulation, notabhby
the transparency of the work camied out by EU institutions and their
accountability to the public; and that, accordingly

(b) the exceptions contained in Art. 4 must be applied restrictively.

In relation to AEOI, EU institutions have repeatedly sought to frustrate access
to information, through cutright refusals or disclosures so heavily redacted to
make them useless.

In the case in hand, there is an overriding public interest in the disclosure of
the documents relating to the data protection implications of AEQI due to:

0 the fundamental nature of the rights to privacy and data protection;

2] the evidence of an inconsistent approach by the European
Commission throughout the wears, with possible instances of
misleading statements from current commissioners to suppress the
concems raised by Commission services and previous commissioners;

(3] the strength of the concems raised by previous Commissioners
according to documents released to an MEFP in 2013 and the European
Parliament in relation to FATCA (some of the documents released to
Sophie in 't Veld MEP are reproduced here, here, here, and here);

% Decision in case 1398/2013/AMA on the European Commission's refusal to give access to
documents relating to the US Foreign Account Tax Compliance Act ('FATCA.

% See e.g. this request from Elodie Lamer (a journalist) in respect of the work carried out under
thie Belgian Presidency, which led to a heavily redacted disclosure, 20 heavily redacted to be
useless (see here at pp. 2-7). The same applies to the vanous requests from Micholas Lee, one
of the EU Petitioners (Petition 0394/2021). All documents identified as a result of those
requests which have been disclosed in a redacted form are covered by this Access Request
" Bach v Council (C-408/21 and T-25219); Da Capftand v European Parliameant (T-540/15);
and fn t Vald' v Commission (C-35012 and T-529/09). The implications of the In t' Veld case
were discussed by the General Secretariat of the Council in an Information MNote (11788/14).
However, the Pech case suggests that EU institutions might have failed to pay heed to case
law.
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the evidence of a politically charged debate in relation to the GODPR
implications of AEOI, which following a steady stream of CJEU
judgments in the area of data protection ' should represent a
quintessentially legal issue affecting fundamental rights, with cumrent
EU institutions consistently ignoring the advice of EU data protection
services (WP29, AEF| Group), CJEU judgments as well as the findings
of previous Commissioners;

the introduction of the GDPR since then, coupled with a string of CJEL
judgments relating to the transfer of data to third countries, including
Schrems { Schrems [, and the EL¥Canada case, which confirm the
concemns raised by the Commission under the leadership of Algirdas
Semeta.

The impact of Schrems I for data transfers to the US was highlighted
in a report published by the Buropean Parliament '* which concluded
inter alia that “US federal or stale privacy law is fkely to prowide
‘essentially equivalent’ protection cormpared to the EU GDFPR in the
foresesable future. Indsed, fthere are senous and in practice
insurmountable US constitutional and  institutions! as well as
practicalpalitical obstacies fo the adoption of such laws” . The recent
actions by US president Donald Trump are a point in case; and yet, ELJ
institutions continue to stick their institutional heads in the sand when
it comes to the GDPR consequences of massive systems of bulk
collection, processing and transfer of sensitive personal data.

the "long standing nature” of the issue, coupled with evidence of an
endless institutional 'ping pong™* aimed at frustrating any progress in
this area;

the obstinate refusal, by EU institutions, notably the European
Commission, the Council and the EDPB, to actively engage with data
protection advocates and EU petitioners, as evidenced in our
substantive comespondence (see e.g. here, here, hers). It took the
European Commission over 4 years to acknowledge formal complaints
in thiz area, and previous requests for information have been met by a
barrage of institutional obstructionism that required the involvement of
the EU Ombudsman at every tum and has been described as
Kafkaesgue' by MEPs during a public hearing'® , with the European

2 Eqg. DNgial Rights lreland Lid, (C-283M2);, Maximilian Schrems v Data Protection
Commissionar (C-362/14); Tele2 Svenige AR st Wartson, (C-203/15 and C-698/15); EL/Canada
PNR Agreement (Opinion 1/5); Privacy infernational, (C-623/17), Spacenet (C-T93/19);
Facabook lreland Ltd and Others v Gagevensbascharmingsautoriteit (C-64519); lalsts
lapamumy dienasts - Procassing of parsonal data for fax purposes (G-175720); Mousse (C-
384/23); and Bindl v Ewopean Commission (T-354/220. See also LB v Hungary (ECHHR,
36345/16); Luxembourg Court of Appeal (Arrét N° 67/20) and Belgian DPA (Decizion §1/2023).
"3 "Exchanges of Personal Data After the Schrems Il Judgment® (PE 694.678)

4 Referred to euphemistically as 'institutional forbearance' / 'institutional deference’ in a recent
study published by the European Parliament in September 2022 (PE 734.7635), following a
groundbreaking study published shortly after the intreduction of the GDPR (PE 604 .967).

15 See here, and forward to 12:16:05
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Parliament formally 'deploring’ the behaviour of the Commission and
openly criticising the 'absence of meaningful comective measures’ by
the EDPB in a formal resolution issued almost four years ago, without
any change of approach since then, notwithstanding a formal decision
by the Belgian DPA in 2024 in relation to FATCA.

a finding of maladministration against the EDPB, raising fresh concemns
about its role in enforcing the GDPR;

the lack of any actual and specific prejudice in international relations
between the EU and the US in respect of FATCA, given the wealth of
information already in the public domain in relation to -E} the scope
and extent of previous negotiations between the US and the EL (which,
viewed objectively, have not achieved anything, as otherwise the issue
would not be 'long standing'); ) the impact assessment carried out
by US agencies (GAD, TIGTA, IRS, US State Department)'; & the
existence of congressional criticism conceming the disproportionate
effects of FATCA; and €} direct evidence that the US abandoned a
domestic version of FATCA due to data protection and data security
CONCEMms.

the lack of any actual and specific prejudice in intemational relations
with EUJ Member States and other third countries in respect of the CRS,
which could trump the public interest to disclosure. In a formal
decision issued on 3 July 2020 in relation to a specific data protection
complaint, the OECD Secretany-General held that the OECD does not
owe any data protection obligations under AEQI. Coupled with the
OECD's refusal to the WP29's offer of an "active dialogue with the
QECD competent bodies, in a joint effort to identify methods fo pursue
the legitimate aim of fighting tax evasion through efficient mechanisms
that do not expose individuals' rights to disproportionate interference”,
this approach shows the lack of any vested interest in protecting
individuals' fundamental rights under EU law. The word 'data
protection’ was not mentioned once in the OECD’s recent report to the
G20, nor the latest peer review published in Movember 2023. In the
absence of any real progress to speak for, the mere existence of
endless discussions cannot be used to deny full access to documents
to ensure public scrutiny and accountability of the work carried out by
EU institutions to uphold EU fundamental rights.

Pleaze let me know if you have any guestion in relation to this access request.

Best regards,

8 See page 3 above.
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[E-mail message sent to access@consilium.europa.eu on Tuesday 11 February, 16:46.]

From:

Sent: mardi 11 février 2025 16:46
To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu>

Ce:

Subject: AEOI and GDPR | Access Request & Timeline --- COMM (2)

Dear Council's Transparency Unit

See attached timeline which complements our yesterday's Access Request capturing events from
2011 to date in respect of FATCA.

Best regards,

DELETED

Lack of Appropriate Safeguards (Art. 25 Directive 95/46/EC & Art. 46 GDPR ) -

Il FeT. Ares(20 1550645 - CAZ 0TS

MeeTING wiTH DEPUTY SECRETARY [l
US TREASURY Exchanges of Personal Data

28 November 2011 After the Schrems Il Judgment

KEY FINDINGS

Our analysis shows that no US faderal or state privacy law Is likely to provide “sssentially
equivalent” protection compared te the EU GDPR in the foreseesble future. Indeed, there
are serious and in practice us and as well as
(...} The conclusion was practicalipolitical obstaces to the adeption of such laws

Al many ISSUsS naed to be TUMhar axplorad, N partcular on aam profaction Foliewing 1he
meeting, TAXUD sent a letter lo the US Treasury asking several questions on the data

protection standards applicable in the US on personal information held by the US tax 100 PE694.678
authorities The US Treasury replied at the end of Ssptember and this reply was examinea 1021
by DG JUST. TR

Qur dala protection experts, following their examination of the US reply. believe that the US
data protection rules do not offer the same standard of protection as EU dala protection laws
and therefore that EU financial ir which pass i 1 to the US tax
authorities may run into legal difficulties

3

2011 | 2012 2016 2018 2020 2025
: ' il T 1 ? TBackmrheluture ]

GDPR adopted. Aimed at = a7
sirangihening level ot Schrems Il judgment (here

data protection following

All other EU Member States

f"uo“f;“: in (page 3). Snowden revelations (here

US-EU negortiations Described as temporary E 2 z

EU concludes that measure pending an EU-US iyt Eu-mpea_n_ ?a.rhamem o Trump Fires Trio of Democrats from
& resolution criticising work of EDPB,

US does not have solution (here) Privacy Oversight Board

national data protection authorities
and new Commission ([gre and
here). Commission gives what
appear to be misleading statements

adequate safeguards
(see above and here).
EUl Commission 'worried' Sept: UK signs first IGA (here]

about data protection Other EU Member States on negotiations with US (here) and
implications (here) follow suit in 2013-15 (page 3) data protection concerns (here)

lune: EU working party issues

critical report (here) May: European Parliament releases
study confirming lack of Trump's Privacy Board Purge Threatens
protections and other GDPR US Data Transfer
principles (here). 2022 update hore
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[E-mail message sent to access@consilium.europa.eu on Wednesday 26 February, 13:17.]

From:

Sent: mercredi 26 février 2025 13:17
To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu>

Ce:

Subject: AEOI and GDPR | AtD --- Overriding Public Interest --- Consilium

Dear Council's Transparency Unit

I refer to our Access to Document Request (together with the_timeline) and EU Petitioners' follow-
up messages to the Commission.

A recent conversation with EU FATCA Petitioners (copied in) has reminded me of the importance
of their work at EU level and the homage paid to them by the European Parliament.

| therefore attach a short supplement that | hope will focus your attention on the overriding public
interest to full disclosure, and the fact that this will not go away until petitioners receive an
exhaustive response to concerns raised for almost a decade now.

Best regards,

DELETED
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Cur Aef:  FRGSSSEI06EZ 1

aocessBeonsilium.europa,.eu
General Secratanat of the Council
DG COMM - Transparency

sg-acc-docties europs.eu
Secretariat General of the European Commission
Uit &.1. Transparency and Access to Documents

28 February 2025

AEOI & GDPR I Aeeess o Internal EU decuments — Overriding Publie Interast

| refer to our Access to Documenls Reguest (fogether with its timelineg] and the follow-up
correspondence from EL) FATCA Petitioners with the Commission's Transparency Unit.

To date we have not recaived any acknowladgment from the Counci, and the initial response from
the Commission did not inspire confidence. |1 is therefore important that EU institutions have a
clear understanding of the overmnding public interest in the case in hand

Intermnal EV documents show
that the previous Gommission | FATCA LEGISLATION AND ITS _

concluded that (a) FATCA is 3 B
within tha remit of the EU; (b} APPLICATION AT EU LEVEL

the WS doss not have

adequate data protection IN-DEPTH ANALYSIS September 2022
safequards; and (2) bilateral

H;A;‘; e a8 “edTiD OF ARy INTRODUCTION

solulion’, wihide ralsmng

WOy Ing CoONCEmes .

Intamal EU documents also

EUHQEE[ that Current e g EL wnileteal sicke, no legilatve changes have been made
Commissioners might  have

misled Pariament (also hers). THE APPROACH OF THE COMMISSION

The Evrcpean Pardiament's T T L T mmm——— Sratey of
study on FATCA (B ) pays s Ry s

homage to activists and

confrms  the Commission's AETIIUISM AT EP AND PETI
change of approach,

be the GDPRE was introduced T Huare oy Pl bt gedrapied Hre vesoluriion of & by 3008 whick achese] hunedsrental
to strengthen citizens data e S A

protecticn  rights  following
revelations of US surveillance,
EU FATCA petiticners have an
overiding public interast in full
and unfeftered access 10
documeants.

PET] Lo Lioa el o 1l DD

T shy Faslmalende Ao deed,

Best regards,
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ANNEX 2

S +

T———y i ) .
-._.. Council of the European Union
— General Secretariat

Directorate-General Communication and Information - COMM
Directorate Information and Outreach

Information Services Unit / Transparency

Head of Unit

Brussels, 24 March 2025

DELETED
Email: DELETED

Ref. 25/0418

Request made on:  10.02.2025
Deadline extension: 03.03.2025

Dear DELETED]

Thank you for your request for access to documents of the Council of the European Union.*

The General Secretariat of the Council has identified documents 13729/12, 18031/13, 16975/14,
16975/1/14 REV 1, 16975/1/14 REV 1 COR 1, 15655/16, a GSC internal note of 7 October 2015
on the judgment of the Court in Case C-362/14, 7074/23, 7180/23, 11287/24, 14403/24, 15364/24,
WK 6400/2021, WK 4084/2023, WK 4085/2023, WK 4378/2023, WK 4831/2023, WK 5753/2023,
WK 4902/2023, WK 7418/2023, WK 7474/2024, WK 15311/2023 RESTREINT UE/EU
RESTRICTED, WK 7776/2024 and WK 7949/2024 as falling within the scope of your access
request.

Documents 18031/13, 16975/14 INIT, 16975/14 REV 1, 16975/14 REV 1 COR 1, 15655/16,
7180/23, 7074/23, 11287/24, 14403/24 and 15364/24, are already publicly available on the
Council’s Public Register.

! The General Secretariat of the Council has examined your request on the basis of the applicable rules: Regulation (EC)
No 1049/2001 of the European Parliament and of the Council regarding public access to European Parliament, Council and
Commission documents (OJ L 145, 31.5.2001, p. 43) and the specific provisions concerning public access to Council
documents set out in Annex Il to the Council's Rules of Procedure (Council Decision No 2009/937/EU, OJ L 325,
11.12.2009, p. 35).

7630/25 12
ANNEX 2 COMM.2.C EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:7630/25;Nr:7630;Year:25&comp=7630%7C2025%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:13729/12;Nr:13729;Year:12&comp=13729%7C2012%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:18031/13;Nr:18031;Year:13&comp=18031%7C2013%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:16975/14;Nr:16975;Year:14&comp=16975%7C2014%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:16975/1/14;Nr:16975;Rev:1;Year:14;Rev2:1&comp=16975%7C2014%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:16975/1/14;Nr:16975;Rev:1;Year:14;Rev2:1&comp=16975%7C2014%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:15655/16;Nr:15655;Year:16&comp=15655%7C2016%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=EGH&code2=&gruppen=Code:C;Nr:362;Year:14&comp=362%7C2014%7CC
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:7074/23;Nr:7074;Year:23&comp=7074%7C2023%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:7180/23;Nr:7180;Year:23&comp=7180%7C2023%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:11287/24;Nr:11287;Year:24&comp=11287%7C2024%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:14403/24;Nr:14403;Year:24&comp=14403%7C2024%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:15364/24;Nr:15364;Year:24&comp=15364%7C2024%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:6400;Year:2021&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:4084;Year:2023&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:4085;Year:2023&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:4378;Year:2023&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:4831;Year:2023&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:5753;Year:2023&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:4902;Year:2023&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:7418;Year:2023&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:7474;Year:2024&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:15311;Year:2023&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:7776;Year:2024&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=WK&code2=&gruppen=Nr:7949;Year:2024&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:18031/13;Nr:18031;Year:13&comp=18031%7C2013%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:16975/14;Nr:16975;Year:14&comp=16975%7C2014%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:16975/14;Nr:16975;Year:14;Rev2:1&comp=16975%7C2014%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:16975/14;Nr:16975;Year:14;Rev2:1&comp=16975%7C2014%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:15655/16;Nr:15655;Year:16&comp=15655%7C2016%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:7180/23;Nr:7180;Year:23&comp=7180%7C2023%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:7074/23;Nr:7074;Year:23&comp=7074%7C2023%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:11287/24;Nr:11287;Year:24&comp=11287%7C2024%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:14403/24;Nr:14403;Year:24&comp=14403%7C2024%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=RAT&code2=&gruppen=Link:15364/24;Nr:15364;Year:24&comp=15364%7C2024%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=VER&code2=&gruppen=Link:1049/2001;Nr:1049;Year:2001&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=ABL&code2=&gruppen=Code:L;Nr:145;Day:31;Month:5;Year:2001;Page:43&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=ABL&code2=&gruppen=Code:L;Nr:325;Day:11;Month:12;Year:2009;Page:35&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=16328&code1=ABL&code2=&gruppen=Code:L;Nr:325;Day:11;Month:12;Year:2009;Page:35&comp=

As regards documents WK 4084/2023, WK 4085/2023 and WK 4378/2023, we refer you to the
Council’s reply to your confirmatory application 13/c/01/23, dated 10 July 2023, which remains
valid as far as the exceptions on the protection of the public interest as regards international
relations and the financial, monetary or economic policy of the European Union or a Member State
are concerned (Article 4(1)(a), third and fourth indents, of Regulation (EC) No 1049/2001).

Please find attached documents 13729/12, WK 6400/2021, WK 7776/2024 and the GSC Internal
note dated 7 October 2015.

You will also find attached partially accessible versions of documents, WK 7474/2024 and

WK 7949/2024.2 However, | regret to inform you that further access to these documents, as well as
any access to documents WK 4831/2023, WK 4902/2023, WK 5753/2023, WK 7418/2023 and WK
15311/2023 RESTREINT UE/EU RESTRICTED, cannot be given for the reasons set out below.

Document WK 7474/2024 of 24 May 2024 contains a Presidency steering note on the application
of Chapter V of the GDPR in the context of the automatic exchange of information (AEOI) with third
countries.

Document WK 7949/2024 of 7 June 2024 contains another Presidency steering note on the same
subject.

Document WK 4831/2023 of 13 April 2023 is a proposal by the Spanish delegation for an
amendment to the Directive on Administrative Cooperation (DAC).

Document WK 4902/2023 of 14 April 2023 contains a Presidency steering note and compromise
text for amendment of the DAC.

Document WK 5753/2023 of 3 May 2023 contains a presentation made by the Spanish delegation
of a proposal to amend DAC.

Document WK 7418/2023 of 5 June 2023 contains a presentation by the Presidency on the
interaction of the automatic exchange of tax information with third countries with the GDPR.

Document WK 15311/2023 RESTREINT UE/EU RESTRICTED of 17 November 2023 is a
classified document. The classification RESTREINT UE/EU RESTRICTED is applied to information
and material the unauthorised disclosure of which could be disadvantageous to the interests of the
European Union or of one or more of its Member States. It contains a Presidency steering note
concerning the automatic exchange of tax information with third countries and its interaction with
the General Data Protection Regulation (GDPR).

2 Article 4(6) of Regulation (EC) No 1049/2001.
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All of these documents address the automatic exchange of relevant information (AEOI) for tax
purposes with non-EU countries and territories in relation to the application of the EU rules on
protection of personal data (in particular the GDPR).

They concern ongoing and future negotiations of international agreements on tax information
exchanges between Member States and third countries. Any further disclosure of these documents
would reveal the Union’s internal views as well as negotiation strategy in relation to complex
ongoing and future negotiations of international agreements on tax information exchanges.
Disclosure of the requested documents would seriously undermine the Member States’ negotiating
position vis-a-vis third countries, since they contain information which is still under discussion
within the Council on the approaches to be taken in the matter. It would also undermine the mutual
trust between the parties involved, as third countries could doubt about the stability of the matters
on which the Council’s work has not yet been concluded and would therefore increase the risk of
jeopardising the negotiating process.

These documents also address very sensitive tax policy issues that may significantly affect the
location of business activities between the EU and non-EU jurisdictions. The issues at hand are
economically important to many governments and citizens across the EU. Any further disclosure of
the documents is likely to trigger unwarranted and undesirable behaviour by economic operators
which would interfere with Member States' fiscal policy. The information contained in the requested
documents could be used to hinder the international exchange of tax information and thus create
obstacles in the fight against international tax fraud. Therefore, further disclosure of the requested
documents at this stage could harm the fight against tax fraud and adversely affect the protection
of the public interest as regards the financial and economic policy of the European Union and its
Member States.

Finally, it should be noted that discussions within the Council on the application of the General
Data Protection Regulation to the automatic exchange of tax information are ongoing.

These documents give details of progress made so far and identify the difficulties that still need to
be addressed before the Council can reach a political agreement on this sensitive issue. Release
to the public of the information contained in these documents would affect these discussions and
diminish the chances of the Council reaching an agreement.

To sum up, any further disclosure of the first two documents and any disclosure of the rest of these
documents would therefore undermine the protection of the public interests as regards
international relations?®, the financial, monetary or economic policy of the EU and its Member
States* and the Council’s decision-making process®.

3 Article 4(1)(a), third indent of Regulation (EC) No 1049/2001.
4 Article 4(1)(a), fourth indent of Regulation (EC) No 1049/2001.
5 Article 4(3), first subparagraph of Regulation (EC) No 1049/2001.
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Having examined the context in which these documents were drafted, on balance the General
Secretariat of the Council could not identify any evidence suggesting an overriding public interest
in their further disclosure as the exceptions apply to all parts of these documents that have not yet
been disclosed.

Pursuant to Article 7(2) of Regulation (EC) No 1049/2001, you may ask the Council to review this
decision within 15 working days of receiving this reply. Should you see the need for such a review,

you are invited to indicate the reasons thereof.

Yours sincerely,

Fernando FLORINDO

Enclosures: 6
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ANNEX 3

[E-mail message sent to access@consilium.europa.eu on Sunday 30 March 2025, 22:06 and
registered on Monday 31 March 2025]

From: DELETED
Sent: dimanche 30 mars 2025 22:06
To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu>

Ce:

Subject: Ref 25-0418 (AEOI & GDPR) | Confirmatory Application --- CONSILIUM

Dear Mr Florindo

AEOI & GDPR | Access to Documents
Your decision dated 24 March 2024
Confirmatory Application
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Our Ref:  FN/S999/60052.1

your Ref: 25418

access@consilium.europa.su

Council of the European Union

General Secretariat

Directorate-General Communication and Information
Femando Florindo - Head of Unit

Directorate Information and Outreach Information
Services Unit/Transparency

30 March 2025

Dear Mr Florindo

AEQIl & GDPR | Access to Documents Request -Confirmatory Application

| acknowledge receipt of your letter dated 24 March 2025 in response to our Access
to Documents Reguest dated 10 February 2025 (a= supplemented on 24 February
2025 and 26 February 2025 and) together with its timeline and chronology.

The purpose of this letter is to ask the Council to review your decision in accordance
with Article T(2) of Regulation (EC) No 1049/2001.
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1. Heavily redacted documents

1.1 Several documents identified have either been withheld or been redacted,
some so starkly redacted to make their content and context impenetrable (see
e.g. WK 7949/2024 and WK 4084/2023).

1.2 By this confirmatory application, we request full disclosure of the following
documents:
WK 7949/2024 of 7 June 2024 | Presidency steering note on Chapter V

of the GDPR in the context of AED] with
third countries

WK 7474/2024 of 24 May 2024

Presidency steering note on Chapter V
of the GDPR in the context of AEQI with
third countries

Document WK 15311/2023
UE/EL RESTRICTED of 17
Movember 2023

Presidency steering note concemning the
automatic exchange of tax information
with third countries and its interaction
with the General Data Protection
Regulation {(GDPR).

Document WK 74182023 of 5
June 2023

Presentation by the Presidency on the
interaction of the automatic exchange of
tax information with third countries with
the GDPR

WK 4378/2023 of 3 May 2023
W]

Presentation by Spanish delegation
regarding a proposal for amendment of
the directive on  administrative
cooperation in the field of taxation
{DALC).

WK 5753/2023 of 3 May 2023

Presentation made by the Spanish
delegation of a proposal to amend DAC.

WK 4902/2023 of 14 April 2023

Presidency steering note and
compromise text for amendment of the
DAC

WK 4831/2023 of 13 April 2023

Proposal by the Spanish delegation for
an amendment to the Directive on
Administrative Cooperation (DAC).

WK 4084/2023 of 24 March
2023 (%)

Presidency steering note on  the
interaction of the interaction on AEOQI
with third countries and the GDPR (State
of Play)

WK 4085/2023 of 24 March

Paper by the Spanish delegation to

2023 (%) Delegations containing a proposal for
amendment of the directive on
801064841
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administrative cooperation in the field of
taxation (DAC).

Old and new motivations to withhold disclosure ["Objections")
2033

Back in 2023, your agency withheld the disclosure of the documents
highlighted with an asterisk with the following reasons, which according to
your letter dated 24 March 2025 “remain valid®:

‘Making these docurnents fully public, al s prefiminary stage of the
‘ongoing work and discussions, couwld undamminge the intermational
relations of MS.

As a preliminary remark, signing infemational agreemeants on the
exchange of lax information falls within the compelence of the
Mamber States.

The ongoing dscussions cover a pumber of polcy and legal
considerations, which are also relevant in the confext of the ongoing
and future negotiations of imtamational agraarmants on tax fformation
exchanges by Mamber States (for axample, the Multiateral Competernt
Authority Agreament (MCAA) for the awfomatic exchange of information
reported by Digital Platiorms or the MCAA for the auformalic exchange
of information on Crypro-Assats). Therefore disclosure of these
documents woud weaken the Member States negotiating position,
increase the risk of jecpardising the negotiating process as a whole and
thereby wundermine the protection of their infernational relations.
Furtharmore, non-EU couniries cowd refrain from subseribing fo
intemational agreaments an lax iformation axchanges: as a result of
disciosure, doubts can anse about the stability of the matters andior
taxts under negotiations (Working Parly on Tax Questions and Gouncll
work fas not been concludead yetl

Discilosure wouwld also underrmineg the protection of the public inferest
as regards the financial, monetary or economic policy of the
Community or a Member State.

Efficient flow of iiternational data exchange for tax pivposes, in ine
with fthe olobally agreed sfandards, consiiiules the necessary
instrument to fight tax fraud in a globalised worldl Therefore, also
considering e arguments sef owl above disciosure of hese
documernts ar this stage cowld harm the faht against tax frava

cumert cavitent of intemational agreemants on the axchange of lax
information of the ones that are baing or are going to ba negotiated by
Member Stafes, which may create difficulties for the signalure of this
kind of intermational agreements. Disclosure couwld also faciitate
challenging the exchanges carmied ouf under the intemational
agreameants that are curantly in force. This would amolri! fo creating
obstacles in the fight against international tax fraud, given that the

B 56482 1 3
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imtended result of such efforts would be fo hinder iternational
axchanges of lax mformation. W these efforls are successiul, the
hindrances fo the exchange of tax information that they would create
coud generate loopiolas, cases of absence of informalion or grournds
to alxtain &, where the product of tax fravd cou'd be hidden out of reach
of the lax acrmimisirations of Mambear States. In a globalsed world, amy
ocbsiacle lo the exchange of fax information amounts lo an obstacle o
the proseciubion of fax fraud. Thus, non-disclosire of these docurnents
is also based on the reasonable probabilify of the infernt that the
reguasted documants wilf be used with the intermt o hamper
intermational exchanges of tax information and thereby the fght against
tax fravd, wivch wouwld undermine the Nscal policy of Member States.

Disciosure wowd also undermine the instiiution's decision-rnaking
DrOCEess.

Disclosure of these documents cowd lead 1o that non-EU countries
could atternpt influencing possible conclusions of this work o the
banefit of thair inferests jthe results of which Would reguire Lnanimous
support by Mamber States). Delegations of Member Stales meeting in
the Councll or s praparatory badiias at this stage have to conduct the
necessary analsis and release of any prefiminary information may also
have any of these described consaguences. Regarding these particular
documents or parts thareof, it must be underiined that a frank and cpern
discussion batween Member Slates s necessary, even more so ¥ it is
lakan imlo account that it pariaing to a domain as sensitive as laxation.
if such documents are released officially, wihe that discussion is stilf
taking place, Membear States will be vuinerable to atternpls o influsnce
thadlr position.

Full disclosure of the documents would theralore senously undemning
the protaction of the publle imtevest as recards hilernational relations,
as ragards the financial, monetary oF economic policy of the Union or a
Mambar Stafe and as regards the Councll s decision making process. ”

2025

In relation to the other documents mentioned in the table abowe (not marked
with an asterizk), vour agency motivates the lack of disclosure/full disclosure
as follows:

They concern ongoing and future negotialions of mtemational
agreaments on tax formation exchanges between Marmber States and
thirg countrias. Any further disclosure of these documents would reveal
the Union's infarnal views as wall as negotiation straltegy i relation fo
complax ongoing and fulure nagotiations of imernational agresmenis
ot tax information exchanges. Disciosure of the reguested docurnents
wWould serously undarmine the Mamber Stales ' negobiating position vis-
d-vis third countries, since they contain fformation wihich (s st under
discussion within the Councll on the approaches fo be fakern i the
mattar. It would afso undermine the mutual frust between the parties
imvolved, as third couninies could doubt about the stabifly of the
mattars o wihich the Councll's work has not yet been concluded and
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3.2

would therefore ncrease the rsk of jeoparcdising the negotialing
Brocess.

These documents also address very sensitive tax policy issues thal
may significantly affect the location of businass activiies batwesan the
EU and non-EU jurisdictions. The Ssues at hand are econoimicaly
Important o many govemimeants and citizens across the EUL Any further
disciosure of the documents & fNkely o Mgger umwaranled and
undesirabie bahaviowr by economic operalors which wouwld imferfere
with Member States’ facal policy. The information confained in the
reguested documants could be usad lo hinder the imernational
exchange of lax Inforrmation and thus create obstacles in the fight
against imternational tax fraud Therefore, further disclosure of the
requested documeants al this stage cowld harm the fght against lax
fravd and adversel affect the protection of the public interest as
regards the financial and economic poficy of the European Uiian and
s Member States.

Finally, # should be noted that discussions within the Councll on the
application of the General Data Protechion Regulation fo the autormalic

exchange of fax information are ongolng.

These docwmenis give delals of progress made so far and identily the
difficuites that st need to be addressed before the Councll can reach
a political agreewnent on this sansithve Ssue. Rolbase to the publc of
the information confained in these documeants wowld affect these
discussions and diminish the chances of the Councll reaching an
agreamaent.

To sum up, any futher disclosure of the frst two documents and any
disciosure of the rest of these documents would therefore undestmine
the protection of the public inferests as regards ifemational relations
fArticle d4iTlia)l third indent], the financial, monetary or economic policy
of the EU and s Member States [Article 4f1ka), fourth indernt] and the
Council's decision-making process [Ariicle 4(3), first subparagraph of
Ragudation (EC) No 104220011

Objection #1 unfounded

"Nsclosure wowld sanously undermine the protection of the public
ilerast as regards inlermational relations, as regards the financial,
monetary or economic policy of Member States”

Mobody should evade tax, and it is not in question that the fight against tax
evasion represents a recognised public objective.

The question at the heart of our seven-yvear-long work 1o raise awareness over
the data protection implicatons of AEQI i whether the automatic bulk
processing of sensitive personal and financial information is proportionate,
i.e. sfrictly necessary to achieve the public objective pursued.

' AEDI includes DACE, the CRS and FATCAL

B aE48L 1 ]
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3.3 The point was summarised succinctly by the European Parliament's study
shortly after the GDPR came into effect - this was 9 vears ago:

‘Obviously, there is a tension between the right of taxpayers to the
protection of the Data and the need of tax authorities fo have access fo
data to enforce their tax provisions.

It foflows that to prove that the restrictions imposed are justified under
the GOWFR, such restrictions must respect the essence of the
fundamental rights and freedoms, and such restrictions are a necessary
and proporfionate measure in a democratic society. ”

3.4 The principle of proportionality is enshrined in Art. 52 of the EU Charter of
fundamental rights and in its constant jurisprudence® the CJEU has confirmed
the strict application of this principle.

Necessary instrument to fight tax fraud
3.3 Your letter states that AEQI is a "necessary instrument to fight tax fraud®.

3.6 In relation to FATCA, the lack of necessity was identified by the WP29 in an
opinicn prepared at the behest of the European Commission® 13 years ago:

FATCA must be mutually recognised as necessary from an EU
perspective... A bulk transfer and the screening of all these data is not
the best way to achieve such a goal Therefors, more selective, less
broad measures shouwld be considered in order o respect the privacy
of law-abiding citizens, particuwlanly; an examination of afternative, less
privacy-intrusive rmeans must be camied out fo demonstrate FATCA's
necessity. *

3.7 The lack of necessity was also raized by the same EU's data protection
working party in relation to the CRS 9 yvears ago in a letter to the European
Commissicn and the OECD:

“The WFP29 wishes fo reterate jis strong concems regarding the
repercussions on fundamental rights of mechanisms entailing major
data processing and exchange operations such as those envisaged by
the CHS....

It wishes to ogpen an active dialogue with the competent OECD bodies
and proposes to hold a high-level meeting betwesn the WF29 and the
OECD to foster a real cooperation, in a foint effort to identify methods
to pursue the legitimate aim of fighting tax evasion through efficient
mechamisms that do not expose individuals’ rights to disproportionate
inferh v

# See footnote 12 of our Access Request.

2 Internal EU documents previously released to a Dutch MEP show that FATCA was put on
the agenda of the WP239 by the Commission, because of its own data protection concemns,
see e.g. the communication dated 6 February 2012, which s reproduced on page 9 of our
letter dated 9 April 2020.

H196484.1 -]
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3.8 Mote the reference fo the lack of an active dialogue with the OECD, which
was tasked with developing the CRS, which was fransposed within the EU
through the DACE.

3.9 For almost a decade now, EU Member States and EU institutions have flathy
refused to engage with EU petitioners and data protection campaigners to
find a satisfactory solution to the disproportionate nature of systems of
auvtomatic exchange of information entailing bulk transfers of sensitive
information of milions of law-abiding citizens. The lack of dialogue at EUJ
level was acknowledged in the European Parliament's updated study thres
VEars ago.

3.10  Back to the issue of proportionality and necessity, the study published by the
Eurcpean Parliament 7 years ago summarised the position as follows:

‘Oindousl, thers is a tension belween the right of taxpayers fo the
protection of the Data and the nesd of tax authorithes fo have access o
data to anforce thelr tax provisions.

It follows that fo prove that the restiictions imposed are justified under
the GDPR, swch resirictions must respect the essence of the
fundamental rghts and freadams; and such restriclions are 8 Necessary
and proportionale measure in a democratic sociely o safeguard a sel
of societal issues, including monetary, budgelary and taxation matiers.

So essantialy the ssue s whether FATCA restriclions ane necessary
and proportionate measures. In this respect there are cerfaln critical
Indicators of the fack of these redquirermants in currant FATCA practice.

First, LS. axpatriates genarally do nat use the EL fnancial system o
angage in offshore tax evasion. Second, FATCA does not request the
Irndicia of uniEwild behaviour of taxpayers, so thal it rases compliance
costs for persons for whom there s no evidence capabile of suggesting
that their conduct migfit have a liink, evean an indirect or ramote, with tax
EVasion.

.l'n CONICILESIon FATGA resfrictions af the current s:w

M ab.ﬁ'c@n'msm m.:‘.ﬁ'hﬂb.a"s mﬁm‘af rar ems.'m

.l'_ac.h?m @mﬁcmﬂmmmam by cases basis E.';a.rUS mmn—.'ams

3.11  The European Parliament's study then goes on to quote, approvingly the
opinion issued by the EL's data protection working party at the behest of the
Eurcpean Commission 13 years ago.

3.12  The same point was made in respect of DAC by the group of experis
appointed by the European Commission 7 vears ago:

‘On many aspects, DACEZ may be compared with the Data Ratention
Directive witich has recently besn declared Megal by the GJEL. DACZ2
must raspect the principle of proportionality according o which amny

B0 96484 1 T
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data fransler is only allowed i case it is appropriate and not redundant.
Iy iz fetter of 4 February 2015, the Article 29 Working Farly considers
that in order not to wiolate the proportionailty princiole, it & necessary
to demonstrably prove the necessity of the foresean procassing and
that the required dala are the minimum necessary for attaiming the
stated purpose and thus avald an indiscrminate, massive collection
and transter of the data.

Amgﬂﬂaﬂmge%aﬁmﬂmﬂmmmrmwmm iy

!ha.hcr that ﬂ' mes .rmr gm.ra-.r}rae .I.'a.marya‘ pavmamm access o
thelr data and a mandatory notiffication in case of breach. DACS myst
respect mgmwwmrm La the mﬁmﬂm orm.:mamr

m.rmrbe maﬁanambecame Jid dmm!mﬂhﬂ axmm a.fsum

sufficiant cause or indicla of uniawiul behaviow"

3.12  The European Commission came to the same conclusion on 4 February
20114

‘Lack of proportionalify - FATCA was imfended fo recover fax from figh
net worth US individuals mth s@mﬁc&n!‘ a-ﬁshwe assefs, bu! has .fas!
sight of this and s pou ch i,
(LS and non=UIS, high w.-::ﬂ.':a.r}dhw nm.l'x,-' H-'h'.'.'l'] mggmmmmm
cilients and foreign infermediaries and for very Bmited retum ™

314 TAXUD made the same point a year later, on 14 March 2012°

lesues raised by FATCA and actions taken by the Commission: lts very
broad scope may be disproportionate in that it invalves also entities that
Dresant & very low Ask of tax evasion”®

315 In this context it is noteworthy that, unlike FATCA, the CRS does not provide
any thresholds, so that even the smallest accounts are subject to automatic
exchange of information under the CRSDACZ. In practice, most banks
combine CRS and FATCA reparting without any thresholds.

3.16  In all the opinions referenced above, the focus is an law-abiding citizens, as
they (rather than tax evaders) enjoy a fundamental right to privacy and data
protection. According to the OECD, in 2022 the CRS affected 123 million
accounts worldwide, worth €12 trillion. | am not aware of any cumrent EU data,
but in 2018 the European Commission confimed that B Member States
exchanged information conceming a total of some B.7 million accounts worth
2.9 trillion, whereby this did not yet include small accounts, which only
became subject to exchange in 2019,

317  Even if your letters are imbued with a pervading sense of suspicion and a
"guilty until proven innocent” sentiment in relation to the use of bank

*RK11027, partly reproduced on page 6 of our letter dated 12 April 2020,

® The mited refwrn in the case of FATCA was set out in a report from the US Treasury
discussed in our letter dated 12 April 2022,

® Document reproduced on page 2 of our letter dated @ April 2020.
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4.2

accounts, | am sure that you will stop short from suggesting that tens of
millions of holders of bank accounts in the EU are tax evaders.

In conclusion, as regards Objection #1, it is not in doubt that AEOI aims to
serve the public interest as regards the financial, monetary or economic
policy of Member States, notably the collection of tax and the fight against
tax evasion.

However, the overwhelming evidence is that AEOI measures (both FATCA
and the CRS/DAC2) are disproportionate and therefore violate
fundamental rights of millions of law-abiding citizens.

The overwhelming evidence is also that Member States, as well as EU
Institutions, have turned a blind eye to a violation of the fundamental rights
of millions of law-abiding citizens perpetrated on an industrial scale,
notwithstanding the "long-standing” nature of the issue.

In the circumstances, our Access to Documents Request demonstrates an
overriding public interest in disclosure.

Objection #2 unfounded

"Making these documents fully public, at this preliminary stage of the
"ongoing work and discussions, could undermine the international
refations of MS. As a preliminary remark, signing international
agreements on the exchange of tax information falls within the
competence of the Member States. The ongoing discussions cover a
number of policy and legal considerations, which are also relevant in the
context of the ongoing and future negotiations of international
agreements on tax information exchanges by Member States (for
example, the Multilateral Competent Authority Agreement (MCAA) for
the automatic exchange of information reported by Digital Platforms or
the MCAA for the automatic exchange of information on Crypto-Assets).
Therefore, disclosure of these documents would weaken the Member
States negoliating position”

Firstly, on the issue of competence, documents previously disclosed to a
Dutch MEP 9 years ago (see also here) indicate very clearly that the
Commission felt that the signing of FATCA fell within the EU competence.

Thus, on 9 February 2011, TAXUD/D2 wrote as follows”

"The fact that the EU has exercised its competence in the area of
aadministrative cooperation by adopting the EUSD and the Mutual
Assistance Directive Is a strong argument to say that this field is now
within the competence of the EU. "

7 Ares(2015)530491, reproduced on page 2 of our letter dated 14 May 2020.

80196484.1 9
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4.3

4.9

The chronclogy of direct EU imsolvement® shows the same picture and once
the UK jumped the gun and signed the first bilateral agreement with the US
ipresumably to obtain a competitive advantage with its closest ally) on 12
September 2012 (less than two months after the negative opinion from the
ElV'= data protection working party), the Commission stressed the "quick fix®
and “temporary nature” of a "government-to-government solution, stressing
that uliimately FATCA would require an EL-US agreement®.

Inde=d, this matenal shows an EL and Member States in disaray, responding
in a scattergun approach to pressure exercised by the U5, and unable to
articulate a position that would refiect the concemns raised by the EU's data
protection working party as earty as 2002 (FATCA) and 2016 (CRS/DACE),
and confirmed by varous opinions from TAXUD and the European Parliament
in 2011, 2012, 2018 and 2022 (FATCA) and the AEF Group of Experis
appointed by the European Commission ([DACZ).

In addrtion, the EU and Member States have besn unable to articulate a clear
position following the seminal GJEU judgment in the Schrems I case,
notwithstanding the EDPB Guidelines (which we tested on 6 March 2020,
and more recent CGJEU judgments in the areas of data protection and
imternational data transfers, including a recent judgment specifically in relation
o transfers of data to the UIS™.

Our correspondence with the EDPB, both before and after the 77-page long
decision by the Belgian DPA decision two years ago confirms the picture of a
paralysed system.

The problems are well-known. They have been fleshed out in opinions and
studies that are available online, based on intemal documents that have
already been widely discussed in comespondence that i also avalable
online™, as well as the Belgian DPA decision.

To put it bunthy, AEOI sy=tems designed in the late 2000s and early 2010s
prior to the Snowden revelations and prior to the introduction of the GDPR
are disproportionate and incompatible with the fundamental freedoms
enzhrined in the EU Charter of fundamental rights, in that they apply
indiscriminately to all account holders — regardless of any indicia of tax
evaszion and (in the case of the CRS/DACE) without any thresholds.

Since our first Access to Documents request in 2023, negotiations appear to
be "ongoing”, without anything to show in terms of progress, as the only form
of real progress would require a complete re-sstting of the framework for
tackling tax evasion through efficient mechanisms that do not endanger the
fundamental rghts of law-abiding citizens. As discussed in our report, this
could include withholding tax agreements, or a more robust approach o Art.

B pinutes of a meeting held m Pars on 13 December 201 1 between the European
Commission, the G5 (France, Germany, taly, Spain and the UK), the OECD and the US
Treasury, repraduced on page 2 of our letter dated 13 April 20200

¥ see the various documents reproduced in our letters dated 9 aprl 2020, 11 April 2020 and
13 April 2020,

0 See footnote 12 of our Access to Document Reguest.

" gwr correspondence with the EU and the OECD spans ower 200 letlers.
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5.1

G2

5.3

5.4

3.9

26 of the DECDs Model Tax Convention, which in the past (prior to the
adoption of AECH) did not work, mainly because a number of jurisdictions
(including Austria and Luxembourg) applied strict banking secrecy rules that
had the net effect of frustrating any effective exchange of information on
request. Mow that banking secrecy is no longer an obstacle, a case-by-case
solution medelled on a revamped Art, 26 of the OECD Modal could offer an
appropriate solution to achieving the public abjectives pursued by AEDI

In the circumstances, EU patitioners have demonstrated an overiding
interest in obtaining a full disclosure of the documants listed in the tabla
above mn order 1o review the legal position and, if necessary, take judicial
redress 1o protect their fundamental rights,

Objection #3 unfoundad

“The dociments adaress vary sSansitive [Ex policy ssuss ifiat may
significantly affect the location of business activities between the EU and
non-EU jurisdiciions. The isspes at hand are economically important fo
many goverrimenls and cilizens across the EC. Any further disclosure of
the documents s fkely to inigger wunwarranfed and wundesirable
bahaviowr by economic operalors which would interfere with Member
States' fizcal polcy. The information comained in the raguesied
docirments could e used o funder e ternational exchange af lax
information and thus create obstacles in the fight against international
tax frawd Therefore, further disclosure of the reguested documenits at
this stage cowid harm the fght against tax fravd and adversely affect the
profection of the public inferest a5 regards the financial and economic
policy of e Eurcpean Urvon and its Member States.”

bndivichunl
FATCA and the CRS affect primarily accounts held by individuals, rather than

businesses,

There are countless reasons why law-abiding citizens might have bank
accounts abroad. This includes workers, students and immigrants, for whom
having a bank account abroad (e.g. in the country where they come from or
in the country in which they study) reflects a normal fact of life.

As regards individuals, yvour objection does not make any sense. [t simply
does not apply in this scenaric. And yet, AEDI affects millions of individuals,
incleding the EU FATCA petitioners.

This objection is, theretore, quite curious,
Businesses
It s a well-known fact that the EU has locked homs with powerful Big Tech

companies who tried o shift profits by carefully localing ther business
activities between the EU and nom-EU jurisdictions. These egregious
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5.6

6.1

6.2

practices — known as profit erosion and profit shifting (BEPS) have been at
the centre of the OECD/G20 led work to combat BEPS. Under the OECD/G20
Inclusive Framework on BEPS, over 140 countries and jurisdictions are
working together to implement 15 measures to tackle tax avoidance, improve
the coherence of international tax rules and ensure a more transparent tax
environment. The 15 BEPS actions include measures designed to remove
the incentive of taxpayers to shift income from a market country into foreign
subsidiaries in a low-tax jurisdiction (so-called 'CFCs’, Action 3), harmful tax
practices, including the requirement of substance (Action 5), double tax treaty
abuses (Action 6), Permanent establishment status (Action 7), transfer pricing
(Actions 8, 9 and 10), BEPS data collection (Action 11), the disclosure of
aggressive tax planning (Action 12) and Country-by-Country reporting (Action
13).

In addition, BEPS 2.0 rules (also known as Pillar 2) introduced a global
minimum tax rate of 15% for large businesses, So far, more than 140
countries intend to adopt Pillar 2 and 27 jurisdictions have enacted local
versions of the new global minimum tax regime.

Obijection #3 is curious, because it openly puts business interests ahead
of the fundamental rights of law-abiding citizens. Insofar as it refers to
individuals, your objection does not make sense. And in relation to
businesses, since the introduction of AEOI in the early 2010s, a whole set
of rules (BEPS. Pillar 1, Pillar 2) have been adopted which better addresses
the concerns raised in your objection.

In these circumstances, your objection is not capable of override the public
interest in the disclosure of the documents mentioned in the table at the
beginning of this letter.

Objection #4 unfounded

“Finally, it should be noted that discussions within the Council on the
application of the General Data Protection Regulation fo the automatic
exchange of tax information are ongoing. These documents give details
of progress made so far and identify the difficulties that still need to be
addressed before the Council can reach a political agreement on this
sensitive issue. Release fo the public of the information contained in
these documents would affect these discussions and diminish the
chances of the Council reaching an agreement.”

Discussions within the Council on the application of the GDPR to AEOI have
been going on for over a decade, albeit without any progress, notwithstanding
the consistent case law from the CJEU in the area of international data
transfers (including the Schrems Il judgment).

In its formal resolution on FATCA, adopted 8 years ago, the European
Parliament openly criticised EU institutions for the "lack of prioritisation" and
the "absence of meaningful decisions and corrective measures despite the
significant CJEU case law developments over the past 5 years".

80196484.1 12
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6.3

6.4

6.5

b6.6

6.7

7.1

7.2

ra

For years now, EU pefitioners and data protection campaigners have tried to
engage with the EU in a real effort 1o open an active dialogue on the GODPR
implications of AECL.

For years, EU institutions have refused to acknowledge the lagitimate
concarms of EL petiticners and engaged in an endless instilutonal ping-pong
designed to frusirate any real progress and aveid accountability. Indeed, it
took the European Commission 4 years to simph acknowledge the request
of proceedings against EU Member States in relation to FATCA

The Eurcpean Parliament referred to the phenomenon of “instiiutional
forbearance” and "insttutional deference”. These are cule expressions,
which in plain English mean "passing the buck".

Following the string of CJEU judgments on data protection, including in
relation 1o intemational transfers™, EU instititions should have laken same
sort of action and comrective measures. Instead, all we can see are years of
“Intemnal discussions”.

While the Council is entitlted 1o have intemal discussions, this is not a free
pass for avoiding tackling an open secret, nolably the violation of fundamental
rights of millions of law-abiding citizens by a systematic bulk transfer of their
data to third countries,

Objection #4 is not a free pass for endless discussions and institutional
dithering.

In light of the clear evidance of a lack of corrective measures and a lack of
engagement with EUl petitioners and data protection campaigners for
almost a decade, it comes a point where the public interest of pracedural
transparency, as il results from Articles 1 and 10 TEU and from Aricle 15
TFEU {see paragraphs 61-62 of the Sowm judgment) must override the
Council's interest in keeping its imernal discussions conflidential

In the circumstances, the public interest of disclosure overrides the interest
of the Council 1o keep it deliberations private,

Final remarks

It is not as if the Councl B nol aware of the issees mentioned in our Access
o Documents Request and this Confirmatory Application.

The issuess regarding FATCA and the CRS are well-documented in opinions
and resolutions from within the ELU,

Az regards FATCA, our reguest for access to documents must be read
against the backdrop of recent developments in the United Siates, notably

% See footnote 12 of our Access Reguest.
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()
(b)
c)

(d)
(e)

i

(a)

(h)

president Trump's attack on the Rule of Law and on the judiciany;
the unauthorized access of IRS data by Blon Musk's DOGE;

official reports from the US Treasury on the uselessness of FATCA,
and the IRS"s "departure from the comprehensive FATCA sirategy™;

official report=s from the IRS on its inability to process FATCA data;

official reports on the poor state of data secunty within the IRS,
including reports of critical safequard weaknesses', a 'bubble-gum
IT system’, document management deficiencies, both generally and
in relation to FATCA) and the kbss of millions of taxpayers' data;

official reports from the US Senate on the disproportionate nature
of FATCA;

the mounting concerns in the media and civil society'® for the lack
of action in redation to transfers of personal data to the U5,

concems raised by the European Commission (class of 2000-201.3)
(see also here at p. )™

74 In relation to the CRS, your generic objections must be read against the
following quantitative data:

(al

()

{c)

the CRS aims to fight against tax evasion. However, under the CRS
information is exchanged with a number of couniries, including
several authoritarian regimes, that do not levy any individual taxes™
or which have a territorial system of taxation™, so that foresgn bank
accounts are not a problem.

a number of pariamentarians have raised concems about the
transfer of personal data under the CRS to countries with a poor
human rights record (see also hers);

concems with the possible abuse of CHS data by auvtocratic
governmenis have also been raised by a group of Duich
imvestigative joumalists ("countries abuse money laundering rules to
silence critics]) and the UK's oldest defence think tank, the Royal
United Services Instihute ('charting Authoritarian Abuses of the FATE
Standards').

75 The fight against tax evasion should focus on tax evaders. The defence of
fundamental rights focuses on law-abiding citizens.  When introducing

1% See the letter dated 27 March 2025 from Sophie in 't Veld to the EL. Sophie in 't Veld, as |
you know, is the former MEF who fought a similar access to documents request against the
European Commission in the past. For years, she has been echoing the concerns of EU
FATCA petitioners within the Eurcpean Parliament.

HausTiCaEdited/ARES (2011) 1263041 dated ¥ Movember 201 1.

'® Countries that do not levy any individual taxes include the UAE and Saudi Arabia.

'8 Tesrifories with a territorial system of taxation include Hong Kong.
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76

78

fransparency measures to combat tax evaders, the fundamental nghts of law-
abiding citizens should be respected as a fundamental right.

Crwerall, your objections focus on the abfectives of ABEDI (which are not in
dispute). By contrast, our concems relate to the lack of proportionality and
necessity of blanket measures that require a bulk fransfer of sensiive
personal data to third parties without any safeguards for law-abiding citizens.

In conclusion, our Access to Documents Request relies on an ovemiding
interest on disclosure and procedural transparency, which requires ful
disclosure of the documents mentioned in the table at the beginning of this
letter.

Our request comiplies with the requirements for disclosure =2t out in the case
law of the CJEU in this area, notably Pech v Councf(C-408/21 and T-252/15;
De Capitan v Europearn Pariamert (T-54015); and fn T Vald v Commission
(C-35012 and T-528/09), as discussed n the Information Mote from the
General Secretariat of the Coundcil (11788/14).

Best regards,
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