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ANNEX

o

n Emily O'Reilly

European Cmbudsman

Thérése Blanchet
Secretary-General
Council of the Buropean Union

jur.ombudsman®@consilium europa.eu

CC: I

Strasbourg, 03/12/2024
OL/4/202 3 /MIE

Decision in the above case on how the European Parliament, the Council of the European

Union and the European Commission handlerequests for public access to legislative
documents

Dear Secretary-General,
Flease find enclosed my decisionin this own-initiative inquiry.
On the basis of my inquiry, I have decided to close it with the following findings:

The files inspected in this inquiry show that the Council is failing to give full effectto

the principle of legislative transparency, as set out in the EU Treaties, Regulation
1049/2001, and related case-law.

To assist the Council in improving its practices in that regard, I consider it useful to make
the following suggestions.

The Council should:

» explicitly state in its replies to public access requests whether the requested
documents are ‘legislative documents’, to which the highest standards of
transparency apply;

* prompily disclose the requested legislative documents, notwithstanding the
political sensitivity of proposedlegislation and even if doing so would - for
example - give rise to external pressure, as these are generic elements of any
democratic law-making process;

+ ensure that it refuses public access to legislative documents in truly exceptional
circumstances only, that is, where it identifies a concrete (non-generic) risk to

Brussela Strasbourg Postal address +33 (0)3 B3 17 23 13
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the interests explicitly protected, which can be demonsirated by tangible
evidence; otherwise, the requested documents must be disclosed;

* demonsfiratein its replies that it has carried out a genuine analysis regarding the
existence of an overriding public interest in disclosure and, in any case, engage
with any arguments made by the applicants in this regard.

I wouldbe grateful if the Council could inform my Office by 3 June 2025 of any action it
hastaken in relation to my suggestions for improvement.

Yours sincerely,

Emily O'Reilly
European Ombudsman

Enclosure:
® Decision on inquiry OI/4/2023/MIK
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“ Emily O Reilly

turopean Ombudsman

Decision

on how the European Parliament, the Council of the
European Union and the European Commission handle
requests for public access to legislative documents
(O1/4/2023/MIK)

This own-initiative inguiry was about how the European Parliament, the Council of the EL
and the European Commission handle requests for public access fo legislative documents.
According fo the Court of Jusfice, “Wider access "must be granted o EU legislative
documents and any exceplions to it must be inferprefed “all the more strictly™ as ‘the
possibility for citizens fo scrutinise and be made aware of all the information forming the
basis for EU legislative action is a precondition for the effective exercise of their
democratic rights". While the Ombudsman has consistently called for more transparency in
the EU's legislative process, she continues o receive complaints about refused public
access o legislative documents and the time it fakes the institutions to disclose such
documents.

This inquiry thus examined, from a more systemic point of view, whether the instifufions
give full effect to the principle of legislative fransparency as sef oul in the EU Trealies, the
EU legisiation on public access fo documents (Regulation 1049/2001), the clear body of
EU casedaw and the Ombudsman’s recommendations on this matter. In this context, the
Ombudsman reviewed the instifufions’ replies fo public access requests relafed fo three
recently adopled legisiative acts.

The Ombudsman found that the Parliament received too few public access requests within
the scope of this inquiry for her to draw conclusions about its praciice.

As regards the Council and the Commission, the inguiry showed that when requesis are
made, the two instifufions disclosed a large amount of legislative documents. However, in
many cases, they continued fo apply the exceplions under Regulation 104%2001 too
broadly, that is, in & manner that is not consistent with EU casedaw. The Ombudsman
finds this deeply conceming in a Union based on the rwle of law. In particular, they fail fo
provide concrele evidence of actual risk s that the disclosure of the requested legislative
documents woud entail.

The Ombudsman also found that there coniinue to be significant delays by the
Commission in processing public access requests, including those concemning legisiative
documenis. The Ombudsman has already issued a Special Report fo the European
Parliament in relation fo delays incumed by the Commission in handling public access
requests and emphasises the senous consequences of these delays when it comes fo
legislative documenis.

The Ombudsman closed the inguiry seiting out her findings and reiferating her position that
the institutions must give full effect to the EU case-law on public access to legislative
documenis. To assist the instifutions in improving their practices in that regard, the
Ombudsman made a sernes of suggestions.
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Background: Legislative transparency in the EU

1. Timely public access to legislative documents is essential for citizens to exercise

their Treaty-based right to participatein the democratic life of the EII' by scrutinising all
the information underpinning a legislative act.? Legislative transparency alsoenables the
publicto hold the EUT legislators to account for their actions.

2. The principleof legislative transparency is enshrined in the EU Treaties*and is
reflected in the EJ legislation on public access to documents (Regulation 1049/2001)+,
which states that “legislative documents” mustbe directly accessibleto the public, unless
their disclosure would undermine one or several public or privateinterests explicitly
protected.s

3. According to Regulation 104%/2001 and established case-law, “legislative documents” are
documents drawnup by EU institutions or received from third parties in the course of
procedures for the adoption of legislative acts and, even morebroadly, acts which are
legally binding on or in the EJ Member States SELJ case-law has established that
“legwslatire docwments™ constitutenot only documents drawnup or received by the EU
institutions after the adoption of a legislative proposal, but also documents drawnup or
received by the European Commission, as a “key player ot the legislative process””, in the
context of preparing alegislative proposal ®

4. Regulation 104%/2001 sets out that requests for public access should be handled
“promptly”. There is a time limit of 15 working days for aninstitution’s decision, both on
the initial access request and on subsequent requests for review ('confirmatory
applications’), where the institution has initially refused (full} access. Each time limit can
be extended in “exceptional cases” by another 15 working days, which means that EIJ
institutions are expected totake a decision, atinitial and at confirmatorystage, withina
maximum of 30 working days.

5. While Regulation 1049/2001 sets out an exhaustivelist of exceptions to theright of
public access to documents, these exceptions must be interpreted and applied strictly.*
Public access can be refused only in cases wherethe documents’ disclosure would entail

' Article 10{3) TELL
? Judgment of the Court of 1 July 2008, Joined CasesC-22/05 P and C-52/05 P, Sweden and Tuwrco v Gouncil,
hitpsficuria eurmpa eufuis’documentdocument. jsF M texi= Edocid =67 068 &pageindex=0&d oclang=en&mode= & dir= Soc
Fﬁl’ﬂ_&@l‘l:'lﬂd d=Z3 10882 paragraph 48.
* Article 15 TFELL
‘Hegulamn 1422001 regarding pubﬁcamesw Eun:upean F'aﬂlamnt. Counci and Commission documents:
= l Jatinh g A =

o Arhde 1 21‘2}uf ﬂegulan:-n 1049'2{!]1

* Judgment of 4 September2018, Case C-57/16 P, GlientEarth v Gommission,
hitps lfcuria.eumpa eufunsidocument'document. jsf7 tesd=Edocid =053 298 page Index={ & do clang=en Emode=ist Edirko

co=firstfpart=18cd=3000014, paragraph 85.
Ibid, paragraph B8.

! |bid, paragraphs B8 and 00 to 03.

# Judgment of 17 Ociober 2013, C-280/11 P, Gouncilv Access Info Europe, paragraphs30 and 33,
hm:ls.'fu.lna eurtﬂeuﬂm#dnmnfdum E =E5EOn |d=331]F{.‘4 E-EF1 DCDEAEDT480CE MBAAFDFS Tiext=Rdoc

< e i 13 ad=3841200: Case C-57/18 P, ClientEarth v

ﬁ:lmnaﬂm pamgmphs'."ﬂ a.r-d E‘A-ﬂ!:u
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a reasonably foreseeable, actual and specific risk to the interests explicitly protected by
Regulation 1049/2001.1

6. For legislative documents, these exceptions must beinterpreted “all the more sticfly ™1
to ensurethe highest standard oftransparency of such documents. Unless tangible,
concrete, and specific evidence!? of exceptional circumstances canbe demonstrated, the
EU institutions arelegally bound to disclose the requested legislative documents
promptly.

7. Moreover, with regard to some of the exceptions to public access - such as theneed to
protect an ongoing dedsion-making process, legal advice, or commercial interests-
wherethereis a strong public interest in disclosure, this can override the exceptions. 1

The own-initiative inquiry

. The Ombudsmanhas consistently called for more transparency of the ELT legislative
process. She continues toreceive complaints concerning refusals to grant public access to
legislative documents, and the time it takes to disclose them.In many such cases, the
Ombudsman found maladministration or criticised theinstitutions for thetimetaken to
process the requests and how they applied the exceptions to public access 14

9. Against this background, the Ombudsman launched this own-initiative inquiry to
examine, from a systemic point of view, the practices of the three institutions in handling
requests for publicaccess to legislative documents. In particular, the Ombudsman sought
to examine whether the institutions give full effect to the extensive EU case-law on
Repulation 1049/2001, according towhich legislative documents benefit from thehighest
standard of transparency.

10. As a first step, the Ombudsman asked the Parliament, the Council, and the
Commission to provide information regarding their replies to public access requests
concerning the adoption of the following threelegislative acts:

* The Digital Markets Acti5;

* Case C-280011 P, Gowncil v Access info Ewmpe, paragrapgh 31; judgmentof & June 2023, Case C-408/21 F, Gouncil

v Pech,

hitpsifcuria europa eufuisidocument’document. jsF e Edocid =27 44 308 rage Index=0 & do clang=en mode=i=t &di &0
=18cid= paragraph 34.

" Case C408/21 P, Courcil v Pech, paragraph 82.

* Ibid, paragraph B6: judgment of 25 January 2023, Case T-163/21, De Capitani v Gouncd, parsgraphs B3, B5, and @3,

hitps lfcuria.eumpa eufuns’documeni'document. jsf7 tesd=Ed ocid =2606 B48& page index={0 & do ang=ENEmode=Ist B di=k

occ=fird&pat=1&cid=353 1724,

Articles4(2}, in fine, and 4(3), subparagaph one, infine. of Regulaion 10432001 . Exceptions that cannotbe
ovemdden by public interest are: public =curity, defence and miiry maters, intemationa relations, the financial
monetary or economic pofiicy.

" See Annex 1, https{wam.ombudsman. suropa. ew/en/openng-summany'en 75831 .
" Regulation 20221 825 of the Eurcpean Parfiament and of the Cowncl of 14 September 2022 on contestabl e and fair

markets in the digitd sector, 0J L 26581, hitps feurlex eunpa ewlegal-conem/ENTXT Muni=cad ex W 3A3 2 R 1025
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* The Revision of the Emissions Trading Scheme Directive'®; and
* The Minimum W age Directive.”

11. The Ombudsman chose these threelegislative acts as they concerned important
issues giving rise to significant publicinterest among different categories of stakeholders
in relation to new technologies, climate action, as well as social and economic inequality.

12. The Parliament informed the Ombudsman'® that it received only five requests for
public access falling within the scope of the inquiry " The Ombudsman considered that
this low number of requests is not representative and therefore she did not pursue her
inquiry into Parliament’s practices.

13. Based on the information provided by the Council? and the Commission?, the
Ombudsman sought toinspect a sample of their replies to publicaccess requests.Ina
few files concerning the Commission, the Ombudsman inquiry team alsoinspected the
documents the Commission identified as falling within the scope of the requests.

Replies to requests examined by the Ombudsman

General information

14. The Council identified 101 initial requests for public access to legislative documents
and three confirmatory applications relevant te this inquiry. It also provided information
on the number of documents which it disclosed (fully or partially) or refused to disclose.
This information shows that the Council fully disclosed legislative documents in reply to
the majority of public access requests *

15. The Ombudsman inquiry team inspected a sample of initial replies provided by the
Council (47 replies), as explained in the chart below. All three ‘confirmatory decisions”
issued by the Council had already been examined by the Ombudsman in the context of

* Directive 2023858 of the Eumopean Par iament and of the Council of 10 May 2023 amending Directive 200¥377EC
establishing a system for greenhouse gasemission allowance tradingwithin the Unionand Decison (EU)2015/1814
conceming the esablshment and operation of a market sabil ity resenve for the Union greerhouss gasemision trading
. Cu L 1300134, hitps lleyr-fex eunpa ewlelildn A3/ B50].
[ﬁrem'l.re (EU} 202272041 of the European Pardiament and of the Council of 19 October 2022 on adequate minimum

wapges in the EuropeanUnion, OJ L 275/33, hitpslleurdex eunpa eulegal-
contentEMNTXT fui=CEL EXSR3ATNIH 2041

* hittp=/jwww ombudsman euppa ew'dec/comepondencel 1 06628
% The Ombudsman hadalready deah with one of these requedsin the contesxt of a complaint-bazed inquiry.

25312023M K regarding how the European Parliament dealtwith a request forpublic acce=to a four-column
document rel ating to tilogue negotaionson the EU Digital Markets Act,

h:ggsﬂhnnv nmhudsﬂmem@eden"ﬂaﬂmﬂﬁﬂﬂm

o hggs.'ﬁmnv.ombuds'naneuuuewdnbregnndmca"i%63)
# The Coundil said itfully distiosed 325 docurments, it partially disclosed 47 documents, and itrefused to disclose 46

documentsfaling within the sope of thisinguiry.

16605/24
ANNEX

COMM.2.C

www.parlament.gv.at

EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=5443&code1=RAT&code2=&gruppen=Link:16605/24;Nr:16605;Year:24&comp=16605%7C2024%7C

earlier complaint-based inquiries, so they werenot examined againin the context of this
inquiry

Replies by the Council

L]
Corfirmatond deckisn .ﬂ
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Inkfid repl
" -
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o 10 &€ i 0 1 W e -

& Numbier of posltie neplies acoe s granted to o docurments billy
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16. The Commission identified 55 initial replies and five confirmatory decisions relevant
to this inquiry.

17. In most cases, as shown in the chart below, the Commission granted partial access to
the requested legislative documents, that is, access to some of the requested documents
only, or access to parts of (some of) the decuments.

18. The Ombudsman inquiry team inspected all 58 initial replies and five confirmatory
decisions provided by the Commission. The inquiry team also inspected doruments
falling within the scope of several requests.

2 Came 1834/2022MH on the Council of the Esrefusal to give full public accessto a legal opinicnon the proposed
EU directive on adequate minimum wages, hitps/fwaw.ombudsman eunopa ewen/case/en 0 806; Case 14097202 1/5F
reganding the Council of the ELfsrefusal to give full public accesto documentsrelated to negotiat onson the daft
‘Digital MarketsAct', hitps/fwww ombudsnan eunpa ewlen'case/en/B006T; Case TEEINDZ2SEF regardingthe Coundl of
the EU's refusal to give public accessto documents el ated to negofaionson the daft Digital Markets Act’ and the
‘Digital SenicesAct’, https: e ombudsnan europa. eulenicaseienf 1550,
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Replies by the Commission

( -:-:flr-u-mu-,- deckion

iz
I

Initkal ¢ |-_1|h' 3
h 15

o 10 a0 30 40 S0 &0 70 0

34"

W Mumber of positiee replies |ancess granted m all docurrents fully)
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* in 14 out of these 34 coyes, the Commission redocted only personal data, in principle, the personal deta of the

Commimission's stalt, oo this partal acoecs was, in fact, wide access

Time taken to reply to requests

19. According to the data it provided, the Council was, on averags, able to respect the
statutory timelimit of 15 working days to process requests for public access te the
legislative documents falling within the scope of this inquiry.

20. According to the data derived from the replies provided by the Commission, the
Commission was delayed in handling more than halfof the requests at issue. At the
initial stage, in nine cases, there was a delay - after the expiry of the extended time limit -
of less than 15 working days.In seven cases, therewas a delay of 15-30 workingdays.In
eight cases, therewas a delay of 30-45 working days.In three cases, therewas amuch
more significant delay of approximately 60,90 and 120 working days. At the
confirmatory stage, the Commission incurred equally significant delays.

Exceptions to public access invoked by the Council and the

Commission

21. When refusing (full) public access, the Council invoked theneed to protect
{f) ongoing decision-making processes®;and (ii} legal advice and court proceadings?s.

* Article 4(3) first subparagraph, of Regulalion 1040/2001.
= Atticle 42, sacond indent. of Regulation 104972001
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22, The Commission invoked theneed to protect (i} ongoing decision-making processes;
(i) commercial interasts®; and (iii) personal data ¥ In a few cases, the Commission also
invoked other exceptions.

23. The chartbelow shows the exceptions to public access invoked by the Council and
the Commission in the initial replies and confirmatory decisions examined in the context
of this inquiry

Statutory exceptions to public access invoked
by the Council and the Commission

Council (32 cases] GGG 14

yrunsson (43 ceses] N 3

Al
7

1] 5 LH 1 0 ] il % 40 i3

B Ongoing decision making
Commorcind Interests

® Legal advce and cowrt proceedings

B Pareonal data

m Ot

24. The Council and the Commission did not identify an overriding public interest in
disclosurein any of the cases.

Arguments by the Council

25. The Council invoked the exception concerning the protection of an ongoing decision-
making processin 32 cases, The documents requested in those cases concerned Member
States’ questions and comments on legislative proposals, opinions of its Legal Service,
and theworkof its preparatory bodies or negotiations between the Council and the
Parliament.

26. The Council argued, in essence, that:

*  therequested documents contain positions that were preliminary and
internal;

= Article 4(2), fird indent, of Regulation 10492001

7 Asticle 4{b) of Regulafon 1042/2001.

# Thisincludes 58 initia repliesand 5 confimatory decisonsof the Commission and 47 inifa repliesof the Council.
Thisdoesnof indude 3 confimatory decisionsof the Council The Ombudsman examined those in thecontextof
previouscomplaint-bawed inguines, s they were not examined againin the context of thisinguiry. See foolnote 23
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the matters tackled in these documents w ere complex and controversial;

disclosureof these doruments could expose its staff and members to
external pressure;

disclosure of these documents could diminish the chances of reaching
agreements within the Council and with the Parliament on thelegislative
proposals in question.

27. In 14 cases, the Council invoked the statutory exception concerning the protection of
legal advice to refuse public access to opinions of its Legal Service.

28. It argued that this advicewas addressed to the members of the Council and that its
disclosure would subject themembers ofits Legal Service to external pressure, thereby
undermining the Council’s ability to obtain frank, objective and comprehensivelegal
advicein the future. The Council further argued that disclosure of legal opinions would
undermine the ability of its Legal Serviceto defend the Council's acts before the EUT

Courts.

Arguments by the Commission

29. The Commission relied on the exception concerning the protection of an ongoing

decision-making processin 15 cases to refuse public access to records of exchanges with
interest representatives and Member States, as well as other documents drafted by the
Commission's departments in the preparation of a legislative propesal or duringthe

legislative procedure.

30. In refusing access, the Commission argued, in essence, that:

the requested documents contain preliminary views, drawn up for internal
use, and that their content could still change;

the Commissionneeds a space to think to explore all possible options, and
disclosing the documents could deter its staff from expressing their views
frankly in the futurs;

the public would misinterpret the preliminary views contained in the
documents made at an early stageof the decision-making process, and
early disclosure could lead to speculation;

disclosure of the requested documents would expose the Commission to
external pressure;

the legislative proposals to which the documents related werehighly
sensitive.

3. In some cases, the Commission applied this exception without providing any
justification other than that the relevant decision-making procedurewas ongoing.
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32. The Commission alsorelied on the exception concerning the protection of
commercial interests to refuse public access to exchanges with and submissions from
third parties (often big technological companies ) lobbying for changes to the draft Digital
Markets Act.

33. In these cases, the Commission argued that therequested documents * confamed
piformation relatmg to bustiess stmtepies, the competifive sthuafion on the market and other
conmercu] miterests of conpaies, mcludmg titellectual property”™ or “stmiegic Dfornmaton..

ont the operation and development of ther busmesses”. Moreover, the Commission argued
that theinformation isnot in the public domain and is known to a limited number of
persons only. In some cases, the Commission further stated that the requested documents
contain the “views” and “pesitions” of third parties.

34. The Commission alsoinvoked the exception concerning the protection of legal adwvice
in threscases torefuse access to documents containing the advice of its Legal Service. It
argued that disclosing the relevant doruments would reveal “legal assessmemts of @
prelommary nature titended for miternal discussions []", thereby undermining the
Commission's interest in “seeking legal adiice and recemmg frank, objective and

comprehensive advice”. The Commission also referred to the risk of litigation regarding the
legal basis of the Digital Markets Act.

35. In a few cases, the Commission invoked other exceptions, such as the protection of
the publicinterest as regards international relations.

The Ombudsman’s assessment

36. The Ombudsman examined (4) the timetaken by the Council and the Commission to
reply to requests for public access to legislative documents, (B) whether theinstitutions
tock into account, in their assessments, thelegislativenature of the documents, (C) how
the Council and the Commission applied the exceptions to public access and (D)) whether
they assessed the existence of an overriding publicinterest, whererelevant.

A_Time taken to reply to requests for access to legislative
documents

37. The Ombudsman welcomes thefact that the Council, in general, complied with the
statutorytimelimits when replying to requests for public access to legislative
documents.

38. The Ombudsman is concerned by the delays that the Commission incurred in
handling public access requests. The inspection of the documents showed that the
Commission met the statutory timelimits to deal with public access requests in only
around half of the cases examined in the context of this inquiry.In the other half, the
Commission's reply was delayed, with a significant delay of more than 30 workingdays
ocrurringin 40% of the delayed cases.
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39. It is crucial to provide access to legislative documents in a timely manner, as this
enables the public to understand the choices made by the EU institutions durmig the
legislative process and seek toinfluence these choices.®

40). Thus, when handling requests for public access to legislative doouments, the EUJ
institutions must observe the statutory time limits, their duty tohandle therequests
“promptly”, and their duty toprovide public access “m good tpne” to enableapplicantsto
participatein thelegislative process.

41. The Ombudsman has already found in a previous inquiry that the systemicand
significant delaysin processing public access requests amount tomaladministration and
hasurged the Commission toimprove how it handles public access requests as a matter
of priority 3

B. Taking into account the legislative nature of the requested
documents

42, In theinspected replies to requests for access to documents, neither the Council nor
the Commission explicitly stated that the requested documents arelegislative innature.
As such, it is not clear to what extent the institutions t ook into account in their
assessments thefact the documents are ‘legislative documents’, to which thehighest
standard of transparency applies.

43. In their replies refusing access, both institutions typically refer to the exceptions to
public accessin Regulation 10492001 without considering the case law according to
which these exceptions must be interpreted and applied strictly and, with regard to
legislative documents, “all the more strictly”.

44, According to Regulation 1049/2001 and related case-law, EU institutions must, when
assessingrequests for public access to documents, take into account whether the
requested documents arelegislativein nature and, if they are, apply thehighest standard
of transparency. Based on the inspected replies of the Council and Commission it is not
clear that the twoinstitutions doso. In the Ombudsman's view, theinstitutions’ replies
should state explicitly whether therequested documents are * legislative documents”. This
would reassure applicants that theinstitutions hawve taken the requested documents”
natureintoaccount. It could alsomake the institutions more aw areand semsitive to their
duty to implement the highest standard oftransparency and interpret the exceptions to
public access particularly strictly when it comes to legislative documents. The
Ombudsman will make a corresponding sugpestion for improvement below.

= |bid, paragraph 84. Seealwn, Decisonon how the European Commission deatwith two requesisforpublicaccesto
impact aze=ments and opinions of the Regulaory Scrutiny Board regardingthe envimgedrevison of theEU
regulationson chemicals (REACH) and mencury (case 1053/ 2023MIK),

hitps{fwnww ombudsman eunea ewen'decisonien] E3548, paragraphs28-32; Decisonon howthe Eurppean
Pardiament dedtwith a mquest for public accessto a four-column document el ating to tilogue negotiaionsin the
adoption of the Digital Markets Act (case 2637202 3MIK). hitpsifwes. ombu dsman. sumnpa. ewienidecis onfen' 1728561,
paragraphs35-37.

* Spedial Report of the European Ombudsman in her srategic inquiry conceming the time the European Commission
takes to deal with requestsfor public accessto documenis (012720 2270AM),

hitp= lhenew ombudsman euppa eufrilspecale en/1T6425.
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C. Application of the exceptions to public access to legislative
documents

45, Owerall, the Council and the Commission disclosed large numbers of legislative
documents. Moreover, when involdng certain exceptions to public access, the
Commission redacted only limited information, thereby granting wide public access to
the requested documents. In particular, when invoking the protection of personal data,
the Commission redacted in principle only the personal data of its staff, whereas the
applicants did not express any interest in that data.

46. However, this inquiry alsoidentified serious issues in how the Council and the
Commission apply certain exceptions to refuse public access to legislative documents,
which are summarised below. A more detailed assessment of how the Council and the
Commission apply these exceptions is providedin the Annesx.

1. Lack of concrete evidence of risk

47. In most of the inspected replies refusing public access in order to protect ongoing
decision-making processes and legal adwvice, both the Council and the Commission
inwvoke generic risks that they say would arise from disclosure of the documentsin
question. For example, both institutions refer to:

*  challenges in reaching political agreement on legislative proposals within EUT
institutions and among the Member States;

* ‘external pressure’exerted on the institutions;
*  theneed to retain an internal spacefor reflection;

*  potential public misunderstandings that the disclosed documents might cause;
and/or

*  thesensitivity of thelegislative proposals at stake,

*  challenges in receiving objective legal advice, in the future, on legislative
proposals raisinglegal questions.

48. The invoked generic risks constitute standard elements of any democraticlaw-
making and the EUJ Courts haveregularly dismissed such arguments in similar
circumstances 3! As such, they cannot in themselves justify non-disclosure, even moreso
wherethe documents in question are legislative in nature If an EU institution cannot
provide any concrete evidence of a specific, actual and reasonably foreseeablerisk to the
interests protected by the invoked exception(s), the requested documents must be
disclosed.

49. The failure by the Council and Commission toprovide specific examples and
concrete evidence of the risk of disclosure, rather than mere generic arguments, when it

* See, Annex.
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comes to some categories of legislative documents related to ongoing decision-making
processesis at odds with the applicable case-law, according to which ElJ institutions
must carry out a specific and individual assessment of the documents requested 3 The
Ombudsman will make a corresponding suggestion for improvementbelow.

2. Too broad application of the commercial interest exception

50. The Commission received a substantial number of submissions from interested third
parties, such as big technological companies, in the preparation ofits proposal for the
Dhigital Markets Act. The Ombudsman's inquiry demonstrated that the Commission often
refused access to such submissions, invoking the exception regarding the protection of
commercial interests.

51. The Ombudsman takes the view that lobbying’, that is, theinvolvement of interest
representatives, is an integral part of thelegislative process. However, for all interest
representatives tobein a position to exchange informed view s during the ongoing
legislative process, it is crucial that thereis, to the greatest extent possible, a lavel -
playing field in terms of access toinformation. The Ombudsman therefore takes the view
that disclosure of submissions from third parties would allow the public - including
interest representatives, but also the general public and journalists - to participate more
effectively and on an equal footing in thelegislative process, thereby enhancing the
quality and legitimacy of that process.

52. As such, only in truly exceptional circumstances should theinstitutions refuse public
access to submissions of third parties in the context of ongeing legislative procedures by
invoking the exception for the protection of commercial interests. They cannot apply this
exception to every document submitted by commmercial entities. Rather, the exception
should be applied only when a document's disclosure could reveal genuinely sensitive
intellectual property, business secrets or financial information.

53. The Commission's practice in this regard does not seem consistent. In certain cases
examined in the context of this inquiry, the redactions werelimited and appearad
justified to protect the companies’ business secrets. However, in other cases, the
Commission refused public access to entire documents in which companies expressed
their views on the draft Digital Markets Act and even proposed specific amendmentsto
it. It was not apparent that those documents contained any business strategies, kmow -
how or other commercial secrets that would be deserving of protection under the
exception invoked by the Commission.

54, In the Ombudsman's view, the institutions should ensure that, in future, third
parties, whomake submissions to the institutions as part of their lobbying activities
concerning specific legislative files, are aware that these submissions mustin prnciple
be disclosed to the public upon request. The institutions could ask proactively any
interested third parties to clearly indicatein their submissions commercially sensitive
information and explain their reasons. This approach would allow the institutions to
reduce the need to undertake third-party consultations in case of subsequent public
access requeasts, thereby speeding things up, and to know, when handling public access

= Came C-5716 P, ClientEarth v Conmission, paragaph 120
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requests, whether therequested documents contain any commerdally sensitive
information. The Ombudsman willmake a corresponding suggestion for improvement
below.

D. Assessment of the existence of an overriding public
interest

55, In caseof some of the exceptions to public access,® even if they apply, the institutions
must still assess whether thereexists an overriding public interest in the documents’
disclosure. The institutions must carry out such an assessment on their own initiative®
and, in any case, must engage with the arguments of the applicants madein this regard.

56. In theinspected replies, the Council and Commission did not tend to detail their
assessment of whether ornot an overriding public interest exists. The institutions merely
concluded that “no overding public miterest has been ulmtified”. As such, it is not clear
whether theinstitutions conducted an analysis of what the public interest in disclosure
could be and, whereit exists, why it did not override the interest the institutions are
seeking to protect.Individuals requesting access cannot therefore scrutinise or challenge
the reasons underlying theinstitutions’ assessment. The Ombudsman willmakesa
corresponding suggestion for improvement.

Conclusions

The files inspected in this inguiry show that the Commission is incurring significant
delays in handling requests for public access to legislative documents. The Ombudsman
has dealtwith this matter in her previeus inguiry OI/2/2022/0AM, in which she urged
the Commission to address the issue of delays as a matter of priority. These delays have
particularly serious consequences whenit comes to legislative documents.

The files inspected in this inquiry show that the Councdil and the Commission are
failing to give full effect to the principle of legislative transparency, as set outin the EU
Treaties, Regulation 1049/2001, and related case-law. To assist the institutions in
improving their practices in that regard, the Ombudsman makes a series of suggestions
below.

Suggestions for improvement
The Council and the Commission should:

* explicifly state in their replies to public access requests whether the requested
documents are ‘legislative documents’, to which the highest standards of
transparency apply;

= Thisappliesto the protection of commertial interests; court proceedings the purpose of ingpections, investigaions
and audits the ongoing decis cn-making process; and the completed decision-makng process See Article 4(2) and (3)
of Regulation 1042/2001.

* Joined CasesC-38/05 P and C-52/05 P, Swedenand Turco v Gouncil, paragraphs48 and 67.
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promptly disclose the requested legislative documents, notwithstanding the
political sensitivity of proposed legislation and even if doing so would - for
example - give rise to external pressure, as these are generic elements of any
democratic law-making process;

ensure that thev refuse public access to legislative documents in truly
exceptional circumstances only, that is, where thev identify a concrete (non-
generic) risk to the interests explicitly protected, which canbe demonstrated by
tangible evidence; otherwise, the requested documents must be diaclosed:

demonstrate in their replies that thev have carried outa genuine analysis
regarding the existence ofan overriding public interest in disclosure and, in any
case, engage with any arguments made by the applicants in this regard,

ensure that third parties that make submissions in the context of le gislative
procedures are aware that their submissions can in principle be diaclosedto the
public and that any commercially-sensitive information be clearly indicated in
these submissionsin advance, along with a clear explanation regarding why it is
to be considered confidential.

The Council of the EU and the Commission shall inform the Ombudsman how they
have implemented these suggestions forimprovementby 3 June 20235,

Emily O'Reilly
European Ombudsman

Strasbourg, 03/12/2024

16605/24
ANNEX

COMM.2.C

www.parlament.gv.at

16
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVIII&ityp=EU&inr=5443&code1=RAT&code2=&gruppen=Link:16605/24;Nr:16605;Year:24&comp=16605%7C2024%7C



