gl

Council of the
European Union

illl|

Brussels, 24 August 2026

(OR. en)
12521/26
Interinstitutional File:
2026/0168 (CNS)

FISC 278
ECOFIN 1099

NOTE

From: General Secretariat of the Council

To: Delegations

No. prev. doc.: 11060/26

Subject: Opinion of the European Data Protection Supervisor on the Proposal for

a Council Directive on administrative cooperation in the field of taxation

(recast)

Delegations will find attached the opinion of the European Data Protection Supervisor on the
Proposal for a Council Directive on administrative cooperation in the field of taxation (recast).

12521/26
ECOFIN.2.B EN

www.parlament.gv.at


https://www.parlament.gv.at/le/link?gp=XXVIII&ityp=EU&inr=88687&code1=RAT&code2=&gruppen=Link:12521/26;Nr:12521;Year:26&comp=12521%7C2026%7C
https://www.parlament.gv.at/le/link?gp=XXVIII&ityp=EU&inr=88687&code1=RAT&code2=&gruppen=Link:12521/26;Nr:12521;Year:26&comp=12521%7C2026%7C
https://www.parlament.gv.at/le/link?gp=XXVIII&ityp=EU&inr=88687&code1=RAT&code2=&gruppen=Link:12521/26;Nr:12521;Year:26&comp=12521%7C2026%7C
https://www.parlament.gv.at/le/link?gp=XXVIII&ityp=EU&inr=88687&code1=RMA&code2=&gruppen=Link:FISC%20278;Code:FISC;Nr:278&comp=FISC%7C278%7C
https://www.parlament.gv.at/le/link?gp=XXVIII&ityp=EU&inr=88687&code1=RMA&code2=&gruppen=Link:ECOFIN%201099;Code:ECOFIN;Nr:1099&comp=ECOFIN%7C1099%7C
https://www.parlament.gv.at/le/link?gp=XXVIII&ityp=EU&inr=88687&code1=INT&code2=&gruppen=Year:2026;Nr:0168;Code:CNS&comp=0168%7C2026%7C
https://www.parlament.gv.at/le/link?gp=XXVIII&ityp=EU&inr=88687&code1=RAT&code2=&gruppen=Link:11060/26;Nr:11060;Year:26&comp=11060%7C2026%7C

EUROPEAN
DATA
PROTECTION
SUPERVISOR

The EU's independent data
protection authority

Opinion 20/2026

on the Proposal for a Council

Directive on administrative

cooperation in the field of
taxation (recast)

edps.europa.eu

www.parlament.gv.at



The European Data Frofection Supervisor (EDPS) iz an independant institution of the EU, responsible
uncler Article 52{2) of Regulation 2008/1725 "With respect to the processing of personal duta... for
ensuring that the fundamental rights and freedoms of natural persons, and in particular their right fo
data protection, are respected by Union institutions and bodies | and under Article 3231, for advising
Unien frstitulfons and bodies and dala subjecls on all malters concerning the processing of personal
data’.

Waojciech Rafal Wiewrdrowski was appointed as Supervisoron 5 December 2019 for a term of five years.
The selection procedure for @ new EDPS mandate for a term of five years is still engoing,

Urnider Artiele 42(1) of Regulation 2008/71725, the Commission shall following the adoption of
proposals for a legisfative aof, of recommendations or of proposals to the Council pursuant to Article
218 TFEL or when preparing delegated acts or implementing acts, consult the EDPS where there i5 an
impect on the protection of individuals” rights and freedoms with regard to the processing of personal
dlata .

This Opinion relates to the Proposal for @ Council Directive on admimistrative cooperation in the field
af taxation (recast). This Opinion does nol preclude any future additional comments or
recommendalions by the EDPS, in particular if further issues are identified or new information becomes
available. Furthermare, this Opinion is without prejudice to any future action that may be taken by the
EDPS in the exercise of his powers pursuan! o Regulation (EU) 2008/1725. This Opinion is limited to
the provisions of the Proposal that are relevant from a data profection perspective.

PCOMIZOE RS final
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Executive Summary

On 24 June 2026, the European Commission issued Proposal for a Council Direclive on
administrative cooperation in the field of taxation (recast).

The European Data Protection Supervisor supports the Commission's initiative to consalidate and
improve the EU's framework for administrative cooperation in taxation ('DAC recast’). The DAC
recast presents an opportunity to strengthen data protection safeguards and provide greater legal
certainty for both taxpayers and tax authorities. The usefulness of automatically exchanged tax
information depends critically on its accuracy, completeness, correct atlribulion Lo taxpayers, and
actual use for intended purposes. Better data protection safeguards can improve data guality,
reduce unnecessary exchanges, and support effective use of information,

Against this background, the EDPS recommends keeping the reference to the ‘foreseeable
relevance” of the exchange of information, as overarching interpretative principle of DAC. This
principle contributes to ensuring that the exchange of personal data remains connected fo a
genuine tax-administration purpose and limited to what is necessary and proportionate. In the
same vein, the EDPS recommends introducing further clarifications to ensure that the receiving
Member State is identified in accordance with the refevant applicable criteria for the determination
of the tax residence, in accordance with Union law and applicable international agreements.

The EDP5 welcomes the proposed strengthenming of the feedback mechanism regarding
information exchanped, a5 it is an important tool to improve data quality. The EDPS considers that
the feedback mechanism should address both systemic issues and individual cases, including
mismatches, duplicated data, or information not relevant to the framework's purposes.

Access to financial and anti-maney laundering databases and information, as provided by the
Propasal, should remain limited te what is necessary and proportionate for defined DAC purposes,
with appropriate safeguards, to be speeified in the enacting terms of the Proposal. Similarly. access
to pension-payment registers and databases should not result in unrestricted or general access and
that access by tax authorities to types of personal data not needed for tax purposes is not allowed,

The EDPS further recommends clarifying thal the use of information exchanged under DAC for
statistical purposes should, as a rule, rely on anonymised or effectively aggregated data.

The Proposal represents an occasion to provide harmonization and clarifications on restrictions of
data subjects’ rights. Instead of mandating the adoption of such restrictions to Member States in
general terms, the EDPS recommends specifying those restrictions in the Proposal itself.

To ensure storage limitation, the EDPS recommends specifying that the five-year retention period
applies only insofar as continued retention remains necessary and proportionate for the purposes
of the Directive, and to require periodic review of the continued necessity of data retention and
the erasure or anonymisation of personal data where retention is no longer necessary,
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THE EUROPEAN DATA PROTECTION SUPERVISOR,
Having regard to the Treaty on the Fynctioning of the Eyropean Union,

Having regard to Regulation (EL) 2018/1725 of the European Parliament and of the Council of 23
October 2018 on the protection of natural persons with regard to the processing of personal data
by the Union institutions, bodies, offices and agencies and on the free movement of such data, and
repealing Regulation {EC) Mo 45/2001 and Decision Mo 1247/2002/EC ("ELDPR’Y, and in particular
Article 42(1) thereof,

HAS ADOPTED THE FOLLOWING OPINION:

1. Introduction

1. On 24 June 2026, the European Commission issued Proposal for 8 Council Directive on
administrative cooperation in the field of taxation {recast}’ {'the Proposal’).

2. The objective of the Proposal is to consolidate and codify Directive 20011/16/EU and its
subsequent amendments into a single legal act. with a view to simplifying, clarifying and
impraving the functioning of the Union framework for administrative cooperation in direct
taxation, withoul lowering the existing level of protection against tax fraud, evasion and
avoidance’.

3. The Proposal follows up on the Council condusions of 17 March 2025" on a Lax declutlering
and simplification agenda, in which the Council invited the Commission to review the
existing EU tax framework and, in particular, to explore ways of simplifying the rules laid
down in the Directive on Administrative Cooperation ['DAC), reducing the associated
administrative byrden and ehiminating overlaps and inconsistencies”.

4. The present Opinion of the EDPS is issued in response to a consultation by the European
Commission of 24 June 2026, pursuant to Article 42(1) of EUDPR, The EDPS welcomes the
reference Lo this consultation in Recital 117 of the Proposal. In this regard, the EDPS also

L L39S, 21012008, p, 20

P COMI2INEA08 fn sl

A COMRIGANE finad, . §

! Cogngs | Corglisrsns am & fas declidtenlng sl semphification agenda which contribuatis to 8he EL's commgti veness, 11 March
2075, FI5C #4 ECOFIN 233

= COMIMTEENE Anal p, 3
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positively notes that he was already previously informally consulted pursuant to recital &0
ol EUDPR,

2. General remarks

. The EDPS welcomes the Commission’s objective of consolidating, simplifying and
improving the DAC. The DAC lays down rules and procedures for administrative
cooperation among competent authorities of the Member States of the Union in the field
of taxation and it is a key legal instrument for the enforcement of Member States’ laws
concermning the taxes falling under the scope of the DAL,

6. The EDPS notes that the majority of the provisions of the DAC (as legislative text currently
applicable, including all amendments as introduced by amending legislation since 2011)
remain unchanged in substance’. The main targeted amendments introduced by the
Proposal more directly haying an impact on data protection are:

{1} the deletion of the terms “that is foreseeably refevant™ in Article 1{1})

{11} the update of the notion of legal professional privilege in Article 8 of the Proposal:
(111} changes related to feedback on information exchanged®;

(1ii) amendments related to the Taxpayer Identification Mumber (TIN) verification tool™:

{iv) amendments related to access by tax authorities to information to be hold and registers
estabfished under Anti-Money Laundering (AML) legislation: the interconnected central
beneficial ownership register; the bank account registers; to information on real-estate
property. referred to, respectively, under Article 10, 16{1) and 18 of Directive (EU)
20241640",; as well as to mechanisms, procedures, documents and information referred to
in Chapter 111 {customer due diligence) and Article 77 (record retention) of Regulation (EL)
2024/1624;

{v) the intraduction of provisions on access Lo national registers and databases on pension
payments'";

TCOMIIOIG A fingl p, 10

Faiticle 78 of the Prapsosal

T aticle % of the Proposal

" Dot ive (ELY) 202400680 of the Furopean Parlament and of the Council af 31 May 2034 an the mechanisms o be put in place by
Kember States for the [rivantion af the wse of the fimancial system for the PUrpases of Moy Iaalndtulug af terrarist {m.,mcng,
amending DirectivelEL | 201971937, and ameading and regpealing Directive (EU) 2015849 [Test with EEA relevancel, O L, 20241640,
1906,2024, EL1: bt {datas aergpase. el Jo04 0 60n)

" Articie 39 of the Proposal.
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{vi) amendments related to the use of information communicated between Member States
for statistical purposes™

7. The EDPS highlights that the usefulness of information processed depends on whether the
information is accurate ¥, complete™, matched with the correct taxpayer™ and used™. The
EDPS therefore welcomes measures intended to improve the effactive use of exchanged
information, the matching of the information to the taxpayer concerned (via the proposed
TIN werification tooel) and the strenglhening of feedback mechanisms between competent
tax authorties. These amendments should aim at ensuring at the same time the
effectiveness of the information exchange and compliance with EU data protection laws
and principles,

8 The DAC recast also offers the occasion to further specify data protection safeguards. This
can improve data quality, reduce wnnecessary administrative exchanges, facilitate
matching, support the effective use of information received and enhance citizens” trust and
utual trust of tax administrations exchanging information for administrative cooperation.
The following recommendations are limited to those provisions of the Proposal that are
relevant from a data protection perspective.

3. Foreseeable relevance

9, The EDPS welcomes that the Propoesal takes into account the data protection principles of
necessity and proportionality. The Explanatory memorandum indicates that “the set of data
elements to be transmitted to tax administrations are defined in a way to capture only the

1 Article 30 of the Proposal.

1 The external evaluation {Ramball Management Comulting A'S. Evaluation af the Directve 2011°16 and its Amendments, Final
Report - Volume 1 Main Texl. iswed 11 Janwary 2024) defines quality by reference to whether the required elements are “comrect,
consistent. and reliable”; for DACH and DACT this expressly includes identifying ebements nesded to link records to the right
taxpayer ol ibid, page 88 The Commission SWD (Commession Staff Working Document Evaluation Accompanying the document
fepart from the Commizssan o the Eurcpean Parlzament and the Council on the evaluation of Council Directive 2000 1&EL an
adminisirative covperation in Lhe fiedd ol taxalion, SWIDH2025) 365 finall, likewise identilies missing, incorrect aril enconsistent
indarmation as -::H'cl.'llng, cisability and slresses the importance of da Ea-guiakily chiecks {page 26 and £56).

Y The external evaluation further highfights thai “the compleberess, guafity, and Bmeliness of Ube exchanges determine the usability
al Lhe information by The receiving tis authorily”™ (page 33] and delines compleleness in leoms of both scope ord granilarey, The
Caommission’s 2025 report {Report [rom the Commsission to Lhe Eurcpean Parlinment amd the Council on the evaluatian of Couancil
Directive 2001 T6EL on sdministrative cosperation i the field of taxpbion, 19002025, COM{I0Z5) 695 final) highlights shar
“timelipeas, completeness and quality” are the three miain drivers of effeciveness becaose they influence Member §tates’ alslity Lo
use the infarmation received (page 3

" Thee Caommission Stalf Working Document (SWDE2025) 365 Tinal) rofers 1o matching a8 “oritical element of AEOIT {page 27) and
explaiig that it consists in matching the recelved infarmation o e faspayer conceraed in the national database, therehy
identifying the tazpayes; importantly, it polsts out that this prooess “is necessary to ensume That the data can be wsed for fax
comphiahee purpases” {page 17)

1 The extermal gvaliation foomsiders actiaal dath processing ond use of data for iy contral B2 § separae companeit |0 assessing
whether DA has Increassd Member States capaclty be combat tax frand, evasion and avoidance, Emplncally, it finds Inecmegsin g,
wse: all tax autharities repored wsing DACT and DACT information In mecemt years; 1isk assessment 15 the most common use
folloawed by audits amd ather tax-control activties. The Cammission Stalf Warking Dacument (5% D{3025) 365 final. pages 29 last
pasagraph to 30) also haghlights that not all Member States systematically use information received under DAC, due 1a shortages
af staff and IT sesmurons
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minimum data pecessary o detect non-compliant underreparting or pon-reporting, in fine with
the GDPR obligations, in particular the dafa minimisation principle””. Recital 112 of the
Propozal further recalls that Member States should ensure a high level of protection of
fundamental rights in national procedures giving effect to the DAC and any limitations of
those rights (notably, the rights enshrined in Article 7 and 8 and 47 of the Charter} must
comply with the principle of proportionality in accordance with Article 52{1) of the Charter.

10. However, the EDPS notes Lhe deletion of the words “that is foreseeably relevant to” after
the words “exchanging information™ in Article 1{1) of DAC. The EDPS also notes that the
reference to foreseeable relevance is kept in recitals 63-65 and Article 18 and 50 of DACand
added to Article 17 of the Proposal, on exchange of information on request.

11. The EDPS considers that the criterion of ‘foreseeable relevance’, as overarching
interpretative rule for the implementation of administrative cooperation, contributes to
ensuring that the exchange of personal data remains connected to a genuine tax-
administration purpose and limited to what is necessary and proportionate. Therefore, the
EDPS recommends retaining the criterion of foreseeable relevance in Article 1(1) of the
Proposal.

4, Tax residence

12, The DAC framework, and specifically Article 3, does not establish a Union-wide definition
of tax residence, which can create divergences in how Member States exchange tax
information. One should avoid situations where tax data is sent based solely on factual
indicators, such as the address of the taxpayer, without applying the legal rules governing
Lax residence. Otherwise, personal data is likely to be shared with Member States that have
no tax interest in receiving it, leading to unnecessary exchange of information. Conversely,
personal data could be withheld from Member States that should legally be regarded as the
taxpayer's Member State of residence,

13. The DAC has traditionally relied on competent tax authorities to correctly identify the
receiving Member State, based on information collected directly by tax authorities or
received by tax authorities from ather entities, Where another Member State’s competent
authority has previcusly made a determination concerning the taxpayer's tax residence,
that determination should also be taken into account as a relevant element when
determining the Member State(s) to which the information should be exchanged. This
would help promaote legal certainty and avoid inconsistent exchange outcomes resulting
from assessments based solely on factual indicators, thereby supporling a consistent
implementation of the DAC.

14. The EDPS recommends that the Proposal introduce clarifications to ensure that the
recaiving Member State iz identified on the hasis of a legal assessment applying the relevant

" OO 20260)308 final, pp. 5 amd ¥
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criteria for the determination of tax residence, in accordance with Urnion law and applicable
international agreements.

5. Legal professional privilege

15. The EDPS notes that the Proposal amends provisions of DAC concerning legal professional
privilege to take account of the case-law of the Court of Justice of the European Union
{"CIEL'Y, In particular, in Orde van Viaamse Balies and Others”, the CJEU held that the
protection afforded by Article 7 of the Charter to communications between lawyers and
their clients covers both the content of legal advice and the existence of the lawyer-client
relationship and, consequently, precludes an obligation cn a lawyer exempted from
reporting on grounds of legal professional privilege to notify another imtermediary who is
not his or her client of their reporting obligations. The CJEU subsequently clarified, in
Belgian Association of Tax Lawyers and Others™, that this specific protection only applies to
persohs pursuing Lheir professional aclivities under one of the professional Litles referred
ta in Article 1{2)(a) of Directive 98/5/ECY.

16. The Proposal adds in Article 8(4), first sentence, after “intermediaries” the wording “wihich
are lawyers and other professional that are legally authorized to ensure legal representafion”
as specifications of entities entitled to the right to a waiver from filing information on a
reportable cross-border arrangement. The Proposal alse adds - in the second sentence of
Article 8(d) - “on the basis of them pursuing their professional activities under one of the
professional Hitles referred to in Article 1(2), point {a) of Directive %8/5/EC"

17. The Proposal also adds a new sentence — as third sentence of Article 8(4) — specifying that
cach Member State must lake the necessary measures Lo require other intermediaries

1 COM2026) 508 final, p. 11; recital 26; Artscle 8{4) of the Proposal

" CJEL), Judgment of B December 2022, vede van Vinamse Balies aod Others, T-694°20, FUSC:02E%63 paragraphs 27 and 25-30;
Paragraph 29 in partscular states: "The chligation kid down by Adicle Habl5) of amended Directive 2010716 for a kawyer-
intermediary whene be or she iz, on account of the legal prafessional privilege by which he ar she is bourd by national law, exsempl
{ram the reporting ohligation laid down in Article Bals(1] be notily withoot delay other intermediaries whoare nol hisar ber clents
af their reporting obligations dndes Article BaldB) of thal divective, necessarily entails the corsequence that those othes
imermediaries become aware of the identily of the notilying lawyper-intermediary, of his or her assessment thal the arrangement
al msie s reportabie and af bis or ber hoving been conswlied in conmection with the arangement . while paragraph 30 specifies
alwo slates that “In those ciroumstances and inso faras Lhose olher intermediaies do not necessanily bave knowledge of the identily
af the Lawyer-imtermediary and of bis or her kaving been corsulted on the reportabie cross -border arrangement, the shligation ta
nolify, labd dowr i Article Sabis)of amen ded Divective 200 116, entalls an interference with e righl W respect for communicalsons
betwepen lawyers and thelr clients. graranteed in Artile 7 of the Charter "

T CIEL, Judgment of 29 July M24, Balplan Association of Tax Lawpers and (s, C-62328 ELAC-I026630, paragrapls 113120
Farapraph 118 states that “In the light of those corsideratsoms, and of the umgue position which they accond te the pafession of
lawe e within society and for the purposes of the proper sdimdmstration of justice, it muet be hedd that the solution thus adapted
i the jisdgmiet of B Decembier 2022 Orde van Viaamse Balies and Othess o8 47200 LG0T 0670 a5 regards lawyers can oxbind
anly b persong pirsiling thest professional g tvities urder one of thie professional titles refermed o m Artice 10200a) of Directive
SR

I Derective %85 EC of the European Pardiament and of the Cowndll of 16 Febraary 1998 to facilitate practice of the profgssion of
Ly o a permanend hasis i a Membier State ather fhan that in sehich the qualification was abtaned, O L 77, 1432199, pp 35
43
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which are legally authorised to ensure legal representation, but do not pursue their
professional activities under one of the professional titles referred to in Article T(2), poirt {a),
af Directive 38/5/EC, to notify, without delay, any other intermediary or_ if there is no such
intermediary, the relevant taxpayer of their reporting obligations under paragraph .

. The EDFS understands that the proposed amendments, which aim at codifying the case-

law of the CJEU by exempting lawyers and other professionals falling under Article 1(2),
point {a) of Directive 98/5/EC from the obligation to file information in breach of their kegal
privilege or to notify other intermedianies who are not their clients, while maintaining the
abligation to inform the taxpayver of their reporting obligations,

6. Feedback on information exchanged

19,

20.

21.

2.

23,

The EDPS welcomes the proposed strengthening of the feedback mechanism in Article 28,
to be provided by the competent tax aythority “af leasi” once a year and “with the fechnical
support of the Commission as provided for in Article 43 and 447,

Feedback from receiving competent authorities is an important tool to improve data
quality, as well as relevant and effective use of information exchanged under DAC, allowing
tax administrations participating in the information exchange to identify information that
is incorrect, duplicated, not matchable or not relevant.

The EDPS recormmends specifying in a recital of the Proposal that feedback should cover
both systemic issues and, where appropriate, individual cases, including cases where
information received could not be matched with a taxpayer, does not concern a resident
taxpayer of the receiving Member State, is duplicated, or otherwise appears not to be
necessary for the purposes of DAC.

The EDPS further recommends that the Proposal specify the follow-up actions to be taken
based on feedback received. Where a competent authority receives substantiated feedback
indicating that information concerning a particular taxpayer is inaccurate, duplicated or
not relevant, this authority should take appropriate steps to verify the information, correct
it, or prevent repeated exchange of inaccurate or non-relevant information, The EDPS
recommends adding to Article 28 of the Proposal an obligation requiring tax authorities to
communicate to the tax authority of another Member 5State such inaccuracies or
duplication, as well as the actions taken as follow up to the feedback received.

The EDPS notes that the Commission is empowered under Article 43 and 44 to adopt
implementing acts Lo establish, respectively, standard forms and linguistic arrangements
for the automatic exchange of information, and practical arrangements for communication
of information (also covering the communication of feedback). The EDPS recalls that,
pursuant to Article 42{1) EUDPR, the Commission is required to consult the EDPS on these
implementing acts.
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7. TIN verification tool

24,

5.

26,

27

28,

29,

The EDPS notes that Article 36(1), as amended by the Proposal, introduces the Taxpayer
Identification Mumber (TIN) verification tool, which would not be limited to verifying the
syntactical correctness of a TIN but would be capable of verifying the validity of the TIN
and its correspondence to the taxpayer™.

The EDPS welcomes the objective of improving data quality and reducing mismatches ar
non-matches by tax authorities pursued by the TIN verification tool

Article 36{2) of the Proposal specifies that confirmation of the validity of the TIN “may be
requested only for the purposes of validation of the correctness of data”. The EDPS alsa
welcomes this safeguard.

The EDPS also notes that, as specified in Article 36{1), second sentence, the technical
parameters of the tool would be set out by the Commission in implementing acts, The EDPS
expects to be consulted on these implementing acts pursuant to Articie 42(1) EUDPR. As
regards the design of the TIM verification tool, the EDPS highlights that data protection by
design and by default® should be a guiding principle and that data minimisation should be
ensured both regarding the information submitled in a query and the information returned
by the TIN verification tool. The EDPS expects these aspects to be addressed in the
farthcoming implementing acts,

Article 36{3) of the Proposal provides that a reduced set of identification data {only the
name and the verified TIN of the taxpayer concerned) may be transmitled by a reporting
entity to the tax authority where the confirmation of the validity of the TIN is obtained by
means of the TIN verification tool; or the taxpayer was identified through one of the
through a government verification service or equivalent EL services or the EUID attributed
in accordance with Directive 2017/1132. The EDPS welcomes this provision which
implements the data minimization principle.

The EDPS understands that the justification for the reduced set of identification data to be
transmitted to the tax authority by the reporting entity is that, where the TIN has been
reliably verified. the tax authority would not need Lo carry oul additional matching for the
purpose of identifying the taxpayer®. In this regard, the EDPS recommends clarifying that
the second derogation provided for in Article 36(3Wb) requires hoth the reliable
identification of the taxpayer using the government verification services, equivalent EU
services, or the EUID, and the verification that the TIM reported corresponds to that same
taxpayer™,

T Gate COMIZD2ENR0R flnal, . 12 “Aieke 36 of s |54'1||'u'|5.¢l| Mhlsnged & mewd toal to e developed by the Cammission thal waieli
allonw for o digatal and asterated vesification af the corectress of TIN The took will confirm whathar a meported TIN cormes ponds
to bhe reparted taspayes an the: kasis of the identifying informaticn prosided or indscate that sa mateh could be established.”

1 Artache 25 GDPR

M artecke 36130, pasint (ad, of the Proposal

™ See recital 94 of the Propasal

™ This can be done esther in Recital 95 or in the enacting terms of the Proposal.

10
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8. Access by tax authorities to registers and procedures
established and information to be held under AML
legislation

.

1.

32

33

35.

The EDPS notes that the Proposal introduces a new Article 38, providing for access by tax
authorities for administrative cooperation purposes toe the interconnected central
beneficial ownership register; the bank account registers; information on real-estate
property, referred to, respectively, under Article 10, 16(1) and 18 of Directive (ELI) 2024/1 640,
as well as to mechamisms, procedures, documents and information referred to in Chapter
I {customer due diligence) and Article 77 (record retention) of Regulation (EU) 202416247,

Article 38(1) provides tax authorities with immediate and direct access free of charge to
information allowing the timely identification of beneficial owners of legal entities and of
legal arrangements via interconnected central beneficial ownership registers referred to in
Article 10 of Directive (EL) 2024/1 640,

Article 38(2) provides tax authorities with the power to access and search, directly and
immediately, bank account information available through the bank account registers
referred to in Article 1601} of Directive (EU) 2024/1640,

Article 38(3) provides for immediate and direct access free of charge to real-estate
information via the Single Access Point (SAP) to be established in each Member State under
Directive (EUY 2024/1640.

. Article 384} provides for immediate and direct access to information referred to in Chapter

Ml {customer due diligence) and Article 77 {record retention) of Regulation (EL) 2024/1624,

The EDPS notes that the access modalities, the scope of the information to be accessed,
and a number of technical safeguards are specified by Directive (EU) 2024/ 640 with regard
to procedures for access to such registers for AMLU/CFT purposes. In particular, Directive
{EU) 2024/1640 establishes the interconnected central beneficial ownership registers, as well
as the obligation for Member States to establish the Single Access Foint (SAP) for real-
estate information, laying down provisions on data fields, interconnection, accuracy,
authentication and technical specifications,

- With regard to the possibilities to access information, including personal data, provided

under Article 3801120 and (3) of the Proposal, as well as to access provided under Article
38(4), the EDPS notes that the Proposal does mot lay down the specific tax-related purposes
for which the information obtained may be used, or the conditions under which tax
authorities should exercise access to these registers. The EDPS therefore recommends that
the Proposal should explicitly specify for which DAC obligations or forms of administrative

I Regulation (EL) 202471624 of the Eurapean Parkament and af the Council of 35 May 2024 an the preventian of the use ol the
financlal system For the PUpHIEES af moaey laundering or termadst financing (Text with EEA relevance), (F [, 2247524, 1962024,
ELE ftty ot curopa oy el g T34 TaT o)
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cooperation under DAC (including if automated, upon request, spontaneaus) such access
is allowed; what type of personal data would be needed aceording to the specific purpose
of the administrative cooperation; and lay down rules governing access to these registers™,

37. With regard to access by tax authoritics to the mechanisms, procedures, documents and
information referred to in Chapter [l {customer due diligence) and Article 77 (record
retention) of Regulation (EU) 2024/1624, the EDPS considers that such access — provided
under Article 3B(4) of the Proposal as “immediate and direct and in a digital formal™ -
should also be better specified in the Propozal, making reference to the specific tax-related
purposes and the conditions under which tax authorities may have such access, in line with
set oul above in this Section™,

9. Access to national registers and databases on pension
payments

38, Article 39 of the Proposal provides that Member States must ensure that tax authorities

have direct and expeditious access to the information necessary for the relevant purposes

which is held in existing national registers and databases concerning payments of pensions,
in accordance with the conditions laid down by national law ™.

L

Unfike Article 38 of the Proposal, this access right is not merely an integration into the DAC
of access to the registers and procedures established under anti-money laundering
legislation. |t creates an EU -law obligation to give tax authorities access to national
pension-payment registers and databases held by other public authorities,

40, The EDPS acknowledges that timely access to pension-payment information may be
necessary 1o ensure Lhe effective automatic exchange of pension-income information under
the Directive. Pensions are a category of income for which Member States must
communicate information by automatic exchange, and the relevant data may be held by
public authorities other than tax authorities, particularly in Member States where the
payment or administration of pensions is not organised through the tax administration.

41. However, the EDPS recommends ¢larifying that “direct and expeditious access” should not
be understood as unrestricted or general access to pension databases. Where direct access
is provided, it should be limited to secure, query-hased access by authorised officials for a

" These miles could ndude: designation of the s horsed dsens, mbe-hosed access on g mewd <todonoe basis. lopping of queries,
prohditsan of bulk ostesctsn of data from the tegistirs, rebeition limits fist infarmation copied frodm registers inido fax autlnrty
syatems, whether access is ntended omly for case by case voriflcations of high risk cases, ¥ pocess 15 intended for verifications of
the applicatson of BAC by Financlal InsHbstians, and if s, for which cases.

™ Muhatis onafea s hamtg m_g,x'd to the males o access to databases e.g on bulk extraction, logs, efc,, since this provision concerns
arcwss (o Infarmatenn rather than toe datahases,

® The obgcte set ot i eecital 58 sets out the ehjectise of Armicks 38 as orsuring that informatian held &t aational level by
admanistrative authoritees in a Member State, and needed for tax pusposes in another Member State, 15 available to be exchanged

12

www.parlament.gv.at



44

43,

specific purpase under the Directive, dependent on granting access by the pension
authority in each case, and subject Lo access controls, logging, audil and supervision,

The EDPS further recormmends specifying in Article 39 of the Proposal the calegories of
personal data that may be accessed when accessing national registers and databases on
pension  payments. Access should be fimited to: data strictly necessary for the
administrative cooperation exchange on tax matters (e.g., access should not concern non-
Lax-relevant information, such as medical data, disability assessments, social-assistance
records, or family circumstances); verification and follow-up of pension-income information
under DAC, such as the identity of the pension recipient, the paying authority, the amount
and period of the pension payment and other tax-relevant information strictly required for
the purposes of the DAC.

Moreover, the EDPS considers that the reference to “conditions laid down by national law”™,
in Article 39 of the Proposal, should be better specified. Since Article 39 of the Proposal
would create an EU-law obligation to provide access to personal data, the EDPS considers
that the Directive should itself lay down minimum safeguards to operationalise the
principles of purpose limitation, data minimisation, and data protection by design,
including restrictions to authorized wsers, logging that requires specification of the
purposes of the access, and relention limils for dala accessed by the Lax administration,

10. Use of information for statistical purposes

dd.

45,

Article 30(1) of the Proposal allows the use of information communicated between Member
States pursuant to the Directive for the assessment, administration and enforcement of the
national law of Member States concerning the taxes referred Lo in Article 2, as well as VAT,
other indirect taxes, customs duties and anti-money laundering and countering the
financing of terrorism. It also allows use for ather taxes and duties covered by Directive
2000/ 24/EV, compulsory social security contributions, certain judicial and administrative
proceedings, and, as newly proposed. statistical purposes, namely, to allow a regular
evaluation by the Commission of the effectiveness of administrative cooperation under the
DAaC!,

Under the GDPR and the EUDPR, further processing of personal data for statistical
purposes is not considered to be incompatible with the orginal processing purposes,
provided the conditions in Article 89(1) of the GDPR and Article 13 of the EUDPR are
satistied. In particular, these provisions stipulate that when personal data are {further)
processed for stalistical purposes, those dala shall in principle be rendered anonymous (or

" Article 30(1), last sentence; recital 107 of the Proposal.
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&

alternatively pseudonymous), provided that the statistical purpose is fulfillad in this
anmer s

Against this background, the EDPS recommends specifying in recital 107 of the Proposal”
that the data provided under Article 30 of the Proposal should be aggregated to such a
degree that individuals cannot be identified. For the sake of legal certainty, the EDPS
recommends making specific reference to compliance with the safeguards relating to
processing of personal dala for statistical purposes under Article BY of the GDPR and Article
13 af the ELUDPR, in particular that the data should in principle be rendered anonymaous.

11. Restriction of data subjects’ rights

47

49,

50.

Substantially unaltered by the Froposal, Article 40{1) and (2} require Member States to
restrict data subjects’ rights pursuant Lo Article 23(1He) GDPR and Article 25{1)(c) and {g)
EUDPR, withoyt defining the extent to which sych restrictions are necessary to safeguard
the interests pursued.

. The EDPS considers that Article 40(1} and (2) should not provide for a blanket rule requiring

Member States and the Commission to restrict data subjects’ rights. Any restriction of the
rights provided for in Articles 13, 1401) and 15 GDPR or in Article 15, 16(1) and 17-21 EUDPR
should remain exceptional, be provided for by law, respect the essence of the rights
concerned and be necessary and proportionate in a specific case or in clearly defined
categories of cases, and lifted when the reasons justifying such restriction no longer apply .,

Moreover, the EDPS does not see a reason why the derogation to Article 14 GDPR and 16
EUDPR would be limited to their first paragraph, while such limitation would apply to the
entire Articles 13 GDPR and 13 EUDPR. Therefore, the EDPS recommends replacing the
reference to Article 1401) GDPR with Article 14 GDPR and the reference to Arlicle 16(1)
EUVDPR with Article 16 EUDPR.

Furthermore, the EDPS recalls that according to Article 23 GDPR and 25 ELUDPR, any legal
act or internal rule referred to in paragraph 1 of these provisions must contain specific
provisions, where relevant, as to: the purposes of the processing or calegories of processing,
the categories of personal data; the scope of the restrictions introduced; the safeguards to
prevent abuse or unlawful access or transfer; the specification af the controller or categories

2 5 Article BO{NGOPR and Article 13 EUDER, which state that: “Frocessing for archiving purposes o the publec intere. sommific
ar historical research purposes or statistical purpases, shall be subject 1o appropriate safeguards, inaccordance with this Regulation
for thie rights and Tressdomis of the data subject, Those safeguands shall ensure that fechnical and organdsational measures aoem
placet in particislar bn osdar to ensare respect for the principli of dats maimisation Those measunes may include peoadomymisatiog

il ded

thiat those purposes can be fulfilled in that manner, Where those pamposes can b fulfilled by further processing which

does not permid ar ne Bnger peeenits the identification of data subjects, Thase purpases shall ke fialfilled in Ehas manner,”
9 Referring ameng athors to compliance with E{-gulal:qu (EC) Ne 223 mis, and in Parrlrulal ta the |_|rI|'u'|||Ir of stathgical

canfidentiality prosided by Artiche 2015 pedivt () of Regulation (EC) N 2232000

Y See for further gulcl.anre FORPR Cindelines 1002020 an restrictians under Article 23 GDPR Yersion 21 Adapted on 13 Octaber

2031
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of controllers; the storage periods and the applicable safeguards taking into account the
nalure, scope and purposes of the processing or categories of processing: and the risks Lo
the rights and freedoms of data subjects.

51. In the same vein, the lack of a commaon provision in the Proposal restricting data subjects’
rights could lead to divergent restrictions across the various Member States and result in
inconsistencies within the Union regarding the restriction of data subjects’ rights,
depending on the Member State in which they are subject to tax obligations. Such divergent
national approaches weaken the argument that broad restrictions are necessary in all cases.
The EDPS therefore recommends specifying the derogation to the rights mentioned in
Article 40 directly in the Proposal itself. Alternatively. the EDPS recommends deleting the
obligation for Member States to introduce restrictions to data subject rights (as the
possibility of introducing such restrictions in any event exists under the GDFPR),

52, Additionally, the EDPS notes that the Proposal introduces a new recital™, specifying that
“[..] while the effectiveness of administralive coaperation reguires that cerfain investigative
steps may, where justified, be faken without prior nobification fo the taxpayer concermed,
Member States should ensure, in gccordance with their obligations, inter alia, under the
European Convention on Human Rights, that persons whose rights are affected by investigaiive
or diselosure measures connected with the implementation of this Directive have access, under
national law, to effective review by a court or fy an independent and impartial body competent
to examine, within a reasonable fime, the legality of the measure, including compliarce with
the applicable conditions relating to ity justification, scope and any relevant privileges or
protections™™.

33. However, the EDPS considers that, where fulfilment of the obligation and rights provided
for in Articles 13, 14(1) and 15 GOPR would not prejudice tax investigations or enforcement
actions by tax authorities in the meaning of Article 23(1)(e) GDPR and Article 25{1)(c) and{g)
EUVDPR, data subjects should abtain information mentioned in Articles 13 and 14 GDPR
and Artigles 15 and 16 EUDPR, for instance about the categories of data exchanged. the
Member States involved, the tax period concerned, the legal basis for the exchange of their
personal data, access to their personal data and request correction or deletion, in
accordance with the refevant provisions of the GDPR. The EDPS recommends amending
recital 113 accordingly.

" Blecital 113,

i whis vegard, see Judgment of the Evoopesn Courl of human Beghts, Fervird amd Borasiise v aly, B Jaswary 2026, “105. The
Conert concludes that wven if there coubd be said 1o be o general begal bosis Tor Che mpo gned measures in Ialian low, that law does
nol meet the quality requerements iemposed wnder the Convention. In particular, even taking into account the Contracting States’
brousd margin of appreciation in meapect of bank data, (hal is te say purely linamcisl infoomalion (see paragraph 58 above), and the
impartanee of th abim of similar measires o the field of texation {see paragraph 73 abowe), the Court considors that the domestic
legal framework afforded the domestic authosities unfettered discretion witl rogand to both the conditions in which the contested
nieasaires coubd b wmplemmented and the scope af those measires, AL thie sams e, that framesark did nat peavide suffeosent
procedurnl safopuarde, s the conmtestod measiunes wene ot subjocted b g fudicia o independat review, Thesefore, the domestic
lggql. Tramwwork did ot prosdde The appllranl: sty Phe e simiuem dfgﬁf- af pealecton to which they were entitled undes the
Camventsan, The Cour finds that in thess arcumstances, 1T cannct be said that the interferences n question were “in accordance
with the law” & requared by Article & § 2 of the Camventson, 106, There has accoedingly been o wiolation of Article 3 af the
Camventean,” [emphass added]
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12. Retention of automatically exchanged information

54,

a5,

Article 405} provides that information processed in accordance with the Directive must be
retained for no lenger than is necessary to achieve the purposes of the Directive, and in any
case in accordance with each Jata cantroller’s domestic rules on statutes of limitation, The
EDPS welcames this clarification of the maximum retention period, This provision reflects
Lhe slorage limilation principle sel oul in Article 5(1)e) GDPR, accarding Lo which personal
data myst be kept in a form permitting identification of data subjects for no longer than is
necessary for the purposes for which they are processed,

However, Article 40(6) provides that Member States shall retain records of information
received through automatic exchange pursuant to Articles 4 to 9, 12, 15 and 16 “for no
longer than necessary but in any event not less than five years from its date of receipt” to
achieve the purposes of the Directive.

. The EDPS understands that tax authorities may require sufficient time to assess the

relevance of information received through automatic exchange and to take appropriate
action within applicable mitation periods. However, the wording of Article 40(6) does nat
clearly ensure that personal data will be deleted where retention is no longer necessary in
a specific case, Article 40{a) seems therefore to derogate to Article 4005) by introducing a
mandatory minimum retention period of five years. A mandatory minimum retention
period should not operate as an obligation to retain personal data where such retention
would no longer he necessary and proportionate under the GDPR,

57, The EDPS therefore recommends clarifying that the five-year period applies only insofar as

continued retention remains necessary and proportionate for the purposes of the Directive
and compatible with applicable data protection law. The EDPS also recommends that the
Froposal specifies that periodic review of the continued necessity of data retention and the
erasure or anonymisation of personal data where retention is no longer necessary must be
ensured.

13. Conclusions

16

58.

Im light of the above, the EDPS makes the following recommendations:

{1) o retain the criterion of foreseeable relevance in Article 110

{2) to ensure, in the enacting terms or in a recital, that the recefving Member State is identified in

accordance with the relevant applicable criteria for the determination of the tax residence, in
accardance with Union law and applicable international agreements;

{3) 1o specify in a recital that feedback under Article 28 should cover both systemic issues amd,

where appropriale, individual cases, including cases where informalion received could nol be
matched with a taxpayer, does not concern a resident faxpayer of the receiving Member Stafe,
is duplicated or otherwise appears not to be necessary for the purposes of the Directive; and fo
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add to Article 28 of the Propasal an obligation requiring fax authorities to communicate fo the
Lax awthority of another Member State such inaccuracies or duplication, as well as the actions
taken as folfow wp to the feedback received:

{4) to ensure that the reported Tax identificalfon Numbers reported corresponds lo that of the
taxpayer in case where the taxpayer was identified through government verification services of
Mermber States or equivalent EL servives or the EUTD attributed in accordance with Directive
20071132

{3) mor ensure that access fo registers and information provided woder EU AML legislation ender
Article 38 of the Proposal is accompamied - in the enacting terms of the Proposal - by
specifications on purpese limitation, and conditions under which tax authorities showld
exercise gecess to these registers and information;

{6l to clarify that “direct and expeditious access” under Article 39 should nol be understood as
unrestricted or gereral access to pension databases and, where direct access is provided, to limit
it to secure, query-based access by authorised officials for a specific purpase under the
Directive, dependent on granfing access by the pension authority in each case, and subject to
access controls, logging, audil and supervision;

{7} le specify in Article 3% the categories of pension-payment data that may be accessed under
Article 39 and to limit aceess to data strictly necessary for the exchange, verification and fallow-
up of pension-income information under the Directive; as well as to clarify the reference fo
“conditions laid down by mational law” in Article 39 of the Proposal;

{8

—

having regard to data Lo be wsed for slatistical purposes under Arlicle 30 of the Proposal, o
specify in recitel 107 of the Proposal that data should be ageregated to such a degree that
individuals cannot be identified:

{9 to further specify the restrictions to data subject’s rights in Article 40 af the Proposal;

{10) ta recall in recital 113 that, where fuifilmant of the obligation and rights provided for in Articles
13, 14(1) and 15 GOPR would not prejudice fax investigations or enforcement actions by tax
authorities, dala subjects showld obtain informalion mentioned in Arlicles 13 and 14 GODPR and
Articles 15 gnd 16 EUDPR;

{11} to specify that the five-year retention period in Article 40{6) appiies only insafar as continged
refention remains necessary and proportionate for the purposes of the Directive, and to require
periodic review of the continued pecessity of data retention ard the erasure or anonymisation
af personal data where retention is no longer necessary.

Brussels, 17 August 2026

fe-signed)

Waojciech Rafal WIEWIOROWSKI
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