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SLIPERY SO COMMITTIELR

(LA
BACKGROUND

L. Article 19%1) of Regubdon (EU, Buratom) No883/2003 (the OLAF Regulation)'
stpulates that, no later than 1 June 2026, the Buropean Commission shall submit ro the
European Parhament and to the Councl an evaluation report on the “ayivaior s spact”
of the OLAF Repularion, Y particdar o regarde te afectivenens aimd sfficianey of the aoaperation
dwtween #he Chifice and the EPPOL Amicle 19(1) also requires the report 1o be sccompanied
by an apinion of the Supervisory Commitee (the Comminee),

2 On 4 Apnl 2024, OLAF informed the Commirtee that it had launched the evaluanon of
the QOLAF Regulation in its capacity as the Commission service responsible for the
development of ant-frawd policy,

3. The Comminee notes that this evaluavon rakes place a2 parncularly opporune moment,
hecause the protection of the Fumopean Union’s finaneial intesesrs has regained
motmentem and features prominently on the EUs palitical agenda.

o This momenmnien huilds on .:it_-'l.rtlupmmr; rhar have been achieved, moat recently during
the negomations of the kwest muoloannual financial framework (MFF) in 2020, Those
negotanons were conducred amid the ceonomic downum caused by the COVIDA
pandemic and resalted in the adoption of a key legislative instrument for the protection
of the EU's budget. The Rule of Law Conditionality Regulaton” was designed to protece
the ELPs financial intereses and ensure the sound fnancal management of the budger in
siuations where breaches of the principles of the rule of law jeopardise ELT funding. The
Repulanon links respect for the rule of lw fone of the fundamental values enshoned in
Aericle 2 of the Treeaty on l*',ufrq-_man Union) oo access o B funding and has therehy
provided the BL with a powerful wol for safeguanding its budget in sinatons where
existng instuments prove insufficient.

Building on this foundation, the currene insteutional context marks o new phase in the
ELs effores to sirengthen the protection of its financial interesis. The peed 1w reinforee
the BELs anb-fraud Framewaork has become increasingly apparent as negetations for the
next MEF have advanced, The Commuission has therefore set two parallel objectves: (1) to
ensure an oprimal and coherent use of resources within the anti-fraud architecture (AFA);
and {i1) 1o safeguard the upcoming METF agamst fraud, corruption and misuse of funds wo
the greatest extent possible, In line wath these objecoves the ongoing comprehensive
revicw of the AFA has been included as a prioery of the correne Von der Leyen

n

! Repubaen (EVT, Euracom) Mo B33/ 301 3 0f the Bupopean Padiamens #md of the Couneil of 11 Seprember 2013
comngerning investigations conduced by the Eumopean Anti-Fraod Office (OLAF) and repealing Begalation (FC)
o W07 TH90 of the European Parliament and of the Council and Council Regalaton (Fuasamm) Mo 107471959,
Of L2240, TRO.2HI, pe 1. Tt has been amendad by Regulation G BN, O LATT, ZEL.2006, pp. 1-3;and by
Regulaton 000,/2023, ] L 423, 35122020, pp.49-73. The consolilasa] version of the Regulabon is available
here: RLUR-Lex — Q2 IROES2-UE LT — PR ELUR-Lex.

FRegulatson (EL, Eutatom) 20200 2002 of the Ewopein Pashament and of the Counel of 16 December 2020 0n
 weneral regame of condidomaling for the proteetion of the Union bodget, O L4351 201222000, pp. 1-10, avadable
at Re i1 - AR - PN - BUR-Lé
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Commission’, underseoring the renewed political commitment to enhance the ELUs
capacity to protect its budget,

6, Inoa recently published white paper on the review of the AFA, the Commission calls for
greater elarity, enhaneed cooperation and @ more effective enforeement framework for
anti-fraud actors®, In this context and alongside the amended OLAF Regulation, other
legislative instruments conceming the Buropean Public Prosecutor’s Office (EPPOYY,
Puropal®, Eurojust” and the Protection of Financial Interests (PIF) Dircctive” are also
being evaluared as pant of 2 comprehensive efforr 1o ensure thar the EL s ATA and refared
legal instruments are fully aligned wich the objectves of the next MFF, Taken topether,
these mitatives demonserare o siraregic and coordinated approach by the EU to enhance
the integrity, effectivencss and resilicnce of its financial management and an-fraud
framewnrk, thereby reinforeing the protection of ELT mxpayers” resourees and the ELs
broader political and financial objectives,

T lvis worth recalling thar the need for % wwe frmaching progesr i ssderuise the framenok of
CH_AF iwevstigaions” as well as wo address Yo it mdading o the averalf cofervaer of the 17
anti-frand fegal frameesork beyond Bogrdation 883/ 2003 was already identfied when the OLAF
Regularion was kst evaluaed”,

A Apainst this background, the AFAs inereasing complesity and fragmentaton in recent
vears has made the need for such a comprehensive modernisation ever more pressing and
widely perceived". The current evaluaion and review process can thus be seen as a dmely

"Misshon Lemer w Piorr Seeafin, Commissioner-designan: for Bl.-dp;ct Anui-fravd and Public Adminisrazion,

Brusseds, 17 Sl.prrmi:n:f 224, wvaibible an dbiecan- 1 9eT-4 560 Mell-37 5500670 i
M ommssion Communscaison, '\'l.’hl‘rc Paper for the Aot Fruud JILz'l:l1|11m:r:1.|.'f Review, LU"Ll'EJ.E:h_IJ‘iv.‘l Im:ll af
1 July 2025, avallable a ! - ; 2

Council Reguliiesn (EUY 2007/1%3% of 12 Owiober 2007 implemering :nharm:d CompreTalien On lh:

eatablislment oof the Evtopean Public Prosaoueor’s Offee Prle EFPOS, OF 1285, 3002007, po 1 available ax
Reyuiluten - 2017,/1939 - EN - EPPCY - EUR-Tex,
P Regulanon (EL) 2006/794 of the European Parhamens and of the Council of 11 May 2006 on the Esropean
Union Agency  for Law  lntorcement  Cooperatson ([Lw and ng and repealing  Councl
Drecisions 20080 /371 | HA, 209034 HA, 2008 935, [HA, "-IHJ'*.-'UJ-.‘..-'IJJ A and 2004 el HA, O 135,
24.5, 200, p, 53, avadlable at Begubanen - 2006./704 - Eby - EUR-Lex

TRegulanen (ELT 2008/1727 of the European Patliamsent aned of the Councl of 14 Novernbers 2008 on e
Eupoipsean l.m-'-n Agency fod Crimanal |ustice Cooperation [Furojast), and rr:rb.clr'qr -ams} rq!-m]lnb Crnenecil
Dhecision 202/ 187/ JHA, 0] L 295, 21112018, p 138, avaglable ar Re 797 . BN~ BLR-
ElMrectve (EL) X7/ 13T of the l-urr:pn.n Padiament and of the Coungl of fl |1zl !J]'." nn the L'Ig]n' JH;uln.-d
fraud 1o the Uneon's financial mieresis |:|5 means of cominal ks, ) L19E, 28 72017, [ 29, avatlable at: Dipectve

HILTAETL - EN - EUR-

" Report from the Commisssen o the Eumpean Padiament and the Coancil, Evaloation of the spplication of
Fegulumon (ELT, EURATOM) Mo B33/ 2003 of the Buropean Pacliamse nr and of rhe Council of 11 Seprember 2003
comcerning investigations conduaed by the BEuropean Anei-Fraoud Office {OLAF] and repealing Regatarion (EC)
N 1073/ 1995 of the European Parliament and of the Council and Counal Regulaton (Busarom) Mo 1074/ 1950,
COMITTIRE9 final o 2 Oicrober 20017, hitrpess feur-lex guropa gulepal-
eonbent BN TR T PRE fun = CELESSIN TS,
" See the study reguested by the European Padisment’s Committes on Bodgetary Conteol (CONT]), Bager, . et
|1L,|I L" M&MW .l'ﬂlr.rv.#q'] B -u':fml'lp.\'a'r‘-n tow fey rmprm.l'nm.n'.ﬂk dallenprs they fve, Aiggust 3024, available
] ; L See also Buropean Court of Audivore Beport

‘\ml..-"'ﬂlﬁ IF&rn'Jm:',ﬁva_,l‘.Frrrm’rs.r‘uaJlaHrat L_..ﬂ_,Lu.u:n.JL
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atal necessary pesponse to the challenges highliphted during the previous evaluation,
building on past lessons m strengthen the EL s anti-fraud capabilities.

9, These evaluation exercises and the review of the AFA are expected 10 eulminate in a
Commassion communication on the outeome of the AFA review that may be
avcompantd by legislatve proposals, The Commisaon’s 2026 work programme sets out
an ambdous omeline, antopating legslatve and non-legisladve imicatives on the revica

of the AFA in the fourth quarter of 2026",

CHAPTER 1: METHODOLOGY

1 As already mentoned, Amcle 19(1) of the OLAF Repuladon entruses the Commission
with the msk of camying oot a complete evaluaoon, based on ws insomtonal
responsibificy.  Arocle 191 also requires  the Committee w0 submic o separare,
independent epmion w be artached o the Commission’s evaluation sepor. Lo is therefore
the Committee's sk to provide an opmion based on its own unigie ¢x|'ncl‘:|t,‘:ﬂ|;¢":.

11. Under the QLAF Repulanon, the Commines's man role 15 o safegouand OLAF'S
i.I'I.u.1L‘FLnr.‘i|_I:\|1 lsw regularly monioring the |n11-_-|f_m|_nmljun of OLAFS investiganve
function'. In particular, the Commitiee i 1o ensure thae: {§) OFLAF S investiganons arc
free from undue esternal influence; and i) all relevant decisions of OLATs Director-
Greneral are tiken in comphance with the principles of legality and impartiality, and with
respect for procedural guarantees and fundamental rights. The Commirtee’s mandate
further empowers it o submit opinions and, where approprmare, recommendations o

OLAF's Director-General.

12, To carry oot its monitonng tasks, subpamgraph 6 of Article 15(1) provides thar the
Commirttee 15 b s fo af fhe fufarmetion and docwents 5§ sowsfdses neaessary’. In practice,
the workmg arrangements berween (ONLAF and the Commitres further detail: (1) the
connnuans flow of infomanon o the Commimes on OLAF's acoviny, and (i) the
Commirree's direct access 1o cerrain parts of OTAF's Case Management System (COM)

13, This direcr sccess m parts of OLAF'S OCM resules from the amendmenrts made by
Regulaton 2020/2025%, I enables the Commsrtice o base its monitoning on concrere
case files and thus ensures thar is oversight is evidence-based. This is partcularly relcvan

W COMQOZERTD fFial, I'nnum:ﬂtrm woth |=-rr=|.-.m|mtu: 2026, Ewragpes Jn'r.h’-‘renrl'me Magrnt, 21 Owtober 2025,
neailable o 2020 Col ]

E5ee Moie tm the Chair of the 'iuqx-rl.l.-mr. Cxwmmiiice by l'_.-emrrmsllln:r I'._Hrnnpn.r. 12 '|.|'|r||: T,
Ares[2017) 159467 196

" Aticle 15010 of the OLAF Begalation.

WiWorking Arsanpgements berween the Buropean Anri-frasd Office (OLAF) and the OLAF Superasor
Covmmimes, Cember 2021, Arnicle 12 (Thirecr access o CICK) 0 TRLAD vl provide the K0 aith dieas slaeomic
WETRET B Pk ar Cho N, .i-'.'ELwI' 0 Artiele 1§ af e Amanpewenty 7, pvailable s Inrenal puls - ::ipm'.':li{,q'
Commines ol OLAF - Luopean Lnion.

"5 Regzubation (EL, Euemeom) 202002223 of the Ewopenn Pacliument and of the Counal of 23 December 20240
.er.ruhm,_ R.I.Hllj.l‘llcl'rl. 1ELL |.'|.|ml:l.lr.|1'| Moo BRA/ 2003, a8 :q:prdscwpﬂ'lhlmuﬂh the E e Public Prosecutor’s
Offiee and the effectveness of the Buopean Anti-Fraud O0ifioc imecstiganons, 0 L 437, 20122020, pp. 49-T3,

avallable at Repibapon - M20/ 2325 - BN - FUR-Lés,
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for the Committee’s opinions and secommendations. Tt ultimaeely strengthens the
relevance, effectiveness and legitimacy of the Committes’s supervisory function,

By vireue of its mandate amd throogh its continuons monitoang, the Cominites has a
privileged viewpoint not only into OLAF investigative operations, but also on how the
core prowasions of the OLAF Regulation ane put mto pracice, 1 divect insyght allooes the
Committes o assess the impact of the Regulinon's key provisions, to evaluate whether
the objecoves set our in the Regulation are being mer and to reflect on their continued
relevance.

Accordingly, the Comminee aims, within the scope of its mandate, 1o assess the key
aspects of the giwbaavey and fepar of the OLAF Regulinon. The assessment will be
conducted wsing a structured, evidence-hased methodology. For the purpose of this

opinion, the Commines understands the selevant conceprs as follows,

Application refers to how the Regulanon s implemented and applied in pracoice, using
the following covema.

o Replofory maglionce = whether processes, procedures and decisions conform wo
the Regulaton, internal roles and the principles of legaling and propordonality and
procedural guarantees.

»  Cooperation sompiionce — whether the cooperation obligations esuablished by the
Regularion are fulfilled consistenely and effectively by OLAF, other ann-frawl
actors and Member States.

o Conasfery — whether the Regulanon 1= applied uniformly across sectors, cases,
insrruments of conperation and fdme.

#  Procealned effeciensy — whether the Regulation is applied in & manner that supports
amely investinion and  followeup, withowur duplicadons and  unnecessary
admimistranve burden.

The Begulaton formally nequimes an pssessment of ies application, but a proper eviluation
must also take into consideration the poine that certain issues may stem from the design
of the Regulation itself When 5hurt|:um.i:ngs or nconsistenoes are identified, the
Commirtee therefore examines whether they anse from the way in which the Regulation
is applied by the actors concerned or from strucrural shumnmlngs thar are inherent in
the Ilq:u]m:m {ep. lack of cedy and asbipein, fremad” and ectersa®™ coberence and
pepertionadity), This ensures that conclusions on application and impact are correctly
areributed gither o the behavious of actors oF o the design of the legl framework,

Impact refers o the Regulanon's observable effects in pricoce, including the extent 1o
which ies oljeetives are achieved and any broader consequence for the protection of the

1 The Regulation's provisiens ase formulated in a way thar is aederstandable, and sonrs can ressonably reach the
same interpremtion of the provision,

" The H.eg'u]qdnn's [rofisions 4Te consistent with each other,

" The Regalation is consistent with other relevane legialatve instrumenis and policy objectives,
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EL%s finaneial interests and the functioning of the ELUs AFAL The following critera o
assess the impact are used.

*  Fffetiveness — the extent o which the Regulanon enables the achievement of s
objecives (ndependent invesnganons, strengthened cooperanon and protecnon
of the L' financial intenesrs),

o Npifere ewprovesesds — conmbutions to better governance, preventon or
administrative pracoces,

o B aeddid radiie — whether the Regulagion enables results that Member States eould
ot achieve on their own,

Flicieny' s one of the key enreeia, bor the Comminee does not have the necessary
guantitative data reguired for a full assessment of intervention coses and therefore dows
nob systematically assess the Regulation on this basis.

18, For assessing the gfativenen and oficieny of cosperation berween OLAF and EPPO,
the Committee applies the standard effectiveness eritetion {i.e. the extent o which the
objective of their cooperadnn 5 achieved). That objective is w0 ensure cooedinared,
complementary: and non-duplicated action 0 protecung the ELYS financial intereses
through omely exchange of information, mutual support and the effective use of bath
administrative and criminal investgamve woals,

19, The Commictee focuses on effativresr rather than gfaewy because it does not have the
quantinive dara thar would allow it e assess the cosis of cooperanon. lis impact
assessment has rhe same focos tor the same reason.

E

As for the content of the Uhpinion, the present analysss draws on formal opinions and
recommendations previoushy fomulated by the Committee, which are now presenred in
the comrexe of a more comprehensive evaluanon exercise. In addison, the Commiree 1=
raking this opporiumty oo staee views and pooposals that have not ver been formally
presented and have only so far been expressed either in rechnical exchanges wirh OLAF
e inanternal disevsgions within the Committes,

21, The previcusly conducted monitoeng on which the Commimes bases it assessment
provides a rohust basis for o comprehensive and well-founded judgment. The Comminee
would nonetheless like o deaw apention to the following three consteainis on s
evaluation. Fird, the Commirtes’s assessment is limited by its mandare and does not cover
every aspect of the Regubition. Seowd, for all marters where assessment 15 not bazsed on
direet evidence, the Committee relies on seeondary information provided by OLAF,
Third, it 15 inherently difficult to isolate the Regulanon's impact on OLAFS performance
and on cthe effectivencss of the EUs AFA from other nflucncing factors
{ep. coaperanon modalives berween smkeholders, namonal follow-up and resource
conditions),

22 In line with inrernanonal evaluanon and oversight standards, the Commitee's assessment
will involve looking at the currenr formularion of the pelevant provisions as well as

" The extent wowlich the eoses ane proportional o e rcsules,
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suppresting (where improvements may be warmnted) ehanges that would ultimarely favour
the future application and impact of the OLAF Regulation. These observations do not
constitute recommendations, but they do constitute the Commintee's clear and informed
view of how the Regulanon tuncoons in pracrice, s correne impacr and the areas thar
may benefir from refinemen.

23, As for its structure, the Opimon s divided into tao main parts. Froe, it recalls and
contextualises the key amendments w Reguladon Mo 8832013 that were made in 2006
and 2020 (Chaprer 2). Seard, it idennfies wesknesses and shorcomings in the amended
OLAF Repulation (considering both the recentdly amended and the non-amended
provisions) and marches each with conerere suppesnons on how oo mprove the specific
provisions concerned (Chapier 3). Chapters 2 and 3 are followed by a seetion setling out
conelusions.

CHAPTER 2: THE LATEST EEY AMENDMENTS TO
REGULATION NO 883/2013

24 OLAF was established by Commission Decision 1999332 /EC of 28 Apeil 1999 It has
since operated within an evolvine legal framewaork thar reflecrs the EUS determimation
o safepuard irs financial interests amd strengihen the integreiny of it administmive system.
Its initial mandate was set out in that Commission Decision and in Regulation (EC)
Ne 1073,/1995%, 1t was later consoldated and moderised through Regulaton (EU,
Euratom) £83 /2013, which prowided a clearer and more coherent stamome basis for
OLAF's investigaive activiries,

25, This framework was further reinforced by (1) Regulation 2016/ 20307, which enhanced
the independence and functioning of the Supervisory Commiree by entmustdng s
segretariat b the Commission; and by (i) Regulation 2020/2223%, which aligned
OLAF's operations with  the EPPOVs and  introduced  important procedural and
aperational improvements.

6. This chapter will theretore focus on these o amendments in 2000 and 2020, which
marked a significant step m the evolution of OLAFs mandare,

T Copmmissson Decision 1999352/ BO, ECSC, Buatorn, of 28 Apail 1997 carablishing the European Ann-frad

Office (OLAF), O L 136, 31 51959 p, 2k This decision is aill in fosce and is available at Diocision - 1999/ 353 -
SN - BUR-Ley

A Reprubamon (ECY Mo W73 1999 0f the ru:-:l-pi:un Parhiament ard of the Councel of 25 hMay 1990 GI:-I'H:\rrI'IiI'IJ__'.

mvesngations conducted by the Furnpean AnbFraud Office (CLAL), O L 136, 315199, po L This regalaton

hag heen :repenlnd. It i available ot Regulapon 35100 . EN - FUR - Les

7 Ragrubation (EL, BEuratorm) Mo 83,2003 of the European Parliansent and of the Cowncdl of 11 Seprember 2003

comoerng investigations conducted by the Eumopean Ani-Fraud Office ([OLAF) and repealing Regolaion (EC)

oo IOT31990 of the Evropean Patliament and of te Couneil and Council Regualation oo Mo 107419549,

O L2248, 1852005, i 1, avadlable ac Reguation - BERJ005 - BN - EUR-Ley,

o Rq;uhﬁm (Bl Puramen) 20016/2030 af the i‘;umpu:-m Parlinment and of rthe Cowmncll of 206 Oopoher 20006

arnsending Repubatson (FLU, Buratom] Mo 883/ 303, as repmrds the secretariat of the Supervisory Commities of the
Iil.L'r\trF-m,n. Ana-Praud Offiee (1 'III_-";I:':;, avallable gt MWA_HM&&

8o foonote nir. 15,
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The Secretariatand the Supervisaty Committee

Regulation  2006/20500 made  the  firgt sipmficant  amendments 0 Regulation
Mo BE3 /2015, They concem the Secretariat of the Supervisory Committee of OLAF,

With a view 1o reinforcing the independent functioning of the Conminess Secretariat,
the amendments introduced 1 new requirernent thar the Secretariar should be provided
directly by the Commission and oo longer by OLAF {Article 1508) of the amended OLAF
Regrularon). Moreowver, the budgetary appropriations for the Secremmat were transferred
from OLAFs budger line and establishment plan o those of the Commission
{Article 181 In hine wath this institutonal reallocanon, responsibality for managing the
budgerary appropriatons for the Supervisory Comminee was transferred from OLAF o
the Commission’s Paymaster Office [PMO),

These amendments were m bne with the views repeatedly expressed by the Commities in
the years pml:-:d.m.L their adopnon, which sought w oavoud any appearance thar rthe
members of the Comnunce might not be able o folfil their mandare with full
independence™. They also help to provent possible conflicss of interest and ro strengthen
the Committee’s legal and omganisatdonal independence, particulaely regarding the
management of its budget and Secremnat.

The Commitee therelore considers thal the 2016 amendments were an essential step
towards ensuting it independent and effectve funetiomng. These amendments have
rinforced the insttutional independence of the Scecrctariar’s staff and o tarn
strengthened the Commitee’s own independence. They enhance both the intemal
coherence of the Regulanon and the overall effectiveness of the Commitee’s mandare.

The Committes nevertheless considers that the specific arrangement put in place {(nameky
artaching the Secrerariar to the Commission’s Office for the Paymenr of Individual
Enodements) rases quesnoons of institutonal relevance and fancooral coberence. The
Secretanar’s rasks do not align with the PAOYs core mssion, so the Committee relterates
the point thar a more appropomaie and foocoonally consiseent orgamsatonal locaoon for
the Secrerariar shouokd be identified. In this regard, given the naaree of the Secretaria’s
functions, 3 more snimble placement could be for example within the Commission’s Legal
Service or the Secretariat-General

The 220 amendment w the OLAF Regulation esmablished the Conreoller of Procedural
Guarantees, The Secrerariat therefore now provides the necessary legl and administrative
support to both the Committee and the Controller, With the necessary allscation of
human resources, the Secretariat has proven effective in serving borh entities while alzo
ensuring the coherent application of its dual function as envisgged by the amended
Regulinon. However, the Commirtes recalls that this duoal mle may give dse to
aperational challenges if the Sceretariar 15 not fully and appropriaely saaffed™.

B Erarting with the 50 Annual Acriviry Report 2015, availahle sr: Qpinions and epons - Supermsory Conmimes
e CHLAT - Enrcpsin. Lnkn.

W ln 2022 and 2023, the Secretanat was mluullﬁ]' undemstaffed, This slbmtion was all the mure sedous beose o
conncibod with the esmblislenent of the Contraller in May 2022 However, these issues woere resolved in 3024 and

2025,
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Regarding the Supervisory Commitees itself, Regulation 2020/ 2223 introduced 0 key
amerdment 1o end the longstanding diseussions conceming the Committee’s eight to
access information necessary for the exercise of its manitoring functicns, Subparagraph 6
of Amicke 13(1) of the amended OLAT Regulanon expressly provides that the Comminee
“rhvrd e grabed aoes do alf information and docimeris i considers nerary for fve performane of s
farks [ " This amendment was subsequently put into pracoce through the sipmarre, in
Oictober H21, of the new working areamgrements between OLAF and the Supervisory
Commiree (the WA), which further clanfied the practcal implemeniation of the new
provision, Artcle 12 0F the WA explicitly guarantees the Comnittee’s direet access v the
OCM, rhereby ensuring the Repulaton’s coherene and effectve application.

The Committes’s ability to determine astonomowsly what information it rm;uipe-s in order
o earry out it monitoring functions is o longawaited and very useful improvement. This
development has sgmificantly enhanced the overall effectiveness of the Committee’s
oversight role and has strengthencd the internal coherence of the regulatory framesork,
ensuring that the Committee can fulfil its mandate in a manner consistent with the
abjectives and spinr of the amended Regularion.

The Comminee and, t0 a leser exient, its Secretanar, are covered in secnon 3.4 [T
Nupervisery Committees fapctonngg), which contains some sugpestions for the further
improvement and internal coherence of the amended OLAF Repulanon.

Coordinstion of OLAF-EPPQO and OLAFs enhanced investipative
powes

2017 was a pivotal moment in the evolutgon of the EU's ant-frand framework. Fieg, the
Directve an the fighr agunst fravd v the Union’s financial interest by means of cominal
law (the PIF Directive) was adopted, Seeand, the adoption of the Regulaton establishing
the European Public Prosecutor’s Office (the EPPO Regulation) crented the ELs frst
supranational prosecutonal authority,

OILAF had |3r\r|.-'iuu.ﬂ|'_|.' been the unl;- Ell-bewvel |1-u-d}' cOmpeent to i1'||.'|-_'st||e}.?|l{r. offences
affectng the ELYs financial intereses, However, OLAFS mandate iz limited v condue ting
admmustrative investigations and issuing recommendations te competent national and
EL authoriries. This instimtional configuranon generated several difficuliies: ) OLAF's
investigative poers were somenmes insufficient o gather evidence of a cominal offence;
and (1} the follow-op to s judicial recommendannns was often constrained by the lmited
admssibality of OLAFs final repors as evidence in cominal proceedings before natonal
CoOLTIS.

The EPPOY: establishment was a major advance in the protecton of the EU financal
interesrs and, mose broadly, in the process of KL integration. The EL is now equipped
with a prosecuronial body with the authority w investigare, prosecute and hang o justce
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criminal offences affecting the ELT financnl interests (such as misuse of EU funds or
cross-border VAT fraud) in the participating Member States™

The creation of the EPPO necessarily vequives adjustments wo OLATS mandate and the
introducion of clear provisions poverning the eoordination berween the nwo offices,
Ensuting that OLAFs legal framework was fully aligned with the EPPO’s operational
launch was therefore the main driver for amending the OLAF  Regulation™,
Consequently, the 2020 amendments established detailed rules regulanng the inreraction
berween OLAF and the EPTPO, thereby ensunng coherent and effective cooperation
berween adminsreative and cominal invesoganons in the protecion of the EU's financial
intereses,

The 220 amendments nroduced provisions clarifying OLAFs newly defined mandare
wis-i-vis the EPPO). Like all EU insttunons, bodies, offices or agencies (IBOAs), OLAF
bas a dury 1o repon withour unduc delay o the EPPO any criminal conducr in respeer of
which EPFO could exercise its competence {Article 12c),

Im addirion o this eeporring dury, OLAF may peovide supporr ro EPPO investganaons
(Amicle 12¢3 and 15 also empowered o conduct  complementary  investigations
(Arcle 126, Tn particubar, the protection of rhe EL's fnancial interesss may reguire
OLAF o carry ot a complementary administeative investigation i parallel with, or prioe
ti, the conclusion of eriminal procesdings initated by the EPPO. Such complementary
investigations mm o ascertain whether precangonary measures are necessary or whether
financtal, disciplinary or administragve action should be taken They are pamiculary
relevant when (1) recovening amounts due o the EU budget that are subject o specific
nme-harring rules, if the amounrs ar sisk ave very large; and (i) preventing further
expenditure through immediate administrative inervention™,

To ensure courdination and ser-eplication of dreiipations, the 2000 amendments also
mrroduced  specfic provisions addmessing  overlapping  invesogations. Aricle 12d
enshrines OLAFs obligaion o discontinue any ongoing investigation or refram from
initiating a new one i the EPTCY has opened an investigation concerning the same facts,
therehy ensuring hoth effectiveness and coherence i the protection of the E17s Gnancial
INtCrests,

The 20200 amendments devoted substantal attention to defining and ropulating the
relanonship between OLAF and the EPPCY, but the reform was nos limited o issues of
coordinanon and complementanty, The legslaor also idennified the need 1o reinforee
OLAF's capacity to carry out its admimstrative mandare independently and effecovely
within the evolang instumnonal landscape. Accordingly, alongside the provisions
poverning cooperation with the EPPOY, the amendments introduced a senes of measures

Thhe EPPO was cemblished thiough entunced conperation smder Arncke 3601} of the TFEL, s oily Heose
Member Stares that bave chosen v parpcipate are bound by i jersdicton, OLAF operares in an adounisratve
capacity theoughout the EL and even beyond thoe, bae the EFPOY exercises prosceatorial powers solely within the
participating Member Stace,

Fhee the explinamry memorandem accompanying the pmposal for 3 regulinon amending Reguladon (EL,
Fursmem) Mo 883/ HH3 conceming invu:ip;ni-:rm comtucted h:.' thie I'J.lmpﬂn Jnite-Fraud Office (CMLAF) as
regards cooperatinn with the Puropean Puhlic Progecurncs (ffce and the effeciveness of OLAF imeestijmbnn,
L'{JMl:'-_'l'llH:l.'"ﬁH final nf 23 Mgy 2015, avallable at: EUR-Les - 3201 8PCE3E - BN - ELR- L

Rl ? of Regulation 202002223 and Article 12 of the amembed OLAF Regulation,

Tage 11 of 41

www.parlament.gv.at



SLIMERY SO COMMITTEE

(LAFAR

to strenpthen the effectiveness, eonsistency and opetational felevance of OLAFS own
tnvestigations, lmproving OLAFs ability o conduet investipations effectively and
coherently across the Member Sttes emerged as a central poine These measures
constiute the second mapor pillar of the 2020 reform and are cuthned below,

44, The effectivencss of OLAF mvestgations is inked w varioos provisions in the Regulation
that cover the entre investgative oycle — from selecdon and opening of cases to the
procedure and tools uged dunng inguiries, and oltimately to the oorpur of LA
investigations and follow-up by comperent authorntes. Therefore, and in order o
enhance effectveness, the lepislator has revised several key provisions of the OLAF
Regularion. These provisions are analysed throughowr this chaprer

43, For the purposcs of this sceoon, it s importane to recall thara centeal aspect of ‘enhincing
the effectvencss of OLAFS investganve funciion' concerns the strengthening of
OLAF: aperanonal rools and powees, particularly during on-the-spor checks amd
inspections, Under its original pre-amendment framework, OLAF was dependent on s
naticnal conterparts (administrative or judicial bodics) and their powers under national
law te access bank data™. This reliance often led to lengthy exchanges, divergences in
cooperaion among Member Swaes and a clear risk of undermining the effectiveness of
investigations. The 2020 amendments addressed these challenges by, ineer alis,
broadening OLAF's invesnganve powers and allowing OLAF 1o access bank account
informanon directdy as well as 1o access pavately owned devices when they had been used
[ pmﬁ:ssicmtl purpn:cﬁ".

46, The Committee considers the strengthening of QLA s invesoganve powers (as outhned
above) o be horh peoportionare and necessary considening the overall mandare enrrosted
o OLAF, These reforms have, in the Comminee's assessment, substanoally enhanced
the effectiveness of OLAFS investigative activides, The strengthening of OLAF
investigative powers miuast nevertheless be accompanied by appropriate procedural
puarantess and safeguards in order r ensure a balanced and legally coherent framework.
These aspects are examined in deral below (see 322 Procedina praranies ).

47, Smmilary, rhe coordimancen of mandates and operanonal interplay between OLAF and the
EPPCY is assessed in a forward-looking manner in Chapter 3 (see *£.2.3 OLAF-EPPOY.

" Commission staff working document, BEvaluation of rhe apphearion of Regulsnon [EL, ELRATOM)

o BRASINNA of the ITu-.-npun Pasliarment and of the Council of 11 .‘iuprﬁmhet 20013 rr.nrz._-qinl_: in-.'e::il_r'mul-rls

crmiducted 'h-1. the l:J.I.l'l'I-F-tII.'I Ana-Fraud CHfce (DLAF) and r:rl:al.m;__l. Pegulation (B Mo 10731990 of the

'I‘.l.mrpun. Padinpeent and of the Council and Coenal Reguladon (Tluramiem ) Mo 1074/ 119y, SW2017332 final

of 2 October M T, ay il||1l|.'l||: e h,:[r:s.;_;ww
JENSTET Y | ; !

U Recitaks 25, 28 wicd 31 of Regulation Eiﬂfl.l'"-' 225 and Arncles 35 ard 4(2) of the amended OHLAF Reguladon,
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23 Progressfve alignment of the rules for internal znd external
iovestigations

48, When OLAF was established in 19997 the rules poverning irs investigations were
relatively peneral in natre and 4 dlear disoncton existed beoween the roles for inremal
and external invesnganons. However, subsequent amendments to the onginal legal
framework have gradually introduced more detaled provisions and progressvely alipned
the rules for both opes of inwestiganons, This process culminared with the 2020
amendments,

44 This evolunon first concerned rules on procedural guarantees afforded o pesons
concerned. In Regulation No 10731999, QLAY was simply required to conduct s
investigations 'with fill regpecet for fuman rights s fuiielameesisal frvedlones' ™. Henwever, the
limited reference o procedural guaranrees in the Regulason only concemed persons
invilved in internal investigations’' and the framework for external vestigations was
therefore left relatively underdeveloped,

M Regulation Mo 8832013 intecdduced more specilie rules. Recital 25 of the amended
OLAF Repualation states that e proedvnad gnarowtees and fosdamensed siziés of persoss congmed
atted af wrtwesres sl b regtented athon giierinination of alf twer and of aff vager of Boil extema)
awd_futerial anvesizatons. In addinon, Arecle % of the chuhrm‘n codified and claniied
procedural puarantees afforded to persons concernegd in borh internal ane exremal
Investganons.,

51, The trend of consolidation and alignment in the provision of procedural goarantess for
all persons concerned, continaed and culminated wach the 2020 amendments, which
established the positon of Conrraller of Procedural Guaraneees ™.

52 The progressive alignment of the rales governing internal and external invesnganons is
also reflected in some provisions detailing the rules governing OLAF investigations
{as explained below).,

53, MNomahbly, the 2020 amemdments clarified the legal regime applicable 0 on-the-spot
checks and inspections. Where the economic operator conceenaed submits 10 an on-
the-spor check and inspection, the procedure is governed by EU law ™. Maronal law
only applics when the coonomie operator abjecs o an on-the-spot check and
inspection’ - This clarificanon makes OLAF s investigative function consistent across the
different Member States and further contbutes to the harmonisation of the Jegal
framewnrk applicable o internal and exeemal investigations. In practical rerms, the

Thee Compmssion Decsion of 28 Apnl 199 gespblishimg, the Bumgean Anp-fraud  Office (OLAF)

(I_"J‘il'l." 52/EC ECSC, Buratom); Regulation (FC) Mo 10735199 of the Furcgean Pariamcon aod of the Council

of 25 "-:In 15HH) conccening ||11'r51u.-;.|||nn; comdoceed by the European Anti-Fraad Office (0LAT, available ax
ol - B FRET CEMN -

¥ fecral 10 oxf Regalation No II'I'”-.-"I':I".F'CJ

M Arricle 4 of Regulapan Mo 10730990 an lirermad invesmgmidons’

Whee section 2§ o1 ran Comprller s Prwsaborsd Guirsamioes bebow,

® Riecital 21 o Regubton 2030, 3223, and Arricle 30 and 34} of the amended OLAF Regulation

" The mewly ineroduced prosisions peflect the ling in Judgment of the General Court of 5 May 2008, Sgwe

Oherondt 3ol v Comlinian, T-4510, ECLERUST-20018:245, paragraphs 80 qad1,
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ametided provision establishes thar neither inspectons of EU premises nor on-the-spot
checks of ceonamic operators resuire a prior judicial warrane, provided that the inspected
entity does not formally object w the inspecton.

The ineraduction of the duty to cooperate on the part of economic operators™ further
enhanced the effectiveness of OLAF invesogatons by ensuring that both internal and
external investigations are conducted consistently and coherentdy in the different Member
Stares.

The Comnurtee welcomes these amendmenes and considers them to be fully in e wath
the overarching objecive of sirengthening the effccivencs: and operadonal relevance of
OLAF inwezngatcons. However, the Committee also observes thar there are sdll some
dispantics in the procedural trearment of intemal and external investigations, indicating
ronm for further improvement. With a view to possible fomre refoems, addinonal
micasures o improve the firmess and coherence of OFLAF'S investgamve procedures are
discussed in Chapeer 3 (see *3.2.2. Procderal giravinideer),

A sttengrhened follow-up phase

The rate of financial recovery of wregularly wsed resoerces has tradiconally boen
considered unsatsfactony ™. This siradon has been impacted by several faciors, including
national-level inertia in protecting the EL7s fnancial interests, the tack of g commion legal
framework and the ek of equivalence across the different Member Seates (parmicelardy
in crimineal faw),

Regulation Mo B83/2013 provided for the “assimilation rule” of OLAFs findings ino
national proceedings, Under this rle, OLAF's final reports are admitted in national
proceedings in the same way and under the same conditions as the admitustrative reports
cdrawn up by natenal authonnes. In pracoce, this requires OLAT 1o take national s
o account when drafting irs reports and recommendations. However, this approach
created pracocal challenges, especially in ransnanonal investganons where differences in
namonal legal sysrems can render OLAF's evidence mnadmassible, Consequently, these
eomiplications have often led to insulficient folloo- up on DLAFS findings.

The 2020 amendments were mtended o improve the follow-up rare of OLAF:
recommendaions (a3 explaincd below in parageaphs 58 o 611,

A fiest key change o improve the overall enforcement gap was w rnse the evidennal
value of OLAF'S final seports in national sdmimscranve and judicial proceedings [y
mtroducing the ‘principle of admissibility’. Pursuant o this principle, under the
amiervded OLAF Regulation OLAFS (inal reports now constitute admissible evidence in
non-ctimingl judical proceedings before national courts, as well as in administative
proceedings conducted in the Member States, in accordance with the amended
Armicle 112}, This principle ensures that OLAFs findings carry tormal weight and can
be dircctly considered by authorites, thereby redunng obstacles previously caused by
differences in nanonal legal systems. Furthermore, the prnciple of admissbilice alse

* Recitals 24 and 27 of Regulation 2020/22 3 and Article 303 of the smended OLAF Reggulation.

" 5oe Buropean Court of Awdibors, Sl Bt £/ 209 Fyldtg o o0 EL gomaing acir meaed, pe $0, avadlable
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applies ar EL level, in both judieial and administrative proceedings, further reinforcing
the: uniform recognition of OLAF'S reports across the EL

6. The enhancements inmroduced by the principle of admissibiliy were further reinfoseed
through substantial amendments of Ariele 11 {Toetbation rport and acdion fo be boken
.l'u%w.rqq mreitigations] which clarified and strengthened the follow-up procedure, Inors
anginal form, Arocle 11 of Regulaton Mo 8837201 3 merely stated that final reports “shalf
By rewt” 1o the competent natonal authority and thar the laner, where requested, hall
provide information on any scoon mken. The current wordimg of Armicle 11 (a5 amended
by Repulaton 2020/ 2225 now also soares thar comperent nanonal authonnes ‘shall mibe
such sction a5 the el of the extecmalinvestiga tdon wasmear . sball sepract Hierean
i the Office within a fiwediwnt [0 The amendment of this provision has eleay
strengrhened the follow-up phase,

61, The principle of admissibiliey secured the formal recogninon of OLAFS findings in
juclicial and administrutive processes, However, the amended Article 11 goes further by
requiring competent authorities o ke coneret: action on the basis of these findings,
therehy reinforcing CHLAFs overall investganve frameworl.

62, The Committes considers the inmaduction of the principle of admissibility of OLATs
final reports to be a significant step forward, partcularly in addressing the historie lack of
follow-up on judicial recommendanons (2 shortcoming identfied by the Commission’s
evaluanon of the OLAF Regulation as 1 major constraing on rhe relevance of OLAF's
investigaions in Member Smics"). These amendmenrs enhance both the (omal
recopnition amd the enforceabilioy of OLAFs repoms, thus improving procedural
efficiency and consistency of the follow-up mechamsms and soengthening the overall
impact and refevance of OLAF s work ar naoonal and EL levels

63, However, following the esmblishment of the EPPCY, judical recommendanons are now
tssued less frequently’. Arenton in the follow-up of OLAF's recommendanons should
therefore be given increasinply o fnancial recommendations, which are the lagpest
eategory of recommendanions issued by OLAF and which most clearly play a direct role
in safepuarding the ELU financial interests™,

G4, This issue s cxamined i prearer derail in Chaprer 3, where a closer look ar the provisions”
application and impact is offered and proposals are made o improve both the

din

Commuzsinn staft warking document, Evglmanem of the application of I":EHL'IIH”III'I (EL, EURATOM)
Moo BE3/ 2013 of she Luropean Parliament and of the Council of 11 September 2013 conceming investpisons
conducted by the Europain Ant-Pravd Cfice (OLAF) and repealmy; Beguladon (EC) No 1075/19%) of the
Furorpean Padiament and of the Cowncll and Cownl Begnalation (oo ) Mo D74 199% SWI201T)5352 Aoal
of 2 fl!':h:-'bn:r °'|3"|" i, availahle ks hitpas feir-lexuropacu ek
4 T : N0 s LY 7

HOLAF connmues to issae jsdicial recommendanens o those EL Member Smares thar have not joined the EPPO
Vi Denamatde, 1relamd aned Ilun.pirf.] arud v moninee the imrllerm.-nurbcm of all judicial recommiendations issued
T 10 the commencement of the EPPO and in which final decisinns have mot vet been mads I:-!.' the Member
States concerned.

W 2024, OLAFP bsued 188 financial  recommendabions, &0 sdministmtve  recwnmendations, 36 judicial

wnnnlmd.ﬂllnn and "'3 ﬂl‘-r:lr'lln.ln r|.|.llr|'|1n|.m.iulll||.'|'i (0w | |'| AF Annweal Keport 2024, availshle ae Agnsl
ag " )
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2.5 Inresnal snd extetnsl controls: legality check and the new Controller

il

07

LitS

('

aof Procedurs] Guatinices

Mg recalled above under section 23 TPagrervre afpreend af e miler for iritermal aivd etemeld
drertigations, Regulaton No 8833/2013 introduced a ser of provisions 1o eseablish
minimum standards for the protection of procedural guarantees and the fundamental
rights of persons concerned.

Regulanon No B33/213 imroduced an obhgaoon for OLAF o pur in place an intemal
advisory apnd coprmol syseem that includes a legaliop check (pamcalasdy o the closing
phase of the investgations), Thiz check aims 1o ensure thar the ennre invesmpation
complies with procedural puarantees and fundameneal nghes and respeees the principle of

begaliy .

The 2020 amendments complemented the provision by providing thar e Jegality
check shell bo eastlod out by Oiffee ste fT'whe stv cxpoity 1o lew eoddovostigative
procedunes, Thelr opiaion shell be anaezed to the Soalinvestioa toa repont”

Following this amendment, DG OLAF creared a dedicated unie thar repons dircctdy v
the directorate-general tasked with carrying out the legality check {the Review Team) .
The Commites welcomes this internal reorgamsaton of OLAF as a necessary step
rowsrds complying with the amended OLAF Regulanon. The legislatve famework coubd
nevettheless be further amended 10 restore the inernal eoherence of the relevant
provisions (see 'T.203 The Raview Team 't opinion an ahwrr of O AF's T T

Conceming  external control and  oversight mechanisms, rthe rarher  weak
L'nlnlrl\i'l.':ll:lilll_l. of the .‘;.il‘l.L"'_L:l.lil.r\‘.'I:" introdeced it the OLAF F.rgul:ni:m pm-mrslml. thi
legislator b propose amendments to strengthen the impact of such safegunnds

Indeed, until the 2020 amendments, the remedies available to people hemg nvestgared
by OLAF and dizsamsfied with OLAFs investiganve condoct weee limired, Fieet, persons
concemed could address their complaints directdy o OLAT, but this avenue did noe
provide an independent assessment of theirguery, Seoma they could file o complaint with
the Euoropean Ombudsman, who 15 competent o decide on instances  of
maladministration by any EL instomnon, body or agency. This mechanism; however, is
not spedfically designed o resolve a speafic issue ansing in an OLAF invesoganon and
concerning procedural puamntess and fundamental nghts. Thied, they coold pursue
juclicial action by trigeering the non-contracooal liabilicy of the BU, but this remedy is
availabbe only under very sirier conditions. Consequently, price o the 2020 reforms, the
protection of procedural guarantees in OLAF investigations was constrained by limited
and largely indirect avenues for rednzss,

B Arricle 177 of the OLAF HL-J__'\.Ilﬂl:i-'ll'l.
W Artiche I7(7) ot the amended OLAF Regribaton.
T he bewaliny check hind previoushe been carrieed oot be Unit 01 "Seleetion and Resiew”.
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The 2020 amendments addressed this shorfeoming by establishing a  specific
complaints mechanism that provides every person concerned with the right o
Iodge a complaint with the newly established Controller of Proceduoral
Guarantees™, The Conroller is an independent body, which is rasked with assessing
complant of alleped mfnngements of procedural guarantees and fundamental nghes
dunng OLAF investganons, with parmicular seference o the provisions ser out in
Arncle 9 of the amended OLAF Repulanon.

Complaints are assessed through a strocored adversanial procedure, which ensures thar
both OLAF and the person concermed can present their views, This procedure may resulr
in an mvigton o resolve the issue and can include non-hmding recommendanons o
OLAF aimed at addressing the complaint. By introducing this independent mechanism,
the 2020 amendments significantly steengthened the procedural saferuards available o
individuals and entities under mvestigaton, enhancing both the accountability and the
credibility of QLA investiative processes,

The limited scope of the Controller’s review nevertheless highlighes o broader legal realive:
sdmmstrative mechamsms can address certam procedural ssues, bue the ulomate
assessment of the legaliry of OLAF's investgarive aces (alls within the judicial doman,
OLAFs reports and recommendations do not by themselves produce legally hinding
cffects, therefore they are reated as preparamory acts under EU law

The Court of Justoce of the Buropean Union ("C]EU") has consisiendy held thar, under
Arpcle 203 TTEU, only acts that have binding legal effeces and that bring a distonee
change in the legal posiion of the applicant can be challenged before the EU courts for
annulment ™. According o serded ease law, OLAFS investgarions have the value of
prepartony acts. Accordingly, OLAFS findings can only be suljecr o review once the
competent authority has adopred a final decision™,

. This shows thar, while the creaton of the Conrraller was o sipnificant seep forward in

protecrng fundamental rghts, it nevertheless remains just an adminsteative remedy that
prn'-'i:h's an e e non-binding review utieler strict admissibility requirements, As such,
it cannot replace effective judici] remedies for persons concemed who claim thar ther
procedural guarantees and fundamental nghes have been breached during an OLAF

nvestgaton.

Howeewer, the absence of legally binding effece of OLAFS final repores and
recommendanons docs nor diminish the porenoal inrusiveness of OLAFs investganons
or the rsk of fundamental nghts” infringements. In this regard, some suggestions for
further improvements o the current protection of procedural guarantees are discussed in
detatl below (322 Pooedinsd grearntees” and 342 The Supervinoey Comemitter and e
Condralier’.

e mee Armickes 9 and Th of the amerded OTAF Regulation,
4 _'I|.||.1]__5r|'u.'nr nf the Covet ||F_|u.li|:i|:= nf 11 MNovembser 1981, THY v Cosdoe, C-00/8], BEOLLELCIO81:204,

paragraph 9.
® Order of the Court of _’usbn.' uf & .|'I.r.|l'|| M5, Lnbu.-?-Hmw v Cawmores, C-AT1/02, ECLEEUAC:AM3:210,

aphe G1-65 judgment of the Court of At instance of4 Oowober 006, Tallad v Comiva, T-193714,

T:200029 2, paragraphs 69-T0,

P:I_lt'.‘! 17 wif 41

www.parlament.gv.at



SLIMERY SOEY COMMITTEE

(LAFAR

CHAPTER 3: THE COMMITTEE’S VIEWS ON THE AMENDED
REGULATION AND SUGGESTIONS FOR IMPROVEMENT

7. Regulation 202002223 antroduced a0 set of targeted  amendmenss o Regulation
No 8832013 that were based on the clearest fndings emennng from the lares
Commission evaluation”, These changes primanly focused on clarfying the respective
roles of OLAF and the EPPO) before the later became opermnonal, and on the need o

enhance the effectiveness of OLAF invesoganons.

TR, As diseussed in Chaprer 2, these amendmenss  undeniably  improved  Regulanon
Mo BE3 2013, parncularly with regard o shomcomings thar affect the effecoveness and
procedural efficiency of investganons. Nearly five vears after their adopton, it 15 now
possible m assess how these changes have been applied in pracoce and o evaluare their
real impact,

TU.  The Commitice notes that some 1ssues 1denaficd 10 the latest Commussion evaluaoon
feport of the OLAF Regulaton thar were left unaddressed™, The Comminee considers
thae several of these unresolved maters renmin relevant bat bave not heen tckled and
therefore deserve full attention in the conext of the current evaluation exercise,

Hlh. This chaprer therefore examnes the remaining areas inthe amended OLAF Regulainon
thag shoule be further improved, The observations in this chapter concern not only
the provisions introduced through the 2006 and 2020 amendments, but also
aspects of the Regulation that were left untouched by these amendments (some of
which essentially date back to OLAF'S creation in 1999,

81, With a view to strategnc ﬁ:nsight, this chapter formulates, insofar as possible, concrete
suﬁ.,rmuuns frar 1m|:|rL11.'tmcnt In fight of the Committee’s monitoring experience, the
suggestions set out i this chaprer are expecred o restore inrernal and exiernal coherence

and clanry. This would benefir both the applicatdon and impact of the Regulaton,

W Bee the r:ﬁphna.mr_.: mamarandiem ACCOITIPENTING the P wal for a rcguhﬁ.nﬂ smn:nding ﬁq:;ulnnl wm (L,
Furamom) Mo 88313 conceming inn:-sripui-:am cnmbucred h:.' thie I"ump-mn Anti-Fraud Oiffice (OLAF) as
reEapds rrulpunu:irln ywizh the !'iu,-:spea.q Public Prosecurne’s Office and the effectivences of OLAF investiparions,
COM0RI3AR fenal of 23 May 2013

“Sec page 2 of the explumtory osemorandum of the proposal for a regulation amending Beguladion (EL, Eumom)
B BHA 2005 Tl 2003 chaanger Dot e dmrnaememds, ar mgeents e comeled s ot enstipdiosts, cosfoersaiton ol farimers
ol e riplit o permoann comiermenl, L0 B s Mo, B svadirion aidipdvined banferini sl degpand e e el ol
sy of rvesiypmiens, Thew Svaingr onbke f o vad comp of arens walvaling DL AT duvatigattee fonds, the oo o
AR pesavry, wadforns coaaditbms o e dralais af e svsfiwsion, fe dandior af dgited Sl sheradbar, divmgnes o o
Sliaw-op fo CLAF evamminpdatin e eatpes st coafureadion B Alesber Nwter o [adon dmotifaisonts, Saefivs, offier awel g,
ar e wowsd elreeme of e degal froemveank.

I see page 159 of the Better Regulaton toolbox, “Tea! B0 Vinateper farespled for it armesments awd silveiion
“Fitnezs cbvoks and evalwedons iufors: palitiel friely seiting, awd smtnbte o st plaring, as ieil as fo e v of e
degrtatvont. 7ol romiveedrons ax fitness oherds e o pert aremmend of e pedces, thar poel i fo powdde-iapar e Gt
mmﬁw cokrmg: O slee reerventean ot redeesant oday gl wald it e averyms feomvrrnny? Brduaions
.Mu.l'lb.l'm:.l ks slunntid S brpamad e cerrewd redioanre el et an fear e ey evmliedfons, wneriamiver o chadferger of the
e syl die e redsranre, coderrmn, i effeckiren o the podir e, avadlable ot Beoer regulaion: padichioes
Fli AL !E Wi,
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patticularly as regards regulatory and cooperation compliance, procedural efficieney and
effectiveness.

As already shown in Chaprer 2, each provision of the amended OLAF Regulanon can be
read a5 serving multiple purposes. The suggestions thar follow are therefore elosely
interconnected. For the sake of clanty, they are grooped into four thematic areas, Fiest,
the soge amd bowndamer of OLAF investigations are tackled, covering issues cypically
emerging in the inmittal phase of invesnpganons. Second, some mportant aspects
characrensing the rasdra of OLAF invesdgarons are rreared. Third, observations and
sugpestions regarding the radee of OLAFS repors and thewr ofow-sp are presented.
Fourth, this chapier conmms remarks and suppestions concerning the funcooning of the
5|J|‘_'|t,:t'|.-iﬂerr_|,' Caonmmities,

The boundaties of OLAF investigations

The effectiveness of the EL's AFA depends not only on the strengrh of its insrimurions
bur alsa on the clasity with which their respecnve goles and responsibibnes ase defined,
As OLAF continues m operate alongside a growing number of actors (particulary the
EPPOY), questions concerning the precise limits of is investigative powers have acguired
renewed sipnificance, This section examines these limite (boundaries”) with o view to
assessing whether the current legal framework enables OLAF w fulfil its mandate
cffectvely, independentdy and wathm o system where ¢ompetences  must  be
complementary and not compenng. This secoon theretore identifies arcas where further
clanficanon, adusmment of reinforcement may be warmanted o order w0 ensure the
continuing effectiveness, procedural efficiency and relevance of OLAF's investigative
funetion.

The nooon of boundanes” of OLAF investuganons encompasses several interrebired
elements thae feame OLAF's work and shape its contribugion o the EL's AFA,

Firat, from an institutional perspective, defining the boundaries of OLAF’s mandate
i5 fundamenmal. A clexely amculated mandate fobiares OLAF'S invesopanve function
il PREVENES UNCETEAINLES re—.ganli:'ng its competence vis-i-vis the other anri-feauel ac e
and TBOAS,

Second, from an operational point of view, another aspeer thar defines the boundaries
of QLAY mvestigations is OLAF's independence. OLAF's operational independence
remaing a comerstone of is ability w0 conduct impartial and credible investigations, The
credibility of the ELTs anti-fraud efforts rests on OLAF: conbnuing operational
independence from external influence and instmtional pressures, Cnly by preserving irs
instrutional autonomy gan OLAF act without fear or favour, thus ensuring that
investigations serve one purpose alone: the protecooen of the EU financial integrity.

Third and last, from the perspective of procedural guarantees, boundaries play a
crucial role in structurng individual investigations. Clear procedural rules ar every

stage (from the opening of an investigaton o the conduct of key invesngaove steps)
ensure legal cemainry and protect the rghts of persons concerned.
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This section will therefore include comments on (i) the delineation of OLAT s mandare;
(i) the mechanisms o protect QLA independence; and (i) the framing of OLALRS
investigations.

3,11 DOLAF: mandate

The Comimittee has obsesved i its recent |:-|*:in1r~|n.=.": thar the precise scope of OLAF:
mundate s nor consistently  understood  acdoss all the ELUMS IBOAs, Divergem
interpretations persist regarding OLAEF'S competence to investigate matters that do not
fall within the strict category of fraud, comepton or other ol acovines affecting the
EL’s financial imerests {non-PLF maners™.

These recurring discrepancies ereate legal and operational uncertainty regarding the
extension of OLAFs mandare; undermine the effectiveness and consistency of OLATs
|n1.'c5ﬂgsl'r|1. e function; and sk leading o inconsistens cooperaion praciices among the
vanous [BOA= The lack of a shared understanding of OLAFs remir therefore remains
a stouctural 1ssue thar calls for acton.

The Committee has already provided detaled clanficanon on the -al:np: of OLAFs
miandate and cxtensively substannated i posigon in a recent opinion ™. The Committec’s
cipinion is thar the cureent legal feamework (a8 interprered by the relevanr junsprudence)
empowers OLAF m investgate not only PIF-relared marrers bur also martess thar go
beyond the protection af the EL's Bonancial interests and constine (under Aricle 1{4) of
the CILAF Rup'ulﬁl_iq m} ‘e plevedicdion Jull'-."u"lr rr!:rfjjq{.'.r.l:mrr .:,Ill'.n:fl-l'.'—.rﬂ;u‘,fl' il efler ferpaidi r.:,'-.l'.ll,.r I Twidan
danlnle do rerndd in direghifmary o, a5 Hhe case pwTy B, ol rogedingn, or a8 equiealent Gl
dléscdirge abfirinnr o the farrt of meminer of furistations | T]'I]'i 1anTprl:'rarmn driws directly on
the case law of the C)EU, most notably the D case™

In the Dalff case, the applicant clammed that the wording of Arocle 1) of the OLAF
Regulanon imphied thar an OLAF mrernal invesnganon inm senous misconduct by an
EL sraff member could only be opened when this was necessary in order o protect the
EU"s financial interests. The Courr rejected this inrerpretanon, relyving on Armcle 2(1) of
Commission Decision 1999/ 352/ EC (which esmblished OLAF, is soll in foree and
contuins wonding analogous to Aricle 16 of the OLAF Regulaton), Aricle 201 of the
Decision mentions internal investigations in both PIF and non-PIF maners bue withou
using the words *to that end’, which are present in Armncle 1(8) of the smended OLAF
Regulation, According o the Court, such a slight difference in terminology’ between
Arcle 104} of the OLAF Regulanon and  Aroele 2(1) of Commission Decsion
1999552/ [, cannot call into question OLAF's competence to investigate non-
PIF matters. The Coun conduded thar ‘e gbpesce of eo impacr oo the fioeochl
Inrcresey of the Unlan docs oor afftcr the posshilty fr QLAF o gpen o
:ﬂm#mﬁﬁ

9 See SC Uhpanon Mo 42024, DA T pusver fo it afermiad invesggations: B se of Slrmberr of ELT dnaistmisens; and
SC Chommmion Mo 1/ M5 QAR mvdermad sovestgenttoas af Aarsrrens watdun fhe BL oniibnttons, Soies, sffces and ggenper
UILIER T

hag | :I|'|i|'|i-|.|'1 Mo 4 1024, LAFY Jower i s Fetarmay! s pation, e el ..1,r'.'| Tieawres o) ST merfiniam

i Iudu;rnl.'nr of the Cowrt of [usoee of 25 Februm e LEA el v Comarritam, C-615/1% P, ECLIEELC.2021-1 33,

" Bee paragraphs 36, 37 and Yol Opinion RNo 473024,
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3. The CIEL in [2adf made it unequivoeally elear that OLAFS responsibilicy extends beyond
the protection of the ELTs fmancial inkerests m inchede all acovities relating o
safeguarding the EL™s interests against any irregular conduce that s Bable to result in
admmssirative or cominal proceedings. The Commimee considers that the Coun's
reasoning also confirms that the begal basis for dos broader mandarte 15 firmly anchored
in the OLAF Repulation.

94, The IBOAs have nevertheless cononued o interprer the wording of Artcle 1 of the
amended OLAF Regulation differently, even afrer the Dadi ruling. As the Commitree has
consistently noted 1o is opmnions, these differing views on the scope of OLAFS
competence in non-P1IF marers affec cooperaton pracnces, delay investigative steps and
weaken the unilorm applieation of the rules poverning the protection of the ELU
interests, This may ultinmtely underming the effectiveness, impaet and consistency of
OLAF s actions,

95 The Commines therefore consicers that the wording of Armiele | could be clarified 2o a5
o remove any residoal doubts among the TBOAs, Member States and all relevant
stakeholders  regarding the  extension of OLAFSs mandate. In hoe with  the
recommendanons  already expressed in s Opindon No 472024, the Commigee
recommends that a clearer and more coherent wording should be adopred, reflecting the
Daflt ruling. For insmance, 2 wording analogous w0 that of Aricle 2 of Commission
Decision 1999/352/ EC could eliminate ambipuines and enhance the claety of Arocle 1
of the amended OLAF R¢gul'..1|i.nn5“_

9. The Commttee further notes that the lemslator has in other instances apdated the lepal
feamewnek o reflect the Court's junsproedence, thereby aligning the applicable norms
with estallished case low and ensuring they remain adapred o current needs, In this
regard, the jurisprudence of the CIEU has afren plaved a decisive mole in elarifying the
mieining and stope of provisions eoncermng OLAF investigations, This judicial guidance
is partcularly valuable mven the nature of OLAF and the composite enforcement system
underpinning the ELU’s anti-fraud effons as provided for in Anicle 325 TFEU. The
legislator has in the past incorporated elements of the EU cours’ rulings in the amended
OLAF Regulanon (this was the case in, for instance, the Sigws Opari ruling™ and,
incirectly, the Tamen ruling ™),

97, The Commttee also sees potenoal value in examining the possibility of further
extending OLAF's mandarte to additonal areas. For example, the new Wase
Shipment Regulation already contins provisions envisaging OLAF's involvement in

# Article 3 (Tasks of rthe Ofice): *Tihe O shadl dye sepronil for canpg s seferma edwoustrcoy o frower revdamatd
fix) b ool frevod, corrnsivee wma any siber il sty aaverrely affecting B Comsmnily s finanial smhenrestr, r.l:l_r.l'ﬂ reEtipas
wrroas s demien e S performunie of frofermamay motntier pddod sy swrmia o limack o aidpeirons by afficteds and s of
o oot dfver Jikefy o deaaed py aftnegpiiimary aniatl, W0 agbratvtads rasen, sl freeedlgs o an astabipons Briacd of abdpmiees iy
Meverbors o M antsffimtions gl Boies, Sels o dhe ol s mmmmbers o (o e iy and Baafer ool rvlvedt f e 3 el
Regdastans of Cffficinls of the Enrgtvean O v cantad e ol of Fag) gt Chiher Semsanty sl o Camramivatatier, "
L) _'I ui.ignwnr T-dB /18 cired abirve. Agricle HZ) ared A6) of rhe amended OLAT Repulation.

* |udgment of the Court of justor of 8 Seprember 2015, Tamen and atbers, C-105/14, BECLEELC:200 5555, where
the Coure clamfied that VAT fracd falls within the scupe of Arriche 325 TFEL and, as & mesult, nffecs EL% finoncial
mtemest, See Articles 311 and 1245) of the amended OLAF Regulation, whech respectively clanby the polat that
OLAF can carry our on-the-spor cheeks and inspectmons in all arcas of vs mandae and that e can eschare
mfermation with the Euralisc neraork.
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comples erossshorder cases of illicit waste shiprments™, This ppproach s likely o be
mirtored in other leglslative insttuments, reflecting orowing recopnition of OLARs
specalised expertise and its added value in tackling sophisticated, multijurisdictional
cases. Beyond enviconmenral maners, OLAF's invesnganve capabilines could provide
significant support in other policy arcas charactensed by a cross-border dimension
(e food fraud, environmeneal enme or violaoons of EL resmricrive medsures).
Expanding OLAFS remir in soch areas would enhance the EUs capaciey oo sespond o
emerging challenpes while also ensuring consistency and coherence across . different
enforeement framewaorks,

To accommidare such an cxension of CLAFs mandate and in the mrerest of an efficient
use of resourees, the reintroduction in the Regelaion of a steociored system for
prioritging OLAF investigations coubd be envisaged. Such a mechanizn would allow
OLAF m focus its efforts en cases where it has the preatest added value, balancing the
demands of expanding competences with operational capacity. In this regard, valuabbe
lessons could be drawn from the invesngaoon policy pricnmes that were previously
foreseen by the Regulanon but abolished by the 2020 amendments, Poorinsaron
QUESTING would he pamculady cnocal when d:[ttmmmg whether to open a case or
whether 0 continee an ongoing invesigaton that had already lasied more than
24 months (on this last pmm, see *F2T The duration af fjpeitigations’), This mechanizsm
would ensure that resources are allocated efficiently and that OLAT: work remains
effective and stratepicatly relevant,

31.2  OLAF's operational independence

The fundamental requirement for an effective and credible investigative OLAF 1= for i
m be independenc. Article 15013 of the amended OLAF Regulaion underscores this
principhe as the primary objective of the Supervisory Commitee, mandating it 10 mgsler
maiir M midsmentation fn fhe Offfce of B ravvsiipadive fancfion, 3t andar o feinforce de
Officey dndependepee i the fper oo of B compoons conferred wpon o by fhie
Regdusion .

OLAFS independence is primarnily embadied in the post of the Director-General of
OLAF (DG OLAF). Article 17 of the amended OLAF Reguladon sers out & unigque
appaintment procedure for this post which junlike the selecnon of any other directoe-
pencral of the Commussion) involves the Eoropean Pardiament and the Counal. This
unigue procedure underscores the imporance of guaranreeing the autononmy of COLAF's
feadership and, by exeension, safepuarding OLAFs operanonml independence and
credibility when conducting i investigations,

Arncle 1700 currently allows certan funcnons of DG OLAF m be delegated o one ar
e weesmbers af the staff o dhe Chifce . The provision sets out the delegation framewaork amd
Eil‘lliq‘,"ill.'_l.' references the stages of investigation where delegation may apiply — namely i
npening of rnxt'stimti:mn (Article 5), the conduct of |m't'sti]§1titm5 (Artick T(Z), the
completion of the iovestigation (Article 1107)) and the transmission of information
(Amicle 12(2)). However, the OLAF Regulanon remains vague on the mplementing

*5ee recital 63 of Regulabon [EL) 024/ 1157 of she Eurpean Parlament and of the Councal of 11 Apnl 5024

(B

un shiprents of wasie, amending un_l.ﬂntlllni |. L ] M 1""5".!"3‘” * III'IL‘I l:i LTy 2020 1056 amd repealmyg Regulation

e 1037 2006, avaikabie = R -Fl1] - 224 ¢
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procedures for delegation, including the specifie efiteria for selecting the staff members
to whom powers may be delegated, their roles, seniority and  management level,
Moreover, the Regulation does not cleardy define mechanisms to safeguard the
independence of DG OLAF's decisions when powers are delegated. These gaps may raise
concerns abour accountability, mansparency and the preservanion of OLAs operational
independence, thus undersconng the urgent need for clearer procedural safepuards and
puidance,

12, The Commirtee already raised similar concerns regarding the deleganon of DG OLAT
powers and the safeguarding of thew independence i a previous opinion on the
puidelines on mvestgatve procedures (GIPs)™. The Commirmee nevertheless consulers
that it iz also appmprial.e atwd Ftopnuinnane o address this impnﬂa.nt pnim ar i
legislative level, seting limits and conditions to the delegation of powers in line
with administrative law principles,

13, In the same vein, it would also be advisable foe the Regulanon mo provide greater elarin
on the pasition and responsibilities of the Deputy Director-General, In particolar, the
Reprulation could allow the Dieputy Director-General mo assume responsibility for certam
acts of DG OLAF under a defined framework. Hewever, o safeguard OLAF's
independence, any such deleganon should be accompanied by a clear and soocrured
appointment peocedure, with a level of rgour comparable with thar applied o
DG OLAF, In the absence of such procedural safepuands, there could be a nsk that the
independence of acrions mken by the Depury Dircetoe-General might be perceived as
bess pobust, This could in we affeet OLAF'S opesational auronomy and confidence in s
investgative decisions. Establishing a clear and structured framewaork for the
appointment and responsibilides of the Deputy Director-General would therelore
reinforce OLAF's institutional independence, ensuring thar all decisions fochether
raken by DG OLAF or their depury) remain fully insulared from external influence and
preseeve the ineegnty of OLAT s invesogaove mandate.

1, Another essennal dimension of OLAF's operagonal independence lies in OLAFs
effective ability 10 conduce investigarive aciivities withowt any undue political,
administrative or institutional interference.

105, The Commtes considers it essennal thar DG OLAF should remain fully insulased from
any politcal affiliacon or influence. Ensunng that OLAF 1= not atached o or aligned
with palincal parties 15 crueial o safepuarding its imparmalig, reinfoecing public rouse and
protecnng the inteprity of s investgatve actvites. Such politcal newerality underpins
OLAFS operational independence and 15 essential o carry out it mandare effectively.

Liks., The Commimes also conssders that situatons inwhich [BOAs ercher do ooc allow OLAF
e access their premises or withhold relevant mformation not only breach specific
faresvisions of the OLAF Repubition bur also pose o disect theenr o OLAFS:
'rndrpmdunn:. Im this respect, a clear and unambiguous legal framesork i essental in
opder o mimmise misanderstandings and ensure that OLAF can exercise its mandate
without obstrucnon, The clanfications concerning OLAF's mandare would, as discussed

HEC Opinion Mo 375024, DLAFY Gdefwes s foventgpatioonr fooecberer (Chapaer L2, S dnafr of e abenm-making
el o i gt o M DL AF Divveie-Cronemd).
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above, help in limiting episodes of non-cooperation where the very question of OLAT
COMmpEence o investme is at stake.

1T, The Committes further considers that the Regulanion could be amended ro reinforce ihe
principles and practical mechanisms for loyal eooperation of TBOAs wwarnds
OLAF, 5o as to avord duplication of mvestgative effores, Ar the same ome, given the
horizontal nature of OLAF's investigative mandate scross mstitutions, the Regulation
could provide avenues to make cooperation with IBOAs enforceable and establish
remedies against obstrucrion — therchy ensunng thar COLAT can fulfil its investigative
responsibilines effecovely,

313 OLAF's case selection and framing of investgations

08, The framing of OLATS imvestgations is a cnbocal intersection berween operanional
independence, procedural efficiency and respecr for procedural safegoards. OLAF must
retain full discrenon o act independently pursuant to its mandare, bur i muse also ensure
that invesagatons are conducted efficiently and wath due regard for the nghis of the
individuals and ennnes concerned. Smmking rhe aghr balance is therefore casenial for
repulatory compliance  purposes, uliimarely strengthening both the credibiliy amd
legitmaey of CHLAFs work,

W The discretion m open cases (as provided in Article 5 of the amended OLAF Repulanon)
is # prime feature of OLAFS legal se-up and o fundamental element of s investiative
autonomy, The Conwnittee weleomes the intermal puidelines that have been developed
puide staff in this etucial phase of ease selection™. Tt also acknowledges that these tools
provide structured puidance while also preserving OLAF s essential autonomy in deciding
which marters to investigate.

110, The Committee nevertheless considers that sueh diserction would benefit from being
exercised within @ more clearly defmed framewock of legally binding provisions, which

could be further develnped.

FT1 I this regard, the reference in Article 5 1o the existence of ‘sufficient suspicion” coubd
benefit from further clarification, This is the primary criterion for initating an OLAF
investigation, so it would be advizable for the Regulation o prosade guidance on wha
consttutes ‘sufficient suspicinn’. The Committee understands that the Repulation cannat
set out in detatl every single coterion o be applied when opening an invesoganon, but ic
considers thar the Regulanon could ar least idennfy the key elements thar OLAF shoubd
consider when assessing whether this threshiold 18 mer — thereby ensunng consistency,
rransparency and accountability in the apening of investigrions, Clear reference wo these
essential elements would also reduce ambiguiny and porential dispures regarding the
legality o approprateness of decisions to open investigutions, thereby reinforeing bath
proccedural (aimess and public rrust in OLAFs investdganve mandare.

112, The elear definition of the scope of an investigation s coually important o the
criterion of “sufficient suspicion’. The Committee already emphassed this concepr in
Opinion Mo 3/2024%, Defining the boundaries of cach case from the outset is cssential

B Internal p;m:|chr.u:s- span trom the GPs to other guxbr]lnns :vpr.q'lt'lq ten pppse =elecHon.
5 Oipiniaon Mo 52024, OLAF Y Guatdeler an dorerigation ferair,
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in order to ensure that investigations are Foeused, propoctionate and conducted in
accordance with procedural safepuards,

13 The amended OLAF Regulation does not a1 present incluce explicie provisions on the
‘seope of the investigation”, It instead leaves this comcept o be addressed only in the
GIPs™,

114, The GIPs provide wseful guidance, bue their limited legal smus can leve oom for
uncertaingy regarding the formal boundaries of investigatons, Embedding the prineiple
of ‘well-defined scope’ directdy within Article 3 of the Regulanon would prosade OLATF
with a legally enforceable sgandard thar reinforees procedural safeguards, ensures
consistency across cases and ulomartely strengthens the legiomacy of investgative
decisions. Furthermore, such a formalisanon would enhance OLAF'S effecoveness by
focusing invesopeove acovites, ensuring proporionality in resource allocanon and
providing exrernal smkebolders with grester elarry and predicrability regardimg the
parameters of OLAFs mandate,

115, Moreaver, comsideraion could be given o the possibiliny of reintroducing in Arocle 5 the
reference o investigation policy priorities. Hsabfishing such prionnes would allow
OLAF 0 focus i resources on cases where it can achieve the highese added value,
ensuring that investgative efforts are both strategic and impactful, Clearly defined
pricmines would alzo provide puidance o seaff in the case-selection phase, promotng
consistency while safeguarding OLAF's operaponal independence. This would  also
support the smrategic allocation of resources, partcularly i view of any porenal

expanson of OLAF's mandare (see 2.0 1 OLAFT mandaie ).

116, Concentraung OLAF's effors on the areas of greatest relevance or nsk would allow it
strengthen its effecovencss and maximmse the added value of 1= invesoganve actovioes,
Adoping  cleady  ardculared  prionges  would  also mainmin reansparency  and
accountability, demonseruing o stakeholders thar case selecoon s puided by objecnve
criteria and aligned with OLAF S overarching goals.

3z The conduet of OLAF investigations
321 The duration of investigations

117, The obliganon o conduct admimstratve procedures wichin a reasonable period of ome
i5 4 general principle of EL law and parer of the aphr w good adminisirarion enshrined in
Article 41 of the Charter of Fundamental Righs (CFR)Y™, Arncle 41 guarantees thar every
person has the right o have their affairs handled imparially, faidy and within a reasonable
tme by the ELMs institutions, bodies, offices and agencies, In line with this principle,
Article T(5) of the amended OLAF Regulanon provides that Teeetigasars ol be comidreciod
comtimurly aver a periad wdich st be penpartiondlte fo the drcamstances ane congleaty of the s,

B Cuklelines nn Investipaton Procedures for CAF Saff of 11 November 2025 =nrf.-rinp; mm fnrce a8 of
]_|.I.I'I.'l.l.l.'|' 26 [ Ares( 2597 15N, [n Tun:icl.-]nr, Article 21 of the GIPs -j'rlrrn'iﬂlm: un the Soope of CVLAF
mvestigatinns) can also be found in Armicles 2, 32, 28 and 36

M Article 41{17 of the EL Charer of Fusdamental Righes reads as follows Feer e das the mpft i Sar ds or o
i dowale Qogpuartiondfy, Neody ool uviiin @ eemnliy g Bt denitwiiew, foaffes, affices awel apensies o i Ui
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[18, This legal requirement ensures that OLAT investigations respect administeative faimess
anad are eonducted efficiently, while also mking into consideration the complexity of the
matter umder investganon, OLAF is therefore obliged o conclude its investigations
within a reasenable period of nme, balancing thoroughness with the oghe of the paries
imvolved o omely resolunon. Moreover, the omehness of QLA S final repores 15 crucial
for both the eate and qualioy of follow-up of s recommendations,

119 Armcle 15(1) of the OLAF Regulanon explicitly entruses the Superazory Commitree with
the task of monitoring the duranon of OLAT investigations™. Cther provisions ser our
OLAFs obligation o report o the Sopervisory Commitee on the duranon of
mvestgatnons™. In boe with the mononng unetion entrested oo it the Comminiee
enngiders the duraion of investigations 1o be an imporant indicaror of the effectiveness
of OLAF'S action and has over the vears Pﬂll.'l particular attention to this subject” . In rhis
context, the Committes considers that effective internal management and monionng of
the duration of investgatons should be a key priomy for OLAF, ensunng thar the
integrity of the invesogamve process is matched by procedural efficiency in achieving s
Db|ﬂ:t|u:5 It is noteworthy that OLAF's recentdy revised GIPs™ expressly incorporate
the requirement to conduct investipanons within a reasonable tme and mmpose on seaff
the duty o avend unjusofied periods of mnacovity, This represents a positve development
that is fully alipned with the Committee’s longsmanding recommendations,

120, The Commres understands that the OLAF Repulanon cannot presceibe a specific dme-
limir for OLAF investigations becaose each investigation should be considered in the
context of it specific circomstances (as conssstently reflecred in the jurisprudence of the
CIEL). Monetheless, the Regulation could be more explicit in stating thar OFAT i
bound by the general principle of conducting s nvestigation wrtlin 8 reesonsble
&me’, therchy mirmonng the fndament] nghe to good adminstration enshrined in
Article 41 CFR, The recent insertion of this regquirement into OLAFs GIPs demonstrates
that OLAF already recognises the importance of this principle in practice.

121, Muore importantly, the Regulinon could rw.]uirt' OLAF to pur in place a control system
or spedfic pmfrduml measunes once an investigaton cxceeds a certain duradon, The
Commuttes recognises the efforts miade by OLAF in recent vears m strenpthen its ingernal
control mechanizms over the duration of invesngatons and acknowledpes the provisions

W Arricle 15010 Tie Superatioer Commaier sived rggdory srosar the aogilomendaion by the OO of s amreripadir fiaedion, i
araler fo sviagivre e OO duslgpesaane dn Sl frterr e of ey ssmbedorens danfere o & by ol Bagodator, T Yainvines
Cartfoy hall v parsierlas arodmitee deveippanents coasepuigg O ot of preedo gravanien o e
drsasfon oftovessipatioes

W Articles 7(B] and 17(3)d of the amended (OLAF Repulation.

W Bee SC Orpairdon Mo 572021, sadots o QLA farieiion oty sare fham T6 morithe e 2009 5C Opinion
B 32024, DLAFY Condelvwer s fove sttt froseares; and 50 .‘l.nnl.u.l netivity R-rpﬂrl. 21:'34 section 2 20 -'vm:lr.'-wm;q
e darratosm of OILLF'r dusmrttimisonr | anraaliniole s O ' 3
Lninn.

B Amicle 4 of the CGRIPs (Anes (202597 UG
¥ Jedigment of the General Court of # ]ul:.' 2008, Frawsdes amd Bek v Commrirong, T-48,4005, BCLEELT: 208257,
paragraph 274; judgmene of the Gepeml Cowrt of 18 May 2M7, Pargers v Bwimpean  Paribawens, T-160/146,
ECLEELET200 7347, paragraph 104 juderment of the Generl Coure of 29 June 2022, Fo Pafeemabiwe Cogpenatiog
i v o, T-000,/ 30, ECLERUT: 2022407, paragraph 51
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introduced in Asticle 32(Z) of the recently revised GIPs: ", These developments are
weleome and represent a conerete step towards improving the tmeliness and efficiency
of OLAFs investgative activities, However, the Committee considers that the formal
cuisience of such an ieermal conemol syseeny, whach is essennal for transparency and
accountabihity, should be exphotly anchored i the OLAF Regulanon self in order wo
ensure its dursbiliry and lepal ceman bevond inrernal procedural eules.

122, In this regard and by way of illustraton of the type of measures that could be envisaged,
the Regulanon could require OLAT, after the current average threshold of 24 months
indicared in the OLAF Annual Report, wo mke concrere steps o aceelerate progress over
and above repomng o the Commiree. In addinon, when serious obstcles e
encountered during an investgation, the Repulanon could require o formal decision by
DG OLAF on the way forward. Such o decision would allow DG OLAF w0 assess
whether to continue or to close the case (taking o consideranon the obsacles or
speafic circumstances of the case) as well as the Blelihood of successfully closing it with
recommendanons. Implementing these mechamsms would nor only enhance procedural
cfficiency bur also smengthen the pracdeal implementaoon of the right o dmely
IV estTations.

322 Procedural guarantecs

123, The respect of procedural guarantees in the conduct of CHLAT investgations is a cenrral
clement of regularory compliance in OLAF's invesagarve activities, As OLAF's
investigative powers have expanded and become more sophistocated, it has become more
ymportant b assess whether the exastng safepuards in the OLAF Regulanon adequarely
protecr the fundamental rghs of persons concerned. The inrrodection of the Controller
of Procedurnl Guarantees in 2020 was a significant step forward, bur several srrucmral
arwd operational aspects of the current framesork continue o limie the full and effective
exercise of procedural nghts dunng OLAF investigtions,

124, The creibiliey of OLAFs work altimarely depends on striking the dght balance berween
the EL's intercst in combating fraed and the need g0 respect the rights of individuals
imvolved m invesngatons. Ensunng that such persuns benefir from clear, accessible and
enforceable procedural guaranrees is therefore not only & marter of fundamental nghes
protecnon but alse essental for the etfectveness and added value of OLAFs findings.

125, One may recall i this regard the longsmanding issue of admissibility of OLAF'S final
reports as evidenee in national judicial proceedings under Regulanon No 88372013,
There is evidence thar one of the factors affectng such admussibility was the level of
protection of procedural safepuards in OLAF investgations”. As recalled above in
section “24 o aepthord fadap-an phase’, Regulanon 202002223 remedied this msue by
inteodugang, in Article 11, the pringiple of admassibilioy of CLAFS final repors, The poin

T Amicke AT of the mvised GIP:e requires OLAFS senor management oo repor regalagly o DG OLAF on
|111.'Em,en|:i|.r|5 thar laze msie than 12 monrhs, us:pl::in.!nj_l the delsy and the remedial meassuges mken or !m:.pew:ﬂ[ mn
oecler tn aceelerate sheir progress, m accordance wish Amicle TiH) of the OLAF Repalaion.

T Ly, .. The preectie o procedara gpis of pervons comeeemen’ iy D1 aulmrmininative mmeerigedions aon she gawerribiliy
af LA Fanad Beports ar ooy etaawe, In-depth anabesis for the CONT Committee, July 2007, avadloble ai: The

i -

i 1] CER i
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concetning the mutually reinforeing relationship between procedural guarantess and the
effectiveness of OLAF investigations nevertheless remwaing valid vnder the amended
Regubation. OLAF recommendations are not binding on the recipient comperent
authorites, sooit may be argued thar, the more ngorous the prorecion of procedural
guarantees i OLAF mvesnganons 15, the more likely i is that the follow-up wall unfold
in reascnable ome, wich fewer doplications in the interest of procedoral efficiency and 2
lonrer probability of appeals.

126, Moreaver, the non-binding narre of OLAFSs recommenidations makes it parmculardy
important, in the interest of legal cerminty, m provide for clear procedural safegoards and
puarantees by Repulanon. Although the applicabulioy of the CFR w0 OLAF 15 undispured
by wirtue of Artdele 51 CFR, the CIEL has nonetheless claritied the limited applicabiliy
of certiin CFR nphes m the specific cose of OLAF investigations,

127, For mstance, Article 41 (2 CFR enshrines the eight to access files as pamr of the right o
pood administranon, However, the OLAF Regulation does not expressly ser ot the
spedfic tight of a person concerned in an OLAF investigation to access the fle, On the
contrary, the OLAF Regulation stresses the importance of the conbdentulity of OHLAFs
investganons and clearly proreces i The C]EL has therefore held that, withoun prejudice
o the mghe o be heard, OLAT s nor obliged m grane access o the file @ a person
concerned. The CJEL based this ruling on (1) the non-binding nawre of OLAF's final
reports upon its addressees; and (1) the fact thar the decisions capable of producing a
distiner change in the legal position of the pergon comeerned ave adopred nor by OFAF
but by the authority (the national awthority or EU IBOAS) in charge of following wp
OLAFs recommendations * This example therefore illustrares the importance of clearly
stating, 10 the amended OLAF Regulanon, the procedural guasantees and rights afforded
1o persons concerned.

128, In this contest, the Committee considers that renewed atention should be given o
procedural puarantess — both e (i) uphold the stndards of good administration and
fairness enshrined in the CFR; and (i) o enhance the pracdcal value (g st of the
safeguards already enshrined in the amended Regulanon.

129, Fdenifficatfon 23 person copcemed. The procodural framework established by the
OLAF Regulavon revolves ponmanly around the smms of pofsos coflestted’ inoan
investiganon. The cntena, oming and way an individual or enow is ientified as a person
concerned are therefore impertane because this qualificanen wrigpers the applicadon of
specific procedural safeguards, Iris clear thar the idennfication of o person as ‘concerned”
is not a merely descriptive step in the investganive process bur a leml detesminadon that
matks the moment from which certin tghes {eg. the deht o be infommed of the opening
of the imvestigation, the right not o self-meriminate and the rght o sobmir observarions)
heoome applicable. Ensunng clarity, consistency and transparency in this idensificanon is
therefore essential to safeguarding fondamental nghts and promaoting the proper conduce
of OLAF invesngatons.

T See prder of the Coore of First Instnece of TR December 20003, CrsmvemPlaion v Casmsrinoion, T-215/12,
ECLEE L T2 8552, pnngr:rrlh 63 See also, maore recunﬂ:\.', iuﬂgm.em nf the Court of fustice of
30 Moevember BOE3, b s v Comrarian, C-THT 22 Pand T-81,/21, ECLERUAC2025:940
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130, A person may be identified as a person concerned from the bepinning of the investipation,
Irn this ease, this status is tvpically indieated in DG OLAFs apening decision, T however,
4 person concerned is identified as such ar a fater stage (for instance, following the
emergence of new evidence], the current regulatory framework does non require OLAF
o formalse ths change wath a formal decision. This differs from other procedural
developments during an invesnganon (such as extending the inigal scope of an
inwvestigation or splirmng @ case) for which formal decisions are required.

131, The Commirmes find notes thatidennfying a person as a person concemned 8 e amoanes
o extending the personal scope of an invesoganon. Indeed, expanding the personal scope
corals formally banging: addinonal mdivedoats or legal enooces within the teach of the
inguiry, thereby subjecting their conduct 10 examination and riggesing the full ser of
procedural rights and chligations associated with thae status, The Committee seond recalls
that, in the absence of a clear and tmely formalisaton, indiveduals might not be fulky
awan: that they have acquired a sttus that grants them specific procedural oghts within
the invesoganon. Such uncerminty not only undermines the transparcocy  amd
predicrabaliny thar EU admimsrratve action is required o ophold but also risks affecting
the legalicy of QLAF'S acts (because procedural gnarantees can only be effecnvely
cuercised once a person s duly informed). The Commitiee therefore considees thar
efnguring a formal identification of the prefani conceried by decision pre-r_'eded by
a legality check iz csgential in order v enable the proper exercise of fundamental vights,
o reinforce tust in OLAFS procedures and, ultimately, to safegoard the legality of
investEative measures.

[ FEISLNE 7 PErF I Gy Tl Lh frRi) N, FLED]  Fis]
; . M Further issue relatng to provedural grarantees concerns the differenoal
rreatment of persons concerned inointernal and exiernal investiganons. As noted in
Chapeer 27, Regulagon No B33/2013 initiated 2 progressive alignment of the
fundamenral nghts and procedural puarantees atforded o persons concerned 10 these
owo types of invesngatons. Despite this progress, cenmun procedural poarantess are sodl
caplicitly granted only in the contexr of exreenal investigations and ot in inteenal ones
fand vice versa). These asymmetries appear justified in certain instances ™, Nevertheless,
miost of these lack justification and should therefore be eliminared in order to ensure that
provedural guarantees ave applied unifommly and without discnmination.

133, A clear example of such diverpence concernis the right mo be assisted by a person of one's
choice and the feht to avoid selfincrimination, Armicle 3 of the amended OLAF
Repulation, which governs external investigations, clearly prowades for both these righrs,
By conrrast, Ardcle 4, which governs internal investgarions, does nor explicidy nefer w
them. Indmiduals subject @ meemnal mvesugatons are therefore placed in a less
favourable positton than persons concemed in an external invesogaton. This in pracice
means thar, during an inspeconn of KL premises carried our under the amended OLAF
Regubaton in the contexr of an inemal invesdgaton, teither the mghe o assistance nor
the right o avord self-inerimination is formally recopnised for persens concerned. QLA

See sectinn “2F Progrecde afipsnt of A e dee seterna vl sctaral imvestipations
T Bee, as g prime cxample, the provisien on the nguge regtime oF interviess (ticle 9050 of the snended OLAF
Regulatsom)
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is therefore under no legal obligation to inform the Rt comeerngd of the existence
of these puarantees,

134, Ir is wadisputed thar OLAF can, under Anticle 4, comduct unannounces inspections of
EL prremiises and that, in such sitiations, the presenee of the person concermied as well as
the taking of statements i not obligatory, Monetheless, where sach interactions do ke
place, thers 35 ne consancing ratomale: for subpecting B officials or other servanes tooa
less protectve regime than thar appled to economic operawrs 0 comparable
circumstances. The nature of the Investgamve contexr does noc justify any limitation of

thewr nighrs.

135, Forreasons of internal coherence and faimess, Article 4 should clearly provide for the
right to be assisted by a person of choice and the rght to avoid self~incrimination.
Thes would also contribore o the overall leginmacy and trustworthiness of CHLAFS
Gpetations,

Uit The Heht o bo infatmed” of balng g potpon ceocpinod Another sigmificant

procedural guarantee thar is cureenily afforded incomsistentdy o persons concerned in
inrernal and external investigations i the vght of o peeson coneerned o be informed of
their status. According o Article 93 Sor roon ar an iereriination ereads dat an afffdal, sther
sersendy aweselier af aa institaion o bogy, head of offfr or agenay, ol mensler sy be o oo
corarrme, thd offfciad ether revaid, wvesler of an insfiteiion or oy, Seed of affice ar qgency, or st
aeirer el b riformedd Fo that effect, prowided fia S dves arod prgnalice the conalnet of the frrestgation
ar of aury dnvestigative proceedings falling within fe rovnr of o masiond fdiciad anthority . However,
this provision only refers to mternal investiganons. The Regulanen does not expressiy
extend the mght of o person concerned in an exrernal investigarion o be informed.

137, Reasomng by analogy, the CJEL has held that the nghe of defence requires this
informanon m be given w persons concerned nor only 10 inreenal bur also in exceenal
investgations . Morcover, the General Court has also clanified thar this guarantee shoubd
apply nor only 10 matural persons concermee but also o legal persons eoncerned in
exberrel investips Hong ", These interpretations recognise thae the rght to be Informed is
a fandamental precondition for the meaningful esercise of the dehe of defence,
irtespective of the investigative context. By reoogmising this right across both procedural
settings, the CIEL has ensured a more consistent and vights-compliant appheatnon of the
cuisong lepal framewaork.

138, The Commures considers that an upeoming revision of the OLAF Regulanon would be
a omely opporunity to ranslare this junsprudence into hinding legiskative provisions,
therehy eliminanng lngering ambiguites and ensunng internal coherence in the
Regufanon. Incorporating this righe explicitly within the text of the Regulation
would provide legal certainty and predictability and would facilitate uniform
application.

'_] uign'u.-nr @f rhe Gencral Court ot 3r_|u|'.' 2016, l!J.u‘tqu.wjﬁ v Cavmaerran, T-4830 13, BECLEEL T AG42],

paragraphs 221231,
T ludgment of the General Court of 29 Jwwe 2022, LA Dtermmisma Coghenaron. S v Cosvenirrron, “T-60H, 3,
FCLERELST:2022:407, parraphs 22-23,
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This amendment sheould apply without prejudice e OLAFS ability o defer such
information where necessary, as alveady foreseen in Artele 935 The Repulation must
confinue 0 pequire thar OLAF, when conducting both  internal and  exsemal
investigations, balances roo compenng imperanves, On the one hand, i@ muost inform
indmiduals thar they have become persons concemed, so that they can exerase thewr
defence rights eﬂ:cut—th Cin the other hand, it pust preserve [hclmq_nn confidennaliry
and procedural ct’tmlc—nm of the invesoganon: Armicle 903 nphdy allows OLAF
postpone notilications where immediate disclosure could jenpardise the investigative
process of fnterfere with parallel proceedings wnder national judicial authorities,
Incorperating the dghe 1o be informed across all wpes of mvestzations should therefore
be accompanied by a dear acknowledgement of this balancing exercise, ensuring that
fundamental nghes are upheld withow compromising OLAFS mandate w0 conduce
investgatons,

] N ; gafiosr Aorricke 11(7) obliges
OLAF toin Enrrn the person concerned of the clusur: r.'uf' the investigation only if OLAF
has found no evidence againse them, "The Commitres considers that the Regulanon shoulbd
be madified so that this obliganon applics independently of whether the invesogation has

been elosed with o withouwt findings.

OLAF should therefore inform the person concerned of the closune of an mvestgaton
apainst them in all crcumstances — unless there are excepronal reasons not o nform the
[eesion concerned (such as a risk of impaitng the follos-op o the recommendations).

The Committée has already expressed this posiion in the past”. The relevance of
informing persons concemed of the closure of an :m-q:mg-umn has been fusther
reinforced by the 2020 amendmens w the OLAF Regolaton, The Committee pores that
the norfication of closere of the nvestgation is not merely 4 mater of good
admmistrative practice but is an essential procedoral safeguard, Timely cammunication
ensures that persons conce rmed are made aware that the investgative phase has
been concluded and enables them to exercise their rghe w file @ complaint with
the Controller of Procedural Guaranees, thereby ensunng that posennal breaches of
therr nghts dunng the invesogation can be examined. By faclicaong access 1w the
complainrs mechanism, the obligainon o inform persons concerned of the closure
ensures internal coherence of the Regulanon’s provisions, and dircetly contributes w the
overall accountability of OLAT S investigations,

323  Review Team’s opinion on closure of OLAF'S investigations

Throughour the course of an QLA F investigation, an internal advisorny and conerol system
provided in Armcle 17(7) of the amended OLAF Regulanon ensures (i) compliance of the
activitics undestaken by OFLAF dunng its investpation with the prnciples of legahi,
necessity and fm':l'mﬂiumlir!.; [ii} the respect iof prm;u.—-ulufal puataitess anl Fundamental
riphts; and (iii) the correct application of EU and national L.

This indlependent sntermal legality and conteol meehanizm iz cuerently assigned o a ream
of leml experts within OLAT (the Review Team), which s directly responsible o

T Bk

50 Owpimion M 502020, leadetr of OLAFY  wesdiobens danimy werr thaw 56 sonths e XS,

Recommendaion &,
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DG OLAF. The Review Team thus serves as a fundamental safepuand, ensuring that
OLAFs mvestipations are carried out in full complianee with the applcable procedural
rules and standards, thereby underpinning the legality of DG OLAFs decisions,

In thi final phase of an OLAF investigation, the Review Team examines the final ease
report and the proposed recommendations and submits an opinion to DG OLAF, This
opinion provides an objectve e pon evaluaoon that is disunce from the management’s
owersight function and on the bass of which DG OLAT makes ther decision. The opinicn
may conrain confidennal informanon for inremal use only (such as elements relatng o
human resources, managenal consideraons or other sensidve aspeces, which are not
meant for dissemination outside OFLAF),

The Commintce considers thar the requirement intreduced by the 2020 amendments for
the opimion on closing of the Review Team to be arached o the final case report (where
the larter is rransmirted 1o the recipients) may present cerrain challenges affecung the
usefulness of thae opinion, particularly as regards the contmuity af investigations™, The
ex bermal circulation of such a document could lead oo assessments which are more limired
in soope with a view to progecting the equally impoertant aspect of confidentalicy of
internal marters. This might in purn reduce the added value of the opinion for the iniemal

legalicy check purposes for which i was onginally conceived.

The Committes therefore suggrests reconsidering the last sentence of Arvicle 17(7)
of the amended OLAF Regulation with a view to ensuring that the Review Team®s
opinion remains an inemal document and that, where appropriate, only its
conclugions are communicated © external recipients. This would improve the
Review Team's abiliy ro fulfil irs eole as an independent safeguard, prowviding the
DG OLAF with a reliable and meaningful appraisal of the lastulness, proportionaling and
procesdural inregrey of the investigative activities,

324  OLAF-EPPO cooperation

The Commimee has closely and continuously monimored the cooperaton berween OLAF
and the EPPOY since the lamer's esmblishment. This 15 wesnfied by previous opinions,
which have examined in dewail the working areanpements berween the tao bodics as well
as the conduct of complementary investigations™. Through this sustained monitoring,
the Committee has consistently sought o ensure that OLAFS cooperation with the
EPPCY is camied our effectively, coherently and in full respect of OLAF's mandare,

The issue of DLAFs reporting obligadons owards the EPPO is key to their instirutional
relatiomship. & Committee opinion that is curmently under preparation will address this

comprehensively™,

The 2020 amendments inroduced the provisions demiling the relationship berween
OLAF and the EPPO into the OLAF Regolatien, The Commutice considers that these

EBee S0 Annual Acdvity Reposr 0134, paragraphs 93 and 94,

TeRer SC Opimon XNo 27020, Weskigg gty tefman OFAAF gaud EPTYE SC Opemon Bo 1723024,
Cmmpidemmendary fovesiipatons of QLA anad e EPPO, complemiented by the annual folliw-up exencse, see 5C Anigal
Activity Repore 2024, section 21
S The Commiteee i@ expec ied w adop i opoion durng che e half of 2026
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jprovisions are drafted in detail with the clear aim of allwing smooth collabotation,
Huomrever, the Committes™s monitoring, which is focused on the practical mmplementation
oif these provisions, has identfied some improvements that would be both possible and
desirable,

. The Regulation contains broadly framed concepes thar OLAF and the EPPCO might

interpret differently. & key cxample can be found o Article 12{c)(1) and (3) of the
amended OLAF Regulation {Fenarig cemaal coadet fo e EPPOY L The Offe aleall
st 2 tepott to the EPPO) withoor wodoe delay o owy crmsinal condirt i vegpect of
bl e FEPPCY condel escereine der comghetenae (. L 30 The Olfficr hald soott be S fo report do e
1000 meaifesdy warobsmatisted sllegations

Im the absence of internal guidelnes, interpretanve preambles o the Regulaton, case lo
or any other interpretatve msoument, the conceprt of ‘mamfestdly unsubstanoared
alleganon” remaing inherently ambiguons and susceprible o diverging interpretanions.
Leaving the concept undefined poses a significant risk, given the inherently differem
nature and mandates of OLAF and the EPPO. OLAF is an adminismatve investigative
body that operates according to prneples of admimstratyve low, By contmast, the EPTC
is a public prosecuror authoriry and is governed by the proecedural and evidennary
principles of crimingl law. The rerm in Armcle 12c(3), “mawienl spoicaitiaied aisgaiions,
may therefore be interpreted and applied differently depending on the instmtional
perspectve, poentally resulong ininconsstencies in how informanon 15 assessed and Sor
qent o KPP,

To mungate such nsks and o ensure uniformity and legal cemamty, the Commirtee
considers i necessary to peovide clear puidance in the Regulanon on the interpretarion of
the concepst of Sadestly saiantizted affgetos ' in Arocle 12e03). The Regubanon woubd
thereby contain o standard thar weould be consistently applicable in all cases, therehy alse
cnsuring consistency between legizlatve instrumenis.,

The Commitiee [urther testerates the point that beth administeative and erminal tools
ate necessary For the protection of the EL'S financial interests It is undisputed that
OLAFs investgatve mandate has been pamally redefined following the esmblishment
of the EPPOY, but the Committee stresses the point that OLAF's centrality weithin the
EUs AFA remamg clear. Clanfing reporung obligatons and coordinaoon mechanisma
would ensure that the complementary mles of OLAF and the EPPO could be fully
applied and achieve the desired impacr.

Firrt, a5 a marter of fact, it is tue that both OLAF and the EPPCY are competent to
comduet mvestigations i PIF-related mamers. This does nor, however, equate
duplcanon. Indecd, OLAF has a unique and irreplaceable mandave because (1) it
covers all Member Stres; (8o is competent for all type of irrepulanoes thar are no
necessarily linked 1o criminal conduer; (i) iz mandare alzo covers non-PIF martess in
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internal investipatons; and (v} it ean even invalve third countries when EU finaneial
interests are at stake"'

156, Neeand, from the recovery perspective, adminsteative ools can be maore efficient and less
costhy and cumbersome than criminal imstmamens ™

157, Thirg, from the instimtional perspective, the noo offices are clearly distinguished.
OLAF is a centealised investiganve body in the form of & Commission department,
whereas the EPPO s a body established via enhanced cooperation under Armicle 86{1)
TFELL This turther element makes OLAF particubardy weell-sumed wo prowet the ELs
finamcial imeresis, espectally in the contexr of enlargement, The enlargement process
pained new momenmum beroeen 2023 and 2024, so it 15 appropnare o consider the
potental accession of new Member Stares in the current evaluaton exercise. It may ke
some nme for such new Member States o join the EPPCY, so it would be pamiculady
crucial to rely on OLAF, which 15 part of the aeguis that they will already have aceepred
when acceding v the ELL

158, Ineonclusion, the legislanoe's choice on the OLAF-EPPO bilareeal relanions as esmblished
in the EPPO Regulation and echoed in the amended OLAF Regulanon should be
restated. At the same time (s lustrated above), it is & strategic imperative m achieve real
complementanty by protecting bath the relevanee and the operational independence of
OLAF,

1549, The Committee further fq'n(‘d,snl_'mi*us{ that 1,'1'|;q|:|ii1'|H OLAF 1o FI,I“'_I,' deliver on its mandate
requires the relevant legal frameworks to be coherent and aligned. This would allow
smonth and effective cooperation with other ant-fraud actors (especially the EPPO), as a
privileged partner).

Lo, The above-formulated sugpesnon wonld reduce ambiguities, minimise non-conpertion
and streambne collaboranve effors, This would ulimarely serve the overarching goal of
more effecuvely safepuarding the 1EL"s financial interests, thereby reinforcing tuse in the
integrity of EL instinmons.

33  Value of OLAR tecommendatinns end fillow-up

6l The value of OLAF recommendations and the follow-up rate by comperent authorities
(B As and natonal authonoes) are aspects which are widely conssdered as essennoal

B Thie BEPPCOI was exmabilishied the |u.51|'| enhanced COMpETAL I, #0001 A0 EXETIEe (s ;-|l:-wrun:-r|:|| Fnu'-.-r}.nmh' wirhin
thinse EL Mepbeer Srares thar have chnsen participare, The PP therefore bhzs no COPPERENTE I invesHjrate
OF Proscoune et berces thar have been commined exclustvely inchird counmes or in n||n-|'|arri|:|.1'.u'|i|1!z EU Member
Aracs,

® Bumopean Cours of Audnoes, Special Repom Mo 1/200% Figvae raad o 20 pewding <ldian awedsd,
paragraph 111, The understanding that administrabive tools can achieve the resule Faster informs Arbcle 124
{ W nmpimrmiery sesigetions | of the amended OLAF Regulation; ' e by EFPO i ondvctagg an sorectpatinn ol
e [reciar-Cieterad, i soly grotified cases, mriders phat an mvedgaon by e Ofie ohowl glm b apoed w oomrdane uvdh phe
et v the (e weith 4 wlew b Selliedng ha sdopuion of pitcodansy masieies of of Sadaci]
discipRassy oo sdiosdoteinadive aphion. b e bl mrorm the TP st e ol o and farpose of i
arergatio, |
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when assessing and refleeting upon the funetioning and impact of OLAFSs investigative
funetiom.

I this respect, certain distinenve fearores of OLAF'S legal framework have remained
unichanged throoghout the 26 vears of OLAFS activity. They continue o shape s
investigative approach and mandate,

First, OLAF is entrusted with a very broad mandate, cven when one considers only
PIF matters, Tndeed, the E1's financial interest encom passes expenditures, revenues and
assers covered by the EU budget and the TBOAS budgets. This means that OLAF can
investigate a wide array of policy arcas that have been entrusied o different ‘compereni
authorites (e.g customs, agriculoaral funds, stucroral fands and external aid). Such
authontes could be both [BOAs and nanonal authorines.

Seonal, OLAF's recommendations (regardless of whether they are judicial,
adminisirative, financial or disciplinary) have no legally binding value. [t i=
therefore for the comperent [BOAs or nanonal authonties 1o decide whether they wish
oy implement them, OLAF has no powers of disect enforcement and does nor have the
power o ke lepal acnon if its recommendarions are ot implemented. Moreover, the
implementtion of QLA recommendanons may involve addidonal procedures thar ean
extend the tme between the dentification of the suspected fraud and the actual
recovery,/prevention of losses, potentially leading to duplication of efforts as well as
making the ourcome mone uncerain.

The issue of the legal value of OLAFs ourput has long been debated m the past, maostly
in the context of efforts o enhance the follow-up of OLAF's recommendadions®,
However, no substanuve changes have so far been made wo this sec-up. This 15 lameely doe
o the complex implications of aleenng the legal value of OLAF's output. These include
porental impacrs on (1) the balance of powers berween OLAF and comperent aurhonies,
andd (i) the beoader procedural and  nsdtonal  framework poverning OLAFs
investigations.

The Commuires recognises thar aleering the begal value of OLAFS ourpur would encal
considerable legal, procedural and insnrunonal eomplexities, and would therefore require
carefil peflecion, With eegarel o financial recommendagions, however, one possibility
might be to moee strongly invalve OLAF i the recovery of funds in order to strengthen
its independence in fulfilling its mandate and the effectivencss of its activities.

The above-outlined chamereristics of OLAFS legal framework (e, the non-binding
mature of its recommendations and its Bmited direct enforcement powers) might resule in
fragmentation and nefficiencies durmg the prooess of ‘protection of the EL financial
interests', spanning from detection w recovery.

i Bee SC Oplnion Mo 2/ 2017 deewpanying the Ceavaremon Eialvaiion rgord o the appiication af #e OLAF Begndrion.
See also pamnt 17 of BCA Opinion Mao &/ 2008 on the Commission®s proposal of 23 May 2018 on amending CLAF
Regulsiion (EL, Eurabom) Mo BE3/2013 as regands: cooperation with the rurllpurl Puble Prosecune’s Office

:I.L'IL‘I the cifectiveness of OLAF |nmhﬁ:.1.|crn: J.\.ulla.Hr at: !lplnm Mo E"_'?HIE up the Lgmm sEnn's F[ puzal ¢ |
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Bath the Supervisory Committes and the Burapean Court of Auditors have consistently
highlighted the shorteomings and challenges that are partieularly associated with the
follow-up o OLAF recommendatons™, Legislatve inidatves have sought o address
these shormcomings in response, The esmblishment of the EPPCY has 1o some extent
mungaced the lack of follow-up of yjedical recommendanons by providing a dedicared
prosecutorial - mechanism.  Simolaneousty, the X020 amendmens m  the QLA
Regubaton  ineeoduced  specific provisions o improve  the follow-ap e for
adminstrative  rocommendations, reinforcing the framework for cooperaton  with
matieial and EU authorities and ultimaely secking 10 enhance the impact of OLAFS
irvestigative work™.

Iy addition eo the legislative ehanges, developments in OLAFS internal organisation have
further helped streamline the process of monitoring and follow-up. In June 2021, the
Moniwnng and Reporting Unit was creawed within OLAF. This s responsible for
monitoring the follow-up in coordination with the mvesogadve wnits. Moreover,
monitoring acovity i parmership with DG BUDG and annual reporting 1w the
Commission’s Corporate Management Board was established™. In 2024, 2 new
monitorng ool was inroduced thar allows the Commussion’s spending services o
ditectly encode their progress in implementing recommendanions throughour the vear,
thius 5h'||1lif-_|,'ing the exchange of data with OLAF,

Oin the basis of OLAFs repornng, the Committes notes that OLAF s newly implemented
moniroring peocedure is fully aligned with the Comminee's [eevinus recomimencdaninmns.
This 5 an imporant siep forward in light of the impact of OLAFS financial
recommendations — the most numerows and measurable ones — tha resulted in the
recovery of prevention of spending of EUR 600 million in 2024%

The Committee would nevertheless like ro make the following sugprestions with a view o
further enhancing OLAFS impact.

Fired, the Committee considers that the mechanisma currently enshrined in Article 11
of the OLAF Regulation should be reinforced, In this contest, OLAFS intemul
practives m monitoring the follivw-up are o substanoal advance, especially with regard e
IBEOAs, To build on this progress, it would be advisable to ensure that such procedures
are murrored in the Regulamon as far as posable. This woold provide a clear legal basis

thar refleets the demonserated effectivencess of OLAF's procedures.

For example, subparagraph 2 of Amicle 11(5) esablishes  thar, where  judical
recommendanons following an inremal investganon are issued, OLAF can request the
nattonal comperent authorities w jusofy non-implementaton. Exending this ‘comply or
cxpluin approach’ o all OLAFS recommendaoons and all recipient authontes woukd
srrengrihien their value and dmprove the ollow-up rre. This sugeesnion appears

HBC Upindon Ne L/2021, OFAF's mosmendations mst falloeed by pobant astbariber, Buropean Court of Auditoes,
Special repore Mo 172019,

" As seen above under 27 Progrealbe aldipoent o fe mud gapdialis fo iwtera and ectermay tnieiiations” and 24
wrisgegtdorved Sl frlss |

= OLAFs acting irectme-Creneral infiormed the Comminee that this reporting s strenpthenced in Ccrober 025,
establishing that the repoiring takes place tadce a vear,

¥ See OLAF Annual Activiey Report 2024,
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particularly fmely becavse, following the establishment of the EPPOY, the compatative
relevance of fAnuncial, administrative and disciplinarmy recommendations bas incrensed vis-
a-vis judicial ones,

174, Ve, the Committee considers that the role of anti-fraud coordination services
(AFCOS) could be extended to encompass the OLAF recommendation follow-up
phase, Article 120 requires the Member States o designate the AFCOS, Thear role is
framed in a rather general wav and ther specific competences and powers are left w the
Member States’ discrenon. The provision nevertheless clarifies thewr key objecove of
facilitanng effective cooperagon and exchange of informanon with OLAF. The
Commurres considers thir Arocle 123 could be amended o expliculy provide thar the
AFCOS ensure assistance 10 OLAF in following recommendations addressed 1o national
competent author s,

34 The Sepervisory Commirtee’s functloning

341 Members' independence and the Comminee’s role

175, The membsers of the Committee are bound by a general obligation to be impartial and
always act in full independence, respecting the dignity and public trust of their office.
The independence regquirement is enshrined i different provisions of the OLAF
Regrulation and the Commirtes's internal rules,

176, Armcle 1502) of the amended OLAF Regulation requires all the members of the
Committes o comply with the independence regquirement. Article 15(7) specifies that,
when earrving out their duties, the members of the Commirtee must neither seek nor ke
instrections from any government, msttbon, body, office or agency. Amocle 15(8)
requires the Seerctariat to act independentdy from the Commission and states that itz
offictals must nor ke instructons from any government of any insomnon, body, office
OF APENCY.

177, The Code of Conducr of the members of the Commurtee™ and Amicle 4(2) of the Rules
of Procedurc™ reirerate, in Hne with the case law of the CJEU™, the requirement of
independence of the Commintee's members by probibiting them from dealing wich a
miamer in which they have any direcr of indirecr personal inreresr thar would impaie their
independence (particularly family and financial interests),

78 Tio give full effecr o the principles of independence and imparnalicy of all s acovines,
the Commitee checks for, ar the beginming of each plenary session, the existence of any
conflict of inerest of its members (regardless of whether it is ad hoe, persistent or
repular™). Tt has put in place mechanisms that poide the disclosure, examination and

* Ayuilabde ar herpe// supenosnnycommunss-clateurnpa.eu/ document dosnlesl beesad Ge-5134- 43515234
: 2l enile =] ety [ 3

B Avalable ar
12495 i, )

M See ||.ulgmr.‘|1|: of the Crourt q:-r'_Iu.il:in:c af 21 Olerober 2021, Puarlhiereny v [, C-B04/19 P, ECLLELLC:X21:E863,
paragraphs 53 and 54, and cired case loa.

U At “ad oe” exmilict of intenest is a conflict of Interest relatlng to ooe or meore ltenis oo a pletmey sesion’s apencda.
Persistent” inplics o sitwaton thar i@ continuing withowt stoppang, “Regular' refers i siations thar oecwr o
eomsi sl inkervals or follow a patern oF repeated sourine,
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mufageinent of such situations so a3 o ot inpair the Commites’s independence as a
collepial by,

The Commites can mitigare ad hoe conflices itself, bae s for the appointing instimitions
to take appropriste steps when repular and persistent conflics of interest arise. The
Commurtee 15 convinced that it would be useful for the legal framework o clanfy the
procedure for siwatons where o persistent or regular conflict of interest arises
(whether due o a change in @ member's professional or personal sianon or other
relevant circumstances). Clarifving thar such simations fall expressly within the
scope of Article 15(5) of the amended OLAF Regulation would ensure a formal,
consistent and predictable approach o addiessing simuaoons thar could stherwize
eompremise the Commission’s reputation and effective funcioning.

As for the monttoring role of the Committee, subparagraph 6 of Armcle 15(1) of the
amended OLAF Regulaton states thar “the Superiory Casmittee il e gramted aeoeig do alf
she dnfurncationt ain docments 8 coriiders wecriary for the perforsare of iy fack, fncliding repots
il recaammpertalaiions on oled faeesfigations aird aser disariseed, withond feever ienferan satl tle
comatyd af prvestgontvones o fregre o wri dee regaed fo fie egeercerenits of confidenfiaiity and dade
[prfection’.

Repulation 202072223 introduced this key subparagraph, It marked 4 decigive tarning
point, ending the longsmnding discussions concerning the Commitree’s right to access
informarion necessary for the exercise of its moniorng funcdons and emabling the
Commrtee o fulfil s mandare n an evidence-based manner and with the level of
independence commensurare with the ohjecoves and spint of the amended Repulaton.

As previously mennoned, the provision in subpamgraph 6 of Amcle 15(1) has been
detaled in Armcle 12 of the Working Arrangements betwcen the Superasory Committes
and OLAF, on the Commimee's direct elecreonic access o parms of the COCA. The system
of direct clectronic access bas proven o be o reliable and efficient ool for the
Commirtee’s monitoring activities, ensuring the necessary transparency while fully
safepuarding the confidentality and the independence of OLATF' investigtions, These
changes undoubtedly enhanced the Commurtee’s monitonng role and fostered mural
trust and respect between the Committee and OLAF, Building on the current
arramgements and o ensure that this high level of cooperaton 15 preserved, the
Committee considers 1t both proponionate and justified for the Regulation iself
to expressly provide for direct electronic access 1o the relevant parts of the OCK.

Embedding this pracuce in the legal framework would not only formalise a method thar
has proven successful bur woold also offer a clear and enduring basis for connnuing
eeansparency and conperanon berween the Committee and OLAF,

342  The Supervisory Commirtee and the Congroller

The Commirtee acknowledges the imporance of the Conmrolier of  Procedural
Guarantees in independently assessing complaines and providing rargered solunons te

instances of non-compliance with procedural guaranrees.

Ir is worth recalling thay both the Comminee’s and the Conroller’s mandaes cover
priccedural guamniees.
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Article 9b 'I_'w_ll'a.f..'fn'.h N.rﬂ.l’.'.-:m:rm-] 111'c|1.'idu:s that 'Y, -1 ||'.l\l'u'.\'r.v.| carrrivied thatl e enbidled o .:'uﬂ"j:‘:-
o amplaint weth e Controller rgerding te Offiea’s complance with she procedorel
gusrantees rmjired fo i A 9, ar el ar on the grosedr of an dnfrngesnent of the mls i

da fwrestigaivans By e Ohffice, 4 pardenlze-inftingementt of procedaral regaftements
eod fadetnentel Hghix. |

Article 15 (SWapersvrary Cowemaitee|] stipulates that 1. The Sagermisory Comemfive shall regadardy
moniter the plemetation by the Cffer of itr fuvertipative feafon, o onder & rinforce e O F
dndependerrce in fhe praper ecemice of fhe compedencer cowferred span 08 by S Bepwlation. The Saperrinary
Comristve phalldn particalar mandter develgpmenty concormdng the epplication of
proceduee] guanesteey i M dunation of frveiipation

This parallel coverage of procedural puarantees does not give rise m an overap of
competences. The two roles can and should be seen as complementaey. The Controller
is enrrusted with examining individual eomplanes submitted by persons coneerned and
adelressing potential breaches on 2 case-by-case basis. By contrast, the Commines's
muartdate relates oo systemic matters and derives from it eegular and  independent
miontoring of cases on s own iubacove, The Commiteee’s mole 1s therefore different from
the Congraller's, as ir foguses on owerarching panerns, seracrural issues and the consisien
applicanon of procedural safeguards in OLATs investgative activiry.

The link beraeen the o entities with regard o procedural guarantees i= provided by
Arncle Saf¥y, which sers our thar “Tie Comtratier sfhalf rapart o the Superiiory Commitive on S8
systctic Teme afong ourof Bs of het tecammende tons '

The Committee nevertheless notes that the Conooller has not vet issued any
recommendations” and that recommendatons do not necessarily reveal systemic issucsa

To ensore that the complementanty between the Contmller and the Committee i fully
achieved, it would be advisable for the Controller to report o the Supervisory
Committee on any systemic issue identified at any stage of the complaine-
handling process. Article 9a(% could be amended acoordingly, so thar the Controller
brings o the Commiree's attennon any systemic issue ansing from the exercise of ther
mandate, irrespective of whether a recommendation has been izsued.

Follwing the establishment of the Controller, the Secretariat, which s provided by the
Commussion, s shared berween the Commnee and the Concroller. The Comminee
reiterates the imporiance of a fully saffed Sceretarar e further notes thar Aricle %af3)
of the amended OLAF R_{-Hl.ll:ll."il i states thar e Comemineion sladf aliote fo M .1-':fl|f.-r'.'v'mp
Comaritiee e perswantied axd sl means geoecnaey for the Contmllr”. However, the Commirte
notes that the Secretanat also serves the Supervisory Committee, and that Article 15
should rherefore be amended 1o ensure thar approprate personnel and financial resources
maversary far the Comviiter are also ensured. This would sorengrthen inrernal coherence
between the two provisions and remove any ambiguiry, therehy ensuring the proper
funcrioning of both bodics,
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195

L5,

197,

The Committee considers thar the successive amendments o Regulaton Ne 883720103
have significantly screngthened its legal framework (as shown in Chaprer 2.

Nevertheless, as expluined in Chaprer 3, the Committee has identified weaknesses and
lirmizations in the amended OLAF Regulanon chat could be addressed. The proposed
suggesttons would enhance the Regulanon®s clarty and coherence, foster itz con=istent
application to all relevant actors and ensure tts positive impact .

Considening these observatons and following the evaluanon precess, the Commirtes
considers that a review of the OLAF Regulation under Article 192} would be bhorh
opporune and necessary. The Commiree i@ confident that i concrete suggeastions will
consgtute valable mput for the Commission in drafing any furere legislative proposal
and the co-legislamrs in nepotanng the legislanve exr,

The Commimes wishes to express its appreciation for QLA sincere cooperation
throughout the evaluanon process. This began in Aprl 2024 and has enabled the
Comimirtes o keep iself flly informed on the different sreps of the evaluation priocess.

The Commitee will closely follow the upooming developments concerning the AFA
review (parmculary developments relanng ro OLAF role and the furure evolunon of the
OLAF Regulanen) and smnds ready o engage with the Commission and other
stakeholders as approriate,

" Page 10 af Commassion sl working document,
3 Mawvernber 2020, pvalable @ £ IETrer 10

Hetter Regododn  Cordalimer, SWI2EL505 final of
L] PN 1 e d B WS e r

o
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ANNEX = LIST OF ABBREVIATIONS

civewecnint-frand architecture

............................................. Ani-Fravd coordinaton services

cremeamnes sl hartet of Fundamental Rights of the European Union
eeemeendnuet of Justice of the European Union

cestrmsmees Director-General of OLATF

....................... v LBumopean Public Prosecotor’s Office

....................... Cruadelines on investimtion procedures for OLAFs smaff
cameean - EL insrimitions, hodies, offices or agencies
weeeeMulnznnual Bnancial framewock

cscnnnn OLATF'S case management system

......................................................... European Anti-frand Office

v e Repulaton (No) BB3/2013

Amended OLAF Regulation, ..........ooo. . Reguladon No BE3 2013 as subsequently amended

TRLE i

"I,i-’;.".'!’;............... R

«eemee-Protecnon of financial intereses
visnaecencaupervisory Committee of OLAT
...................... civnieimen e s L TEREY 0N European Union
creeeenn L EERITY DR the Functioning of the European Union

LMWorking armapements berween OLAF and the Supeevisory Commirmee
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