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Foreword

Article (%) of the OLAT Regulaton states that the Director-General of OLAF may seck the
Coneroller’s opinion on any mater relanng to procedural guarantees or fundamental righes
within the Conteoller’s remir.

O this basis, on 15 September 2023, the Director-General of OLAF formally asked for my
opinion on the application and impacr of the provisions of the OLAF Repulanon relating o
procedural guarantees and fundamental rghes that fall within the Conmrollers remit with a view
to atraching it e OLAF'S submission w the Bwropean Pardiament and the Council.

I weleomed the opportunity o be consulted on this impomant marter, which 1 regard as a
testament to the constructive cooperation and mutal trust established berween our offices since
| took up my positon as Conteoller. 1 mase thar this open and structured exchange will make a
meamngful conmbution w the evaluanon process and demonstrane our shared commitment o
ensuring the effective applicanon af the OLAF Repulaton while fully respecning fundamenial
rights and procedural guarantees.

In this opinion, | will fogws on the areas of the OLAF Repulation thar refer o and concemn
specifically the fundamenial rghes and procedural guaraniees, the complains mechanism ser up
under Aricle 9b, the functon and admmistrative status of the Controller under Article 9a and
the relations between the Controller and the Director-General of OLAF, the Supervisory
Committee and other stakeholders,

Prof. Dr. Julia Laffrangue

Controller of procedural guarantees

(]
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I.  On fundamental rights and procedural guarantees

Under Article 9a(8) of Repulaton No 883/2003 (the 'OLAF Repulation”), the Controller of
procedutal guarantees (the "Controller’) i entrusted with monitodneg OLAF eompliance with
the procedural guarniees veferred o in Article 9 of the OLAF Regulation and the wider body of
rules poverning OLAF myestigations,

In fulfilling this funetion, the Controller acts as an independent mechanism ensuring that
mvestiganve activines are conducted in complianes with hoth the speaific safeguards laid down
m the OLAF Regulaton and the overarching principles of EU pomiey law, The Controller's
mandate wlso ingludes oversight of potental infringements of procedural pugrantees and
fundamental nghts of persons concerned protected under the Chamer of Fundamental Rights of
the European Union {the ‘Charter’)”,

The procedural gearaniees afforded o persons concerned include:

)] the presumption of innocence;

(i} the prvilege against self-ineriminanon;

) mespect for the oghts of defence;

(v} the rght o an independent, impartal and far invesngaton, conducted within a
reasonable ome; and

V) the night to be heard, in pardcular the nght o comment on facts relatng to the
peeson concetned before conelusions sefermng o them by name are deawn wp,

These puarantees must be interpreoed and applied in che lighe of the peneral principles of legaling
and proportionality and with due regaed o the fundamenral nghes safeguarded by the Charer, as
mrerpreted by the EU courts. The Coneroller’s decisions are also puided by the case-law of the
European Court of Human Rights on fundamental nghts guaroreed both by the Charter and
the European Convertion on Human Righes',

! Regulagion (EL, Buratorm) Mo B83/2003 of the BEuropean Parliarsent asd of the Counl of 11 Sepeember 2003
conectiing Investigaiom conductad by the Eutopean Ant-Fraed Ofice (OLAF) sl sepealing Repulagion (FC)
Mo 10731599 of the European Parliament and of the Council e Couneil Regulation (Eumom) Mo 107471999
PO L 248 1852015, . 1)

2 Bee the Charter of Fundamenral Righes of the European Linign (0] C 324, 26, 102002, p, 3%1)

' Under Aricke 3003 of the Charer, '[iln so Far as this Charmer conrains rights which correspend o righes
erantesd by rthe Convennon for the Proreerion of Hueman Righes and Funubmwnml Freedoms, rhe meaning anid
sCOpE of thinse fghts shall be the same as rhese lad down hl. thie sasd Convention ” 1m:l.'.Lnu:.rulIl,-l Apnide 53 of the
{harier ]'!Tl:ll.l.l.‘h'.".l thar [I‘I]I.'HI'III.'IF n this € harrer shall be mrl:rpr:l::d as restrictng ||rz|lvm=|] u!'fccn:tg Fiuipan nghr:
and fundamental freedoms as secognised, in cheir respective ficlds of applcation, by |...] international ke and by
igerpanopal agreemeqis m .. all the Memhber States are parny, including the Eumpunn Cogventiog bor the
Protection of Human Kights and Fundsmental Freedome |...[" Furthermore, when applyng EL law, the States
farties o the Eurspean Convention on Human Reghts remam bound by the ubllﬁ.h-:m: they volumtarily assumed
when acceding to the Comvention, Sec the jedgment of the European Court of Human Reghrs, Arotws v Laive
[GC], Mo 17302007, § 100, 25 May 2014, availshle ar hm:imudmﬂmmmﬂﬂ_[ﬂﬂlﬁ. These
eftsligrati ons miusk be asscased in the Hehe of the presemiption of eguivalent peotocten csblished in the pudumsent of
the European Cout of Human Raghts in Hogloos Have Yoallae otz o Thoed claewmier Sinketd v Telamd JGOC),
Wiy 430030 08 FECHE 2005-Y1, avadlable at hitgss S hudoe ool coe e Cengi=0i] 69564,

i
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It is of paramount imporctance for the EL cdzens, the institotions, the BU legislators and OLAF
that OLAF investgations are conducted in full compliance with the procedural puaranees
applicable to persons concerned and the Charter. Adherence to the haghest standards of
transparency, cgual reatment and fairness s essental o manaining public rust inthe incegnr
and accountability of OLAMs invesoganve funcoon, The Controller’s mandave makes a
fundamental contnbution o safepuarding these values and increasing confidence i the EL's
system of adminisceanye inves nganons,

Through the complaints mechanism, over the last four years’, the Controller has addressed a
wide pange of isswes palsed by complainants elatng o OLAFS observance of their procedueal
guarantees and the rules applicable o OLAF mvestiganions. This body of expericnee has
provided the Comrecller with a keen understancling of how the current legal framework operates
m practce, mevealing both its shoncomings and the areas in which the prorction of the
Fandamental rights and procedural guarantees could be further strengthened,

In particular, a5 discussed further below, the Controller has identified several aspects of the
OLAF Regulation that would benefit from legistative refinement. Dravang on her unigue
operadonal insight inte the dayv-mo-day applicanon of the Regulagon’s core provisions, the
Coneroller will, in whar follows, put foreard argeted suggestions for improvement in those areas
where practice has demonsteated thar cleaver, stronger or maoee effecove safepoards are
warranted,

1.1, Normative framework — Charter of Fundamental Rights of the EU

The Charrer establishes the fundamental principles and rphes thar puide the exercise of public
authony within the ELL Under Arocle 5E(1) of the Charer, its provisions apply o all
nstitutions, boclies, offices and agencies of the Buropean Union (TBOAST, which are require]
1o respect fundamental righes, observe the principles of the Charter and promore its applcation
in all their actions. As an EU boxly exercising powers conferred by the OLAF Repulation, OLAF
conducts its investigations within the scope of BEL law and must cherefore carmy oo its acovities
m full compliance with the Charter, This entails a duty to ensune its investgative activities {such
a= gathering evidence, carmying out interviews, inspeeting premises and condueting on-the-spot
checks) are carred out with due regand to fundamental nghes, including homan dignity,
mpartiality, the rghts of defence, the presumpton of innocence, dam protecoon and
proporoonaliey. Adberence o the Charter enseres OLAF'S acoons are not only effective in
protecing the EU financial inteeests, bur alse lawful, tar and consistent with the European
Ll naemn’s waluwes.

The linding nature of these puarantees 15 further confirmed by the OLAF Regulanon wself. In
pariewlar, tecital 51 of the omginal OLAF Regulacon explicitly siared thae OLAF must conduct

* Por a detuled sceount of the Conroller's actvity over the last few vears, see Acovity Report af the Coneredler of
Prevcedurml Guarantees for 2022, PUB/ 2025 7803 (00 © 248, 1372023, p. 13 Activity R:.Tn:-rr nf the Conemlier nf
Procedunl Guaramtess for 2025, PUB/ 2004/ 805 (0] C C/204/5675, 23920248); Actvity Hepore of the
Contmller of Proceduml Guanntees for 2024, PLB/2025/865 (00 C, C/2025/4511, T.8.2025); the Controller's
Olpinien on the draft Gaidebines on Investgation Proocduncs (GIPs) of 28 July 2025, available ab: 4065500 3-4b02-
Al EARSE-038c 4 bbde en: and the upooming Activity Beport of the Controller of Procedural Guaromos for
225,

i
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its mvestigations in compliance with the principles recognised in the Charter, This commitment
was reirerated and reinforced by recitl 16 of Regulaton (EU, Buratom) 2020/2225", which
amended the OLAF Regulation, Although recitals do ot have independent normative foree,
they play an important interpretative role, clanfying the legislators” intent and puiding the
mterpretation and applicanon of the operanve provisions of the Regulation. In this sense, the
recitals unequivocally confirm thar the Charrer consnrures a central legal benchmark for
assessing the lwhulness and fairness of OLAFs investigative practices.

However, despite these clear references in the recitals, the operative provisions of the OLAF
Begulation do nor consistently or explicidy vefleer this commitment, In pasticulas, Article 9,
which sets our the procedural puarantees applicable o persons concerned by OLAF
mvestigations, does not contin an espress reference to the Charer of 1o the obligition o
respeet the fundamental rights enshrined in it Similacly, Arvicle 9b, which esmblishes g
complaints mechanism, refers to the possibility for persons coneoerned o lodge a complaing on
the groonds of an infringement of fundamental dghes only in general and rather vague terms,
withour explicitly identifying che Charrer as the applicable standard of protection”,

In practice, the Charter already goides the Controlled's mandate, as the Controller’s
implementing provisions for the handling of complaines” (‘implementing provisions"} explicitly
mncorporate Charter nghts, and the Controller systematically evaluates whether nvestoganve
measures comply with these nghes when handling complaints.

Mevertheless, an explicit reference o the Chaner in Anicles 9 and %b of the OLAF Regulaion
would significantly enhance legal certainey, both for persons concemned and for OLAF imself.
Such a reference would clearly establish the Charter as the primary and binding framework for
the prowction of fundamental rights in OLAF's invesdgative acovities, aligning the operative
provisions of the OLAF Repulaton with the principles aleeady affierned im0 its recitals, More
brcadly, it would reaffirm OLAFS instimional commitment e wpholding fondamenial righis
and improve the credibility, ransparency and legitimacy of i investpative function within the
ELT lepal order,

Proposal 1. Arncles 9 and 9bi1) of the OLAF Regulation should be amended to include an
expliat reference to the Charter, elearly statng that QLA investgations must be conducted in
full compliance with the Charter and thar persons concerned are enttled to lodge a complaine
with the Controller on any breach by OLAF of the fundamental rights puaranteed by the
Charter,

5 Lo Regulaton [EU, Furammm) H020/2223 of the F-.umpuan Parliament and of the Council of 23 December 2020
a5 n':g'nn.'h. ﬂmq'm-'rirh:n with the !-.'urnpu:n Pablsc Prosecuror’s Cihce apd che effectivepess of the EI.LT!J"’!L"I.“ Apti-
Fraud Office investiganons (O] L4237, 28122020, p. 4%).

o Artcle Thi1) of the OLAF Reypplabon provades that “[a) person concerned shall be entitled o badge 0 comiplaine
with the Controller rgarding the Office's compliance with the procedural guarantees referred o in Arecle 9, as well
a3 on the grourds of an infongement of the mles applicable & investpocns by the Office, in partcular
infringements of procedun] requiramcents and fundamental righes'

7 See Decigion of the Controller of procedural guarantees adopting implementing provisions for the handling of
comiplaints H022A0 494/07, PLUR/ 2022 1008 (0] C 494, 322028 p 17
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1.2 ldentification of persons concerned in the OLAF case management
(OCM)

The starus of person concerned i an OLAF invesdgation i a cenrral element of the
nvestipative process and a precondition for the effecuve exercise of the sght of defence. Onee
attributed, this status confers on the individual or legal entiry comeerned o ser of fundamental
rights and procedural puarantees and, at the same time, imposes on OLAF specific obligations
under the OLAF Regulabon, Consequently, determining the precise moment at which a person
formally acquires the status of porson concemed has stignificant practical and legl mplications,

A persan may be identfied as a person concemned ar the outser of an investigation, In such cases,
this identification is typically reflected in the openmg decision of the Director-General of OLAF,
The Controller has consistentdy taken the view that, whenever an opening decision expressly
refers oo an indmidual by mame, thar person should be considered, from thar moment, a person
concerned within the meaning of Arncle 2(5) of the OLAF Repulaton”.

In this contexr, the Controller has previously emphasised thar, in such circumstances, OLAL is
required to register the smms of the person concerned 10 the OCM withour delay — namely
concureently with the adoprion of the opening decision”. For the Conteoller, once a persen has
been expliculy denified in the opening decision, the encoding ol that smmws in the (OM
eonstitutes a purely internal and acdministrative step. As such, i should not enil any additional
substantive assessment amnd must therefore be carried o promply, r\m;m{inglj', the Comtrofler
considers that the explicie identification of a pemson by name in the opening decision
aurcmatically mgeers OLAFs obligation wo respect thar person’s procedural righes under the
OLAF Regulation

A person may also be identified as a person eoncerned at a later stage in an OLAF investigation,
where new evidence comes m light. In such situations, the current regularory framework does
not reguire OLAF to formalise this change in status throough a speaific decision of the Director-
General, This contrasts with other significant procedural developments dunng an investganon,
such as the maremal extension of s inigal scope or the spliting of 4 case, which are expressh
subject to the adopton of formal decisions by the Direcror-General,

The Controller considers thar the idennficaton of an indiadoal or legal enote as a person
concerned dunng an invesopanon effectvely extends the personal scope of that invesoganon. By
conferring this swams, OLAF brnps additional persons within the reach of its inguey, thereby
subjecnng therr conduct to investiganve seruting and tgpering the full set of procedural vighs
anel obligations attached wo the starus of person coneaned under the OLAF Regulation,

In this conrest, the Conreollers view is thar, withouwt a elear and timely formalbsaoon of dhis
stanus, individuals may not be fully aware thae they bave become persons concemmed and are

8 S the Actvity R:FMI: al the 1..1.'muv:n!||:ri:-FF|rl:u:|:durn] paarantees for 2024, o cel, section 3010
U Article 3720 of the now Guiddines on Imyestgation Procedures for CILAF St G, valid from 1 January

i, available ar: hirpa: /S ant-trud eeeumpa.o  document) downlond fe] 994cE2- A58 - deh 1-Bd 34
095 Talbea 9 enflename=mpa- 2020 enpdf, prosides that wdben the opening decsson nabtes 4 person o o

person eoncented, the investigaton unit shall segiseer the person concerned in the ease Ale a8 o person coseetmed
within cme menth from the date of the opening decisbon.'
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therefome entitled to specific procedural safeguards. Such uncertainty could undermine the
principles  of oansparency, legal cerminty and  foreseeabilice that must underpin EU
administrative acton. Moreover, it could affect the legality of OLAFs investigative acts, as
procedural puarantees can only be effectvely exercized once the person concerned has been duly
ennfied and informed of their stams. The Controller therefore mbes the view that the formal
idennfication of a person concerned throwph an explicie decision of the Direcror-General s
casenal

Finally, the Conmroller emphasises that the requirement for a clew, omely and  foemal
ileneification of & pesson conceened by means of an explicit decision of the Divector-General
and its nmely reeording i the OCM should apply unitormly to both internal and exiernal O1AF
mvestigations. From the perspective of fundamental rights protection, there is no justification
for distnguishing beraeen these vwo catepories of investigation in terms of the moment when an
imdividual or legal entity acquires the status of person concerned and the corresponding
procedural guarantees artached to it [n both contexes, the anrbunon of ths status extends the
per=enal seope of the invespganon and should therefore consisrently rmigger the nghis of defence
ane] other saferuards under the OLAF Repulaton.

Proposal 2. The OLAF Regulanon should be amended o reguise thar che idennfication of a
person concerned, whether ar the opening of an investiganon or ar any laver stagee, be Tomalised
by teans of an explicie decision of the Diteetor-General, The precise moment at which o person
acquires the sttus of person concermed should also be dearly and contextually recorded in the
O, thereby ensuring lepal certainty, These requirements should apply equally o hath internal
ang external invesnganons,

1.3. Righits of persons concerned in internal and external investigations

The current OLAT Regulation draws a distmenon berween the nghes of persons concerned in
imternal " and exvernal’ investgations, which results in diffenng levels of protecoon.

It is the Contmller's opimon that the natuee of an OLAF investigation (internal or external)
should not, in principle, derermine rthe scope or ingensity of the fundamental riphts and
procedural guarantees afforded o persons concerned. The protecoon of fundamenal mghes
Hows from the stams of an individual or lepal ennry a8 2 person conceened, and nor from the
formal classification of the myvestigation as inteenal or external,

W Inrermal investiganons are investganions condicted by OLAF within Basopean insimacions, bodies, offices and
sﬂen:ies estabilisked hg,', o om the basis of, the EL Trearcies ﬁghl: frawd, emberzlament, COFRIpOnn an any athiep
illeyzal actrvity affectinge the financial entereses of the EUL To thar end, OLAF mvesnpmies {a) serines matters reladng
o the dischasge of professioral duties constituting s dereliction of the obligarions of officials and oher servants of
the EL! liable to sesult iy disciplipary or comipal proceedings, as the case may be, or (b) an egpivalent falure o
duschange oblimtions by members of nstadons and bodies, beads of offices and apencies or stalf members of
instiiutions, brdies, offsces or apencies not subject to the EU Staff Begulations. See Arbcles 104) and 4 of the OLAF
Regulation.

! External tnyestiganons are investganons that CLAF conducts pursuane 1o Article 2 of the OLAF Regulaton,
OLAF: mandate covers all EL expenditure (e, stroctural funds, agnedbamal poliey and el developmont, dirce
expendivere atd exterial ad] and o sobstamizal pan of the EU's revenoe (mainly cossoms duties and agneulaml
durfes;,
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As a rule, the level of protection afforded to persons concerned should be aligned and equalised
to the grearest extent possible across both rypes of investigations, Any divergence in procedural
safeguards should be hmited o differences that are objecovely justified by the speafic
operational characteristics of internal or external investigations and =strictly necessary wo ensure
the effecoivencss of investigative measures,

For mswance, an objecovely justfied disonction exises with regard o the language regime
applicable 1o internal and external investigations'. In exiernal investgatdons, Article 3(8) of the
OLAF Regulaton provides thar *fw]hen making statements during an on-the-spot check and
mspection, the economic operator shall be provided with the possibility o use any of the official
lanpuages of the Member Stae where thar cconomic operator 18 locared”, Likewise, Article W5
of the OLAF Regulation ensures that “[afny person inverviewed shall be entithed 1o use any of the
official languages of the institutions of the Union’, However, this provision is qualified in the lase
sentenee, which states that “[o]fficials or other sepvants of the Union may be required to use an
official language of the institutions of the Union of which they have a thorough knowledge’,

This distnction reflects the different status of the persons concemed, In inremal mvestigations,
persans concerned are staff members of EU institutions, bodies, offices and agencies whe, under
Article 28(f) of the Seaff Regulations", are required to have a thorough knowledge of one of the
languages of the BEU and a sansfactory knowledge of another language of the EU to the extent
necessary for the performance of their dutes. It follews that OLAF can appropriately
communicate and provide informanon to such persons in any of their working linguages. By
contrast, in external invesdgadons, the persons concerned are ELU cinzens and for lepal ennries
who are not bound by the same linguistic requiremenes. In these cases, Article 4164) of the
Charter puarantees their right tooweite 1o the EL instinetions in any of the EL7s official languages
and to receive a reply in the same language, Accordingly, OLAF is required to accommadate the
language choice of persons concemed in estermal investigations, The differing rreatment s
therefore objectively justified, as it reflects the disdnee legal and professional contexts of intermal
and external investigations and ensures both procedural fairness and administrative efficiency in
OLAF investgations.

Another objectvely jusnfied distncoon may anse from the fundamental nghts and procedoaral
guarantees applicable under the laws of the Member Siares, which play an imporane role in
external investigations. External investigations usually involve on-the-spot checks in Member
Sates. If the final case repoms ("FCRY from such investigations contain findings against the
person(s) concerned, they must indicate any administrative, fAnancial and for judicial acoon taken
by the comperent authorities of the Member States concerned . Amicle 53 of the Charter cleasly
states that ‘|njothing in this Charer shall be interpreted as resiricting or adversely affecring
human  rights and  fondamental  freedoms a3 recopnised, in their  respective  fields of
application, ... by the Member States’ constitutions’, More importantly, Asticle 1102} of the
OLAF Repulation provides that, in drawing the FCR and recommendations, OLAF “shall take

12 See the Activity Repore of the Controller of Procedural Guearantees for 20023, ap o, section 4.4.5.

" Regnalation Mo 31 (EEC), 11 (EAEC), laying down the Staff Bepulabons of Officials and the Conditions of
Emplogment of Other Servants of the Buropean Beonomic Community and the Buropean Atomése Encrgy
Caommmunity (0] 45, 14.6.1%2,, o 1585).

1 Artche 111}, second paragraph of the OLAF Begulation,

n
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account of the national law of the Member States concerned”. That is why only FCRs ‘drawn up
om thar basis shall constmee admiszible evidence in administragve or judicial proceedings of the
Member States i which their vse proves necessary, in the same way and under the same
condinions as administratve repores drawn up by natonal adminiseraeve authonoes'. As a resulr,
if FCRs from exvernal invesogations are v have evidentiary value i any follow-up acovioes by
competent Member States authonnes, they muse comply with the same evaluation rules as those
applicable o adminstratyve repores drawn wp by natonal adnnisoanve inspectors. This may
mvelve eomplying with higher seandards of fundumental righes protection laid down tor
administrative investigations in the constinitions of the Member States concemned,

An approach based on functional necessity eather than formal carcporisaton would enhance
coherence, legal cermingy and the overall consisteney of fundamental tights proteetion within
OLATs investigatve framework. The Coneroller has identified three particular insances where
differentiation i core procedural safeguards afforded o persons eoncerned in intermal and
external invesngaoons does not appear justfied. As discussed further below, these differences in
rreatment relage (o

(] the right to be informed of ones sttus as @ person concerned in an OLAF
investigation

{ir) the rirht to be assisted by a person of choice and privilege aganst self-incoiminaton;
and

{in} the nght o be informed about the fundamental nghts and procedural guarantees of
persons concerned.

i) Right to be informed of one's stitus as a person concermed

Under Article %3} of the OLAF Regulanon, as soon as an investigation reveals thar an EL staff
member may be a person concerned inoan OLAL invesogadon, thar staff member muse be
mformed of this, provided doing so does nor prejudice the conduct of the mvesngaton or any
mvestgnve proceedings falling within the vemie of o naronal judicial authoriry,

However, the right 1o be informed of cne's stars as a person concemed 15 explicitly recognised
only in the context of inteenal invesdgatons. By conteast, the OLAF Regulation does not
expressly pranr the nght o be informed w persons concerned in external investgatons, leaving
the precise moment and manner of notificition less chenly defined,

In {1 fusernasionad Conperaion Nef v Coseision”, the General Court confirmed its previous casc-
o in {ikcwamapvehes v Commsiog”, ruling that the obligaton o inform a person concerned in
the context of an OLAF investigation, laid down in Artcle 903} of the OLAF Regulation, also
applies to external investigations, According to that easelaw, where it beeomes apparent
during an external investigation that an individual or legal entity may be concerned by ir, that
ndividual or entty should be informed of their stabus as a person concerned, provided such

1 Se the udygment of 29 june 20X LA Ity Costeratan i v Cowemtner, T-0007 20, ELTD2L41T,
paragraphe 22 and 25,

1 S ghe judement of 20 Jube 2006, Odbaaespords v Cownerran, T-4985313 BUST-20016:421, paragraphs 229 and
25,
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natification docs not prejudice the conduct of the investigation or any investigative proceedings
fFallimg within the remit of a national judicial authority,

The right ro be informed is an essentin] procedural guarantee, as it enables the person concerned
to exercise other fundamental nghts effectively, such as the nght to be heard, the right o legal
assistance and rhe provilege against self-ineriminaton. 1§ they are nor informed of cheir siaus,
mdividuals and legal entities, including EU officials, cannor meaningfully defend their intereses or
challenge potental breaches of their procedural aghes, including by edging a complaint with the

Controllee.

In line wath the General Count's case-taw, the Controller considers that the OLATF Regulanon
should explicitly recopnise the rght of persons concerned in external investigations o be
mfoemed of their searus as a person concerned ar roar a5 paisibl. Such recognition would provede
clarity and legal cerminty, ensuring thar all procedural safeguards onder the Regulation are
ageesible repardless of the natre of the investigadon, However, 1o preserve the effectiveness
and integnty of ODLAFS investigative activities, that right should be aceompanied by o elear
deferral mechamsm, allevaaing, OLAF to postpone nodfication where immediace disclosone could
compromise the investigation, hinder evidence gathenng or othensise jeopardise subsequent
enforcement or judicial proceedimgs,

Proposal 3. Arncle 93] of the OLAF Regulanon should be amended in line with the exisong
case-kow of the EU courts o expressly recopnise the nght of persons concerned, in borh internal
and external investigations, e be informed of theit statss as & person coneerned ar ol i parilbi,
This amendment should not affecy OLAFS ability wo defer such notifeaion where necessary (as
already provided For under Ardele 9(3)),

(i} Righit 1o be assisted by o person of choice and o avoid selfinetimination

The fundamental tghts to be assisted by a person of one's choice and 0 claim the privilepe
against self-incrimination are expressly recopmised in Armcle 2(2) of the OLAF Regulanon in
respect of interviews with persons concerned  condueted  dunng internal and  extermal
VeSO Ons.

For eswernal investigatons, Artcle 3(8) of the OLAF Regulaton extends these guarantees,
granting ‘cconomic operators’ the rght to be assisted by a person of their choice and 1o avoid
self-incamination also during on-the-spot checks and mspecoons. The same article also spedfies
that *[e]he right o be assisred by a person of choice shall not prevent access by the Office wo che
premises of the economic operaror and shall sor unduly delay the sraer of the on-the-spor check
and inspection’,

" Under Armicle 2[5 of the CLAF E.,l.'gulﬂlnn, the termm person comcerned “shall mean any persan or CCHMITIIC
AP ETieT :uq:-c-u:md of h:n'hg commmaned ir.:.'ud, I:I:IL'I'I.IFII:irIn or sy other iI]q_lpJ activiry n.ﬂ-u:l:h:g the hpagpcial
imterests of the Umon ond who s therefore subject to investigaoon by the Office”. Aricle 206 of the OLAF
Regulation specifies thai the term economic operator “shall have the meaning applied to that term by Begulabon
(R, Furabom) Mo 2088795 and Regulapon (Eurntom, BC) Mo 2E85/96% Arbcle 7 of Rogulaton (EC, Euragom)
Mo 2958/95 states that ‘|clommunity administrative measures and penalties may be applied mo the econonic
ectatord pebermid to m Al 1, pamely the mitaral or legal persone and the other entibes on which meional
eonthers begal eapaciey who have commed the fregulanty and eo these whe are wmder a duy morake respongibili
faar the trregulariey of po crsure that B ie et commigeed’,
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By contrast, persons concerned in internal investigations are not currently afforded the same
level of protection. Article 4 of the OLAF Regulagon, which grwverns the conduce of inspectons
of premizes within IBOMAs, does not expressly provide for the nght of persons concerned o he
assisted by a person of their choice or o inveke the privilege againse self-incrimination during
such inspecons.

This regulatory gap creates an unwarranted disonction berween the procedural guarantees
available in external and mrernal investgations, even though both opes of investgaove activiry
may involve comparable degrees of interference with the nghes of the persons concerned. This
alser implies thar OLAF is under ao explicic legal obligaton e inform persons concerned in
mrerial investgations of their entitlement o these fundamental procederal safepuards, leving
them petentially unaware of their tights and liniting their abiliey s exercise them effectively,

The Conroller has held in the past'™ thar, although the OLAF Regulation does not provide for a
formal right o legal assistance in the context of inspections of premises within TBOAS, it equally
does not probibit persons coneerned Fom having aceess t0oa lowyer, Aceordingly, in the
Contraller’s view, OLAF cannot prevent a person concemed from seeking or recerving legal
assistance, and the individual therefore retains the ability to consult a lawyer at any time during
such inspecaons,

Monetheless, the absence of an explicit right o be assisted by o person of one’s choice during
mspections of ELUN premises in the contexe of internal investgations generates uncertainty as o
the seope and pracical exercise of this right. In praciee, this eould lead o access 1o legal
assismance being restcred or delaved, which would undermine the fairness and perceived
legiimacy of the OLAF invesugaton. Furthermore, the lack of express recognition of this rght
during inspections at [BOA premises also weakens the protection of the privilege againsr self-
merimination, particulatly where the person concerned s requested o provide explanations or
clarifications,

In the absence of an objectively justified ranonale, the disoncnon berween internal and exeernal
mvestganons in eems of the nght o legal assistance and the prvilege againse self-incriminarion
should be reconsidered. The operational particularities of intermal investigations do not appear 1o
justify a lower level of fundamental rights protection. However, in line with the safepuards
already provided for in Article 3(8) of the OLAF Regulation, the exercise of this nght should not
prevent OLAF's aceess to premises or unduly delay the conduet of inspections”,

¥ S the upooming Activine Repost of the Conmroller of Procedural Guaraniees for 2025,

" Sep, bl. umlugl., the |udg|'r|¢m af 27 hpmmbﬁ 2nz A,Mm,én'_'.:.'.h IFegendone Seovw v Camaioion, T-357 704,
FECLEELZT240 2:488E, r.:r.q!_.ﬁ.phs 2AZF-I33, uphelr] i ﬁppul h-'. thie {ougt -:!-F_[u:m.-e in irs judpment C-386/12. In
this case, the CGeneral Court ok a view that che presence of a law yer ‘is '[HMFIhh‘.‘ when the Conpmassinn carmes ouwt
an investiganon, bur thar the prescoce of an external or mn-house |.I|.I|":|'Ll' canniot decermane che I-r_-gnli'r]' ot the
i|:|'\-|:!:|:igﬂl:inn. When an upde raking so desires, and, iy parrncuhr, when it does qot have a lawver at the mvesngation
site, it can thus regquest the advice of a lawyer by telephone and ask tha lvaver o o there as soom as possible. In
order to ensure that the exercise of that oght @ legl assistance does oot mpair the proper conduct of the
imyestigneion, the persons charged with carryng oue the myestgaton must be able to enter all the undertaking's
premises immazbiately, to motby it of the ingpecton decsion and w scoupy the ofioes of their chosce, withour
waiting until the u:lil.rlukJm has comsubter its lawyer. The persons changed with carrving out the |.1|\L:~‘rlgatlun Mgt
alse be put in g positen w0 eonteol the undermaking’s sdepbone and computer communications mosder, i
particular, 10 provent the urdertaking from conteting other andertakings which are also the subjoct of an
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Proposal 4. Arocle 4 of the OLAF Regulanon shouwld be amended o expressly secopnise the
right of persons concerned in inremal investganons w be assistad by a person of their choice
dluring inspecrions of TBOA premises and o invoke the privilege against sell-inceimination. This
amendment would ensure that persons coneerned in internal investigations cnjoy the same
procedural gaarantees currenty afforded 1o persons concemed in external investigations, thereby
eliminating unwarmnted distnctons, increasing fairness and ensuring the effectve protection of
fundamental rights throughoue all OLAF invesdganve activities. However, the exercise of this
rght should not prevent OLAF's access o premises or unduly delay inspections, in hne with the

safeguards already provided for in Article 3(5) of the OLALF Regulaton.

iy Informaton on fundumental aghts and  procedumal guarantees w be
provided in wninng

The right o be informed of the fundamental rghts and precedural guanintees afforded o
persons concemed in OLAF investigations is a core element of the righes of defence and the
right to pood admmistratien, Under the cument legal framework, only Article 92} of the OLAF
Regulation explicitly requires OLAF to provide wntten information on these rights to persons
concerned when they are invited to participate in a formal nrerview. Outside this specific
context, neither Amide 3 nor Article 4 of the OLAF Regulanon prescobes the form i which
CLAF must commumicate these nghes oo persons concerned. This lack of formal puidance
creanes a peactical gap, poenoally leading o inconsisrencies i the informanon provided and
uncerrainty as o whether persons concerned have been fully informed of their nghts under the
CLAF Repulation

Furthermore, there i= a disparity in the OLAF Regulation berween the safegnards applicable o
extermal and invernal invesdgations as regards the informaton peovided 10 persons concerned,
Article 3(7), second sentenee of the OLAF Regulation expressly regquires OLAF ‘ar the larest ae
the start of the on-the-spot check and mspecton’ w inform the person concerned ‘of the
procedure applicable w0 the on-thespor check and inspection, incleding the  applicable
procedural safeguards’. By contrase, Artiele 4 of the OLAF Regulation contains no parafiel
ohligation w ensure that persons concerned in internal invesnpadons receive eguivalent
mformation ar the carliest appropnare siage.

Through the complaints mechanism, the Controller has observed that OLAF eypically informs
persons concerned of their fundamenral ophts and procedural puaranwes orally during
mspections conducted on [BOA premises in the context of internal investigations. This
approgch relics on verbal communicaton and may vary depending on the seaff involved and the
circumestances of the inspecton.

By contrast, 1n external invesnganons, persons concerned are ronnnely provided with a seandard
wanen form summarising the procedure applicable to on-the-spor checks, While i ensures thar

mvestyneion decison, Moreover, the tme which the Commis gon s required to grant an underaking to enable oo
connier its lvarver before the Commission starts consulting the books and other records, faking copies, affismg seals
am premiscs or dociuments or asking am meprescntaive or member oF staff of the andertakang for ol cxplasitions
depencds on the porncubar eireomstarees of cch individual case and, oany event, can be only exeranely lmed and
rediced v o seres minimm’,
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mformation is delivened in a consistent and formally docamented manner, the form only refers
m the melevant provisions of the OLAF Reguladon and does nor provide deiled or
comprehensive  informanon on the specific procedural guarantees to which the person
concernied is enoted. As a resulr, it may noe fully explain the scope of those rights, leaving room
for uncertaney abour the precise protecnons available dunng the invesnganon,

In the Controller’s view, the lack of a formal requirement o provide persons concerned with
winen information on their fundamental dghts and procedural puarantees consttures & gap in
OLAF's procederal framework. To ensure transparency, legal cortmnty and the effective exercise
of procedueal tights, OLAF should provide pessons concerned with clear, written notification
of their rights at the outser of an investigation, a3 soon as their stamws as a person
concerned is established, or at the latest before OLAF carries out an inspection or on-
the-gpot check. This would harmonise practice across inemal and external investigations,
reduce the sk of misunderstanding: or disputes regarding rights, and inerease the overall
fairness and leginmacy of OLAF's investgatve process.

Proposal 5. Artcles 3, 4 and 9 of the OLAF Regpulanon should be amended 1o introduce a clear
and explicit obligaton for OLAF o provide persons concerned with written information on
their fupdamental fghes and procedueal guarantees, This wrinen notificanon showld be delivered
at the ouser of an investigation, as soon as an individeal o legal ey is idennified as a
person eoneerned, or al the test before OLAF camries out an inspection of on-the-spot cheek,
In addition, before the start of an inspection or an on-the-spot check, the person concermed
should be informed in writing of the procedure applicable o on-the-spot checks and inspections
of IBOA premises.

1.4. H.:ight to be treated with Ea.i.lTrf.;'js, d.ignl't}' aried couTtesy 'lhmnughnut
the investigative process, in line with the highest professional
standands

Aricle #1(1) of the Chaner sets forth the right of every person w have his or her affairs handied
mnparmlly, fairly and within a reasonable ome by TBOAs. This incledes the obligation o trear
mdividuals with respect and courtesy, ensunng thar adminisernve procedures are conducted in a
manner thar safegnards human digniry and  foseers crust i EU instmdons. In the conrexr of
mvestigations and other interactions with FU bodies, this implies that officials must act
professionally, objectively and respectfully towards all persons concerned,

The Conteoller notes thar under the current legal famework only recital 12 of Repulation
RE3 2003 explicitly states thar OLAF most conduct its investigations in “full respect for human
rghts and fundamental freedoms, in pardeular the princple of fammess’. The operative
provisions of the OLAF Regulation do not consistenty or explicity seflect this commitment,
although  Article (1) of the OLAF Regulanon provides, in its second senrence. thar
‘wesnganons shall be conducted objectively and impartially and in accordance with the
principle of the presumption of innocence amd with the procedural puaranrees ser our in chis
Aricle”. In the Controller’s view, this provision should be read as also requiring OLAT staft o
act in lime with the highest standards of professionalism, courtesy and respect. Similarly, the dury
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tro treat all persons conoerned fairly and in a manner that safegoards their dignity throughout the
investgatve process should be regarded as implicit in Article 9(1) of the OLAF Reguladon,

Furthermore, the Comtroller recalls that recital 2 of Repulation (EU, Evmatom) No 1023/2013
amending the Staff Regulations™ cnshrines the principle of adherence to the highest professional
standards for EU officials. The Ewropean Commission Code of Good  Administrative
Behaviour’ also recognises that the public legitimately expeces quality service and that this
requires the Commission and its staff w be couneous, objectve and impardal. Ir follows thart
OLAF staff members are required to perform their dunes in seoct compliance with their
professional olbligations, acting with abjectivity and impartality ar all dmes. They st cnsure
procedural farness theoughour the nvestigative process, adbering w the highest standards of
professiomalism, Forthermore, they must fully eespeet and safeguard the fundamental righes of
persans concemned throughout their work, This commimment wnderping the integrte and
legitimacy of OLAT'S operations and serves to maintain test in the investigative process, The
Controfler has therefore consistently recalled in her decisions the importance of OLAF staff
performing  their dutes 0 smier compliance with the core requirements of objectiviry,
mmpartality, professionalism, procedural fairmess and respect for fundamental rights",

The Controller has also underlined that persons concerned must be able to fully understand the
content of any documents they ane required to sign. They therefore have the nght o request
clanifications and explananons, which corresponds o OLAFS duty o commumcate clearly and
to uphold the highest professional standards in all inceractions with persons concerned. These
obligaoons, far from being mere formalioes, are essential mo ensunng the effective exercise of the
right of defence and puaranteeing the farness of investgatve proceedings.

In rthe Conrroller's view, fairness, politencss and  professionalism  are not  peripheral
comsiderations but procedural puarantees thar muse be observed throughout the investigative
process, particulaely in interactions with persons concerned. Ensuring rransparency and respece
in such interactions not only proects individual vights bue alzo reinforces the legiimacy and
credibility of the investgation itself.

Acecordingly, notwithsmanding the existence of general principles and sofi-law inseruments
governing the conduct of EL officials, the Controller considers that these core requirements of
ohjectivity, impartiality, professionalism, procedural farness and respect for fundamental dghts
should be expressty enshrined in the OLAF Regulation itself.

Proposal 6. Article 9(1) of the OLAF Regulation should be amended to stare that investigations
must be conducted not only objectively and impardally, bur also (i) i accordance with the
principle of fimess emanating from the aght o good adminstaton under Article 4101 of the
Charter, and (1} in eompliance with the highest professional seandards,

M See Regulation (ELU, Euratom) Mo 1023/2003 of the Eumopean Padiament and of the Council of 22 Ociober
2015 ameenching the Saff Regulanons of Cficials of the Furopean Union and the Conditions of Emplovment of
Other Seryants of the European Union (O] L 287, 2000048003, p 151

A Bee Commission Decison (EU) 20243085 of 4 Deasmber 2024 carablishing the Code of Geod Admmmistragive
Behaviour for Seaff of the Buropean Commiszsion in therr relations sdth the poblic (O L, 2024 73083 512.2024).

= Bee the upeoming Annwl Activite Repors of the Contraller of Procedural Guaraneees Ffor 2025,
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L5.  Right to be heard in OLAF proceedings
i) Opportunity o comment on the facts established

Under Armicle 9(4) of the OLAF Regulation, enoe it has completed an invesnganon and before
drawing up conclusions refernng to a person concerned by name, OLAF must give that person
the opportunity to comment on faces that concern them. Amicle 9(4) further specifies how
this opporunity s o be granted, e, by providing a summary of facrs.

The oppormnity to comment on OLARs summary of Faces gives effect to the Aght o be heard
in the context of OLAF inwvesngapons and 15 an essential procedural guaranree for persons
concerned. According to EL case-law, the nght o be heard forms part of the nghts of defence,
and tespect for those rights is a peneral principle of EL law™. The EU courrs have held thar this
right enables persons concerned to anticulate their views effectively durmg an administrative
procedure and before any decision liable to adversely affect their inrerests is taker®’. Moreover,
thie righe to be heard pursues o dual objective, First, it enables the relevant authordty to examine
the case and cstablish the faces as precisely and eorrectly as possible. Second, it ensures that the
person concemned is genuinely protected and @5 able o submit infommadon relating to their
persenal circumstances and argue in their freour™,

For the Controller, it is of the utmost importance that persons concerned are ina position o
exercise their nghe to comment on the faces concerning them in s meaningful manner. This
means that persons concerned should have the necessary information that cnables them w
provide comments and defend themselves.

The Congroller recalls thar the OLAF Regulanon does not provide for a righe of access o the
OLAT case file. According to EL case-law, this does not constioure an infrngement of the rights
of defence of a person concerned provided those rights are sufficiendy safepuarded by the
mformation  they receive and by the opporenity w0 be heard™. Thercfore, any alleged
miringement of the rghts of defence, which includes the vight to e heard, must be examined in
relaon o the 551:.-::'1!’]-: cireumsiances af cach partcular case”,

In pracoce, the Controller has observed thar OLAF adops a sesimcove approach when
prowiding access o information to pessons conceened ar the stape of the summary of e,
OLAF does not syseematically disclose the undedying documenis or evidentiary marerial on
which the factual statements contained in the summary of fuets are based, in secordance with the

= Hee the iu-{gmem of 19 Clorober M22, Nidew codamica v Comsressa, T-B1/ 21, ELET: 2022641, Tu.-rng_u_-:pl'l 103, the
||.u.‘|.g||1|:11|: of L4 June 2016, Mahim v Porfiamseny, U-566,) 04, E1LCM0]64T7, paragraph 51, and the case-law cred
there.

1 B thie i1.|d|_l;.r|.1nnr of i _|'|.1|1t' 2020, Bl v Dy Leecker, C-187 /19 P, ELIAL: 303k Ad-0, r.u.m.:zmph (338

= See the judpment of 3 July 2004, Kawove Jotermatanad’ Lagtover amid Dot H efwsarn 1 ankdeide Laprdi, joined coses
120013 and 13513, EU-C-2004-2041, 'pi.ri;:ruph 3K, and the judgment of 11 December 2004, Hamdilidy, ©
249713, ELC2014:2431, paragraphs 37 and 59.

® See the judgment of 20 July 2016, (ikmesropeeian v Comsirris, T-483/ 15, ELLT:20016:421, pamapgraphe 238 to 240
atiel the casc-law eibed,

T Bee the judpment of 28 Oewober 2028, Tk Covmding B v Commteooy, C-6500 10 P, ELLC-2021:87%, paragaph
123, awd the judirrient of 19 Ocober M2E, Siaeor malein ¢ Comawerser, T-81 /20, FLET: 20224541, parigraph 104,
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case-law oo the confidentiality of OLAF case files™, As a general mole, OLAF provides only
documents: thar are expressly quoted or referred o in the summary of facts, OLAF discloses

addiional documents contained in the case file only if a specific and reasoned request =
submutted by the person concerned and assessed by OLAL on a case-by-case basis,

While the Conrmoller acknoewledges thar OLAF must safeguard the confidentality of s
mvesoganons, incleding the protecoon of sources and witnesses, and the effectivencss of
ongoing or relared proceedings, this objectve should be balanced against the need ws ensure the
effective exercise of the right to be heard. In the Conmoller’s view, meaningful excroise of
this might requires thar persons concemed understand not only the facual allegarions nrasle
against them, but also the evidentiary basis on which those allegations eese. Without access, ai
least in substance, we the evidentiaty information waderpinning the summary of Tacts, the abiliny
of persons concerned o comment effectively, challenpe the accuracy of the faces and presem
relevant counterareuments may, in certain circumstances, be limited,

Aceordingly, the Controller considers that, as far as possible and without undermining the
confidentdality of the investigaton, OLAF should provide persons concerned with the
documents on which the summary of Facts is based or, at a minimoem, with relevant extracts,
Where full disclosure 1= not feasible, tangeted redacoons or summaries could be used o reconcile
the protection of investigative interests with the requirements of the rights of defence™.

Proposal 7. The Comeoller calls upon the EL begislavors o consider inteoducing clearer and
mate halaneed reles in the OLAF Regubation on the information provided ro persons coneerned
at the stage of the summary of s, with o view o ensuring the effective exercise of the right 1o
be heard, Tn patticular, the Regulation should eneourage OLAF, 1o the greatest exeent possible
and without undermining the confidentality of investgadons, o provide persons concernesd
with the information underlving the factual allegations set out in the summary of facts or at Jeast
with sufficiently detailed extracts, Where full disclosure of such informationm is not feasible,
appropriate safegpuards, such as trpeted redactons or structured  summanes, should  be
considered in order o reconcile the protecocn of invesogaove interests with the dghes of
defence,

(i) Opportunity t comment on the conclosions deawn by OLAF

Lnder the currene framework governing OLAF investigations, persons concerned are al forded
the opporuniey o comment solely on the facis established by OLAF, and oot on the
conclusions drawn from those faces, incledng their prowisienal legal classification. While the
Aght to comment on the el clements of a ease constitutes an important procedural
sufegmard, limiting the scope of the nght to be heard mo factual masers alone risks diminishing ies
practical effectiveness. In many cases, not onby the factual findings, but also their legal

¥ See the judpment of 18 |uly 2003, Commrrror and (err v Badr, C-58T0 P, C5930040 P and C-595710 B,
ELLC200 3518, paragraphs %8 and 99, and the udgment of 30 Noyember 2023, C787/22 P, Sivter mvlgice v
Comrerrion, FLLC23,940, parayraphs 153 and 154,

= Thes gpproach i carmenitly Follissed by OLAF under the eomplabnts mechaism, where it submits o comfidential
aned & poeconfidential version of i opmion. A dmidere appooach 2 adopeed by EL mstitesons when sharing
comfidenhal mbsrmasion with theed partees,
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characterisation and the conclusions drown by OLAF, which may inform subsequent
administrative, disciplinary, financial or judicial action have a decisive impact en the positon of
the person concerned.

To ensure the full effectiveness of the right to be heard, the Controller’s view s that persons
concerned should be given the opportunity to comment nor only on the faces, bur also on
OLAFs prosasional legal assessment and condusions on their comduct. Allowing  persons
concerned o submit observatons on the legal classificanon of the faces would enable them
raise relevant begal arpuments and clanfy the contexe of cheir actions. [t would also allow them o
ileneily potentil ersoes of propose alleenative nrerpresations. of the established facrs before
OLAF fmalises irs conclusions. Such an approach would lead o more sccurare and well-founded
mvestigative outcoames, while enbancing the faimess, transparency amd legitimacy of the
IVESHERIYE PIOCESS.

In the Conmoller's view, extending the right 0 be hewnd 10 cover OLAFs provisional
conelusions wauld mot wndermine the effectiveness of investigations, On the comtrary, it would
strengthen procedural guaranmess by ensunng that OLAFs FCRs are adopted afeer o genuoimne
adversarial process, in line with the fundamental nghts of defence and the panciple of good
administragen enshrmed in EU B

Proposal 8. The Conrroller calls wpon the EU legislators o consider srengthening the
procedural framework poverning OLAF inwesnganons by extending the right o be heard oo
allos persons concetned o submit observations not only on the Faces established, but also on
the provigional legal classification of those facrs and the preliminary conclusions deawn by
CHLAF, This would enhance the practical effectiveness of the rights of defence, eontribuate 10 the
aceuracy of OLAF's final conclusions and increase compliance with the principles of goosd
administration and fundamental nghts protection,

Lo.  Right to be informed systematically of the exact date of closure of
the investigation

Under the corrent Article 11{7) of the OLAF Regulation, OLAF iz required 10 nform the
persans coneerned of the elosure of an investigation only swhere no evidence has been found
against them on complenon of the investgation. Through the complanes mechansm, the
Controller has observed that OLAF applies a broad interpretation of that requirement and
mforms persens concerned of the dosure of an investigation even where it has found evidence
against them. This does not apply when i would prejudice subsequent action or breach
confidentiality.

The Coneroller eonsiders this approach a commendable example of good administrative practice.
It emhances mansparency and legal certainty for persons concerned, who are thereby nformed of
the outcome of the invesngaove phase and are pot left in prolonged uncertinty as o their
procedural simation. Ar the same dme, OLAF appropriately balances this pracoce with the need
to proteet the effecuveness of any subsequent acion and oo sespeer eonfidentialing reqairements,
refraining from notification only where such considerations so reguire. o the Conteoller’s view,
this balanced approach steenpthens erust in OLAFS investigative  procedures, promaotes

"
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compliance with the poncples of good administration and contrbutes to the overall faimess and
legmamacy of OLAF"s activities.

The Controller considers thar formalising OLATs current pracice in Aracle 11{7) of the OLAF
Regulation would strengthen the protection of the fundamental rights and procedural guarantees
of persons concerned, Codifying this practice would enhance legal ceraingy by ensuring thar
persons comcerned are systemancally informed of the closure of an investganon and can exercise
their nphts effectvely. This amendment would also facfitae omelv access 10 the complaints
mechanism, allowing persons concerned o comply with the tme limits set our in Article 9hi2) of

the OLAF Regulation.

Similarly, as the closure of an invesdpaoon marks the sarine poine of the one-month smmTory
pemod for bedging o complant with the Controller under Arncle 9520 of the OLAF Repulanon,
clear communicaton of the exact date of closure is cssential o ensure the full effeciveness of
the procedural puarantees afforded o the person concerned (see Proposal 16).

This is partcularly important in cases where the person concerned 5 nonfied on a dae other
than the dare on which the investigation s fommally closed, In the absence of an cxplicie
mdication of the closing date, the person concerted may assume thae the mwo dates coincide,
which could wndermine the effective exercise of the right o lidge o complaint with the
Coneroller within the preseribed time limie In practice, this could resule in complaing being
declared inadmissible solely on procedural grounds, o regrettable outcome contrary to the spict
and purpose of the complains mechanism, which is intended 10 provide an effectve means of

protecting procedural righrs.

Therefore, Armcle 11{7) of the OLAF Regulinon should specify thar any communication
mforming the person concerned of the closure of an investgation must indicate the exact dare
on which the invesoganon was closed.

E’JPEZJ"E Article 11{7) of the []l..-:;l.[-' Rggﬁuriun should e amended in nn.k-:-i-::_:

] exrend the right o be informed of the closere of an investganon o all persons
comcerned, repaedless of whether evidence has been fownd against them;

fi) provide for excepoons o this rght when i would prejudice the effectiveness of
subsequent action of breach confidentialivy and

[y specify thar any communication infomung the person concerned of the closure of an
HIVESHEANNN TS r:xpmn-.gJ}' indicare the exact dare on which the invesmganon was
cloged,

L7. Right 1o receive a copy of the final case report (FCR)

Under the current OLAF Regrulation, persons concerned are not, as a rule, entithed w0 receive a
copy of the FCR of an OLAF investiganon, In practice, the FCR is transmitted primarily o the
IROAS or natonal competent authorities oo which the Director-General’s recommendations for
subsequent action ane addressed.

n
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As a result, individvals and legal entities who were persons concerned in OLAF investigations
may remain unaware of OLAFS preliminary legal classification of the facts established, the
conclusions of the mvestgation and the recommendations formulated, except insofar as these
emerge from subsequent proceedings initiared by IBOAs or competent authorities of the
Member States concerned, This framework reflects the legislator's intention to safeguard the
confidentiality and effectveness of OLAF investgations and their follow-up. Mevertheless, it
gives mise o a significant asymmenry of infommanon berween OLAF and the persons concerned.

The OLAF Regulation does, however, provide for a imited excepoon o this general rule. Under
Artele 100301y, wheee OLAF recommends judicial follow-up, the persen concerned may
request access (o the FCR oo the extent thar it relares woo them, subject o applicable
eonfidentality, data protection and whisteblower proteetion rales, Access is conditional upon
the absence of an objection from the recipients of the FCR, whose explicit consent is required
either within teelve months of receipt of the reguest or earier if authomsed by the competent
authonty, While this provision introduces an mmportant safeguard, its application remains
contingent on muliple condinens and does nor guarantee imely or effecove aceess 1o the FCR
for persons concerned inall cases,

Accordingly, despite this excepion, the curment framework continues te leave persons concerned
with lmited insight into the outcome of OLAF invesngatons that directly affect them. This may
hinder their abiliny o fully understand the basis for subsequent action, assess the impact of
OLATs findings on their legal position, or effectively exercise available remedies.

The Controller believes that, while safepuarding the effecoveness of follow-up acdon by
competent authorities is essential, this objective must be balanced against the right of persons
concerned to be informed of the ourcome of an OLAF investipation that concerns them.
Confidentality requirements could be addressed on a case-by-case basis and, where necessary,
peraons concerned could be provided with a redacted or non-confidential version of the FCR.
Establishing a peneral right for persons concerned o receive a copy of the FCR, subject 1o
exceptions - such as where disclosure would jeopardise the effectiveness of follow-up measures
or breach confidentiality obligations - would substantially stenpthen their fundamental righes
and procedural guarantees, In partcular, such a measore would strengthen the right of defence
by enabling individuals o undersiand the legal and facrual basis on which the investgative
conclusions were reached, thereby allowing them o denofy potendal inaccuracies and o

respond effectively in any subsequent administranve, disciplinary or judicial proceedings.

'-F'mpmai 0. The Controller calls upo the EU -I.epﬁsiamrs 10 comsider amencing the OLAF
Regulation e provide for the right of persons concerned to receive a copy of the FCR on the
conclusion of an investigation, unless disclosure swould jeopardise the effectiveness of follow-up
actions by competent authoritics or breach confidentiality requireme nts,
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L8 Rights of other persons = Whistleblowers and victims of offences
not affecting the European Union’s financial interests

The current OLAF Regulation containg a brief reference oo whistleblower protecton ander
Article 13a) and (b1 This reference 1o Directive (ELD 2009/1937% ("Whistleblowing
Dhrecrve’), which sets minimum standards for prorecang whistleblowers across the EU s of key
impormance, but it should be further elaborared upen, The Court of Jusnce of the Eumopean
Lnion CCIELT) has clarified that the Whistleblowing Directive has an indirect binding effect n
the context of relations between EL institutions and their officials and agents ", Consequently,
when a report 15 receved from a whisdeblower within the meaning of the Whistleblowing
Dyirecove and when provisions sach as Aricles 22a, 22b and 22 of the Stff Repuladons are
mplemented, the level of prowcoon afforded o whisdeblowers and informanes muost not be
lovee than thar ser by the Whistdeblowing Ditecove. Explicitly inregranng whistdeblower and
mformant righes and  procedural puarantees o the OLAF Regulation in line with the
Whistleblowing Directive, combined with access 1w the complaing's mechanisim, would therefore
stremgthen OLAFs commitment to transparency and aceountability while ensoting that
whistlehlinrers and informants are protecred in accordance with EU law,

I addition, seention should be given o vietims of misconduer not direcily affecting the
fimancial interests of the Furapean Union, such as victims of sexual or psychological harsssment,
In the Pafr case, the CIEL held that OLAE has the authority o investigate allegatons of serious
mizconduct and ethical breaches involving saff and members of [BOAsY, OLAFs mandate
therefore cxtends beyond the proteegon of the BEuropean Union's inangial interesis. Providing
such vicoms with access o the complaints mechanizm and clanfying thetr nghrs and procedural
srarus mone generally would enbance thewr protection and ensure that OLAF inwestgations are
cartied our in line with the principles of good adminisrraton.

Repardless of the particularines stemming from the smwus of each of these categories of persons,
the Conrroller beieves thar they should all, as 4 minimum, have the right o lodpe 4 complaine
with the Contraller reparding breaches of their fundamental dghts and procedural guasantecs in
the course of OLAF investupations. As this prropesal would affect the personal scope of the
complaints mechanism, itis further developed under Proposal 13 below,

Proposal 11, The Conmoller calls upon the EU legslamors 1o consider amending Amcle 9 af the
COLAF Repulation to provide for the rights and procedural puarantees afforded s whistleblowers
under the Whstleblowing Directive, to informants under Armcle 22a of the Smff Regulanons,
and tw other sources of informanon and victims of misconduce falling within OLAF's
mvestgamve mandare,

¥ Sec [hrective (ELG 200971957 of the Buropean Padmment and of the Council of 23 Ocvober 2019 o0 the
profecton of persons whe repart breaches of Union b (0] L 305, 26112019, pp. 17-56).

W Beg the jdgment of 11 Seprembes 2024, TU v Eargbn Parent, T-T93,/22, BEUST2024:614.

“ See the judgment of 6 Jube 2000, Dal§ v Craveieron, T-309717, BEUST-200%:384, spheld by the judgment of
25 Februmry 2000, Dol v Coanpmroonn, C-615/ 100, ELUWCE2021: 153
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19,  Rights of other persons — Other sources in OLAF investigations

Article 5{4), second subparagraph, of the OLAF Regulation provides that officials, other
servants, members of an mstituton or body, heads of office or agency and =raff members who,
acting in accordance with Arocle 22a of the Saff Regulanons, have peovided informaton oo
OLAF relating o o suspected frawd or irregulanty, have the right to be informed of the

dectsion whether or not o open an OLAF investganon.

By contrast, persons reporting breaches of EU low under the Whistleblowing Directive and
other sources providing infommanon of porennal investganve inrerest o OLAF have no express
right to be informed of the opening of an OLAF investigation

In pracoce, however, the Conrroller bas observed that in miost cases OLAF informs che source
whether an investigation has been opened. The only exceptions arise when, following a case-by-
case asscsament, the investgation unit considees thar such information could () prejudice the
legatimnate interests of the person eoneerned, () jeopardise the effectiveness of the investigation
ot subsequent action, or (¢) breach confdentiality requirements,

The OLAF Regulation could usefully reflect this practice explicitly by alfording the righe s be
mforimed of the decision whether or not toe open an OLAF investigation not only 1o informants
under Arricle 22a of the Staff Regufations, but alse m whistleblowers under the Whistleblowing
Drrective and other sources of mbommanon,

When OLAF idenafies o person concemned in the deeision to open an investigation  aod
subsequenty adopts a decision o defer that person'’s right wo be informed of their status (see
Article 40 of the OLAF Regulanon and Proposal 3), the nghr of defence of the person
concerned and the principle of Fimess demand thar the same defermal should apply to the nghe
of whistleblowers, informants and other sources of informaton o be informed of the opening
of the iInvestganon.

Article 5{4) of the OLAF Regulanon should also address any confidendaliny issues thar may arise
froem mtorming whistleblowers, informants under Amicle 223 of the Staff Regulanons and other
soupces of the opemng of an invesoganon. [n duly jusnfied cases, where 10 18 necessary o
preserve the confidenmaliny of an mvestgaton or an ongoing of foture cominal invesogaton by
the European Pablic Prosecutor’s Chfice (the "EPPOY) or a mational judicial auchory, the OLAF
Repulation should allow this oghe o be deferred or set owt specifiec measures 1o be adopled in
order meet confidentinlity requirerments,

Proposal 12, Artcle 5i4) of the OLAF Regulanon should be amended o extend the nghe oo be
mnformed of the decision whether or not m open an OLAF mvestgaoon o whistleblowers under
the Whistleblowing Directive and other sources providing informanen of porenmal investgative
mrerest 0 OLAF. The resulong prosasion should allow for the deferral of such information in
duly jostificd cases, wcluding instances where the person conceened has not been informed of
his o her stz becavse of o deferral or where disclosore would undermine confidential ity

recjuirements,
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II. On the complaints mechanism

As persons concerned cannot, i ponciple, seck judicial recourse againse OLAF's acts or
omizgsions dunng an investigaton, the complane mechanism s of great importance. A
complainant can mm to the Conteoller for an independent and thorough assessment of their
complaint, of the personal, material and emporal admissibility requirements ser our in
Article Yh({l) and {2) of the OLAF Regulation are met. When caseying our that assessment, the
Controller docs nor and may not ineeefere wich the conduct of the CLAF investigation,

When handling complaints oa OLAFS complisnce with procedural puarantees and the rules
applicable w investigaions, the Conrrollee does nor seck wo substinare her own assessment for
that of OLAF reparding how investigations are conducted, how the evidence 38 assessed or how
the conclusions are reached, Instead, her role is eo either: {3} provide reassurance that OLAF has
acted in aecordance with the mles set out in the applicable legishition where no breach is found,
or (b) invite OLAF to take corrective action by making a proposal for a solution whene a breach
of the procedural guarantees or the mles applicable w investgatons is identified. [f no solution
can be found, the Controller may, as a second srep, issue a recommendaton to OLAF on how
the complaint should be resolved. Since the establishment of this function, the Conrmller has
made three such proposals wo the Dircctor-General of OLAL, all of which werne accepted and
mplemented in full. This dlustrates both the pracrcal effecovensss of the complaints mechanism
and COLAFs commioment o addressing any  shorcomings identified n :::mplj:nn: with
procedural puarantecs,

The Conreoller assesses complanes throegh an adversarial peocedure, performing a delicare
balancing exercise berween the need o preserve the confidentality of the OLAF mvestigation
and the adversarial nature of the complaints mechanism,

Sice the beginning of her mandate in Ociober 2022, the Controller has been called wpon
address o number of complex andd sipniticant begal guestions. These hawve progressively
contributed to the development of 0 coherent conceptual tramework for the assessment of
complaints. They have also enabled the Controller o identify potential areas for improvement in
the complaints mechanism. These include the personal, matenial and temporal seope of the
admussibilicy requirements; the absence of a review procedore; the guestion of whether
complaints eould or should have a suspensive effect; the handng of complaines that ratse issues
pending before the courrs; and the legal consequences of a hypothetcal decision by the Director-
General of OLAF not to follow a recommendation issued by the Coneroller.

21, A::Imjm-ihi]ir}r- Personal scope

In ts current design, the personal scope af the complains mechanism is confined w a bmied
catepnry of individuals, as the right o lixdge a complaine with the Conmoller 15 restricted o
persens concerned 10 OLAF mvesnganons, Article %hil) of the OLAF Regulanon confers on
the Conwoller the exclusive mandare o examine complunes submirted by ‘persons concerned”
regarding OLAF's  complance with  procedural  guamnrees and  the neles applicable o
mvestigations, in particular procedural requirements and fundamental sights, As o resull, o
broader catepory of individuals whoe may be divectly amd marenally affected by OLAFS:
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mvestigative activities and who may have a leginimate interest in the manner in which those
mvestpanons are conducted is excluded from access to the Controlier,

Crher persons involved in an OLATF investgation, such as informants, whisdeblowers and
witnesses, cannot submit their complaings to the Controller but must instead address them o the
Direcror-General of OLAF, From the perspeciive of effective procedural protecron, this
differepmaced trearment 1= pot opdmal, as it deprives those indwaduals of access o an
independent and external assessment of their grievances, confining them instead 1o an mnrermal
administranve channel. In practice, this imimtion may undermine the percerved impartiabicy and
oveeall effecriveness of the compliines mechanism, parteulady where the alleged shomeomangs
relaie o t:nmptizm:i: with pmr_':,rluml puamntecs of the protecion of fundamental rghis.

Muomeover, given that the Conteoller was specifically eswablished 25 an ndependent body
entrusted with safeguarding procedural guarantees in the conrest of OLAF investigatons, i
woukl appenr hoth logical and coherent 1o give this funetion the exelusive responsibility for
examining all complaints relating to sueh puarantees, imespeetive of the complainants stitus,
Allerring eompliunts on procedural guarantees o be channelled to different recipients depending
om whether they originate from a person concemed or fom other persons involved in the
mvestigaoon may fragment the prowcton system and dilute the very moonale behind the
creaton of the Controller, By contrast, entrusting the Contmoller with the examination of all
complaints relanng oo procedural  guarancees would ensure a uniform, independent and
specialised assessment, thereby enhancing legal certainty, sengthenimg the effecnveness of
procedural safepnard and remnforang confidence in OLAF s invesoganve framewaork.

Proposal 13, The Controller calls upon the BU legistators te consider amending Article 9h({1) of
the OLAF Regulation to extend the persomal scope of the complaints mechanism m include nos
only persons oncerned  but also watnesses, whistleblowers within the meaming of  the
Whisdehlowing Directive, informanes under Arcle 22a of the Saff Regolations, other sources
of informanon and victiims of misconduct within QLA s investganve remir

22, Admissibility = Grounds for dismissal of complaints (material
scope)

The Contmller's handlng of complaints is structured as a two-stage procedure. The finst stage
mvolves assessing the admissibility of the complaint to determine whether it falls within the
persanal, material and temporal scope of the complaine mechanism, Chnce the complaine
deemed admissible, the second stape consists of a substantve assessment of the arguments
ratsed by the complainant.

Artigle 9h({3) of the OLAF Regulation governs the inial processing of complanes, Tt requires
the Controller m inform the Direceor-General immediately upon receipr of a complaint and oo
determine, wirthin ren working days, whether the conditons in parageaphs 1 and 2 are met. These
paragraphs set our the personal, material, and emporal scope of the complaines mechanism,
without providing fusther guidance on how the dnital processing should be eonducted, |n
practice, the Controller has specified the operational deiails of the inioal processing of
eomplaings in Article 5 of the implementing provisions,
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Accordingly, a complaint will not be admissible if:

(i) it is submitted by a person other than a persen coneermed;

(i) it does not concern an OLAF investigation;

(it} it does not concern alleged  breachies) of procedural guarantees  and/or
infringement(s) of the rules applicable 1o OLAF invesgations or

(1) it 15 submitted outside the tme himits ser our i Artcle Y82 of the OLAF
Regulation, namely more than one month after the complainant became aware of the
relevant facts thar consomee an alleged infringement of the procedural guarantees or
the rules on investigation, or more than one month after the investigation was closed.

In the course of handling complaines, the Conrroller has observed that cermain admissibiliy
criteria are not expressly anchored in the OLAF Repulation iself. For instance, complaints
falling owrside the Coneroller’s remir, such as those within the exclusive responsibility of the
Europem Data Protection Supervisor (EDPS7, are not specifically addressed in the OLAF
Repulation,

In pracrice, the Conteoller trears such complaints as inadmissible undee Aricle 503 of the
implementing provisions. While the Controller’s mancare includes verifying OLAFs compliance
with fundamental rights, responsibility for safegruarding privacy and data protection lies with the
EDPS, the EU's independent supervisory authomnty in that field, Under Article 52 of Repulation
(ELN) 2012,/1725", the EDPS is responsible for monitoring and ensuring the applicaton of that
Regulaton and any other EU ace relagng o the protecion of the fundamental rights and
freedoms of natural persons in connecdon with the processing of personal data by EU
mstitutions and bodies. Given thar the EL has created a specialised body oo guaranee the
fundamental right to the protection of personal dara, it is appropriate that complaines on alleged
Irreaches of data protecion rules fall within the competence of the ELDPS rather than thar of the

Coneroller

Sumilarly, the OLAF Regulation does not provide for the possibility of dismissing complaints
that are manifestdy without merit. Such complaines may be cither safesd wfsasda (consisting
of clearly false allegations o frivolous chims) o ssbdestioled (where allegations  are
unsupported by elear evidence or are internally comtradictory), To address this gap, Artiele 5(4)
of the implementing provisions provides for an assessment, within the ten-day imital processing
perind, of whether a complaint is sanifentd mitbont mer,

However, in the absence of an explicit legal basis in the OLAF Regulation, the Controller has
adopted a cautious and restrictive approach, As a result, even complaints that are clearly
frvalous, manitestly false or wholly unsubstantared currently undergo the full inital processing
cyele of the complaints mechanism, culminating in a formal decision declanng  them
inadmissible. This practice consumes a disproportionare amount of time and resources and may
delay the examination of mentonous complants, highlighting the need for a clearer lepgal
provision i the OLAF Regulanon itself. The current approach also diverges from the practce of

% Bee Regulanon (ELY 2008,/ 1725 of the BEuropean Pacbhament and of the Counal of 23 October 2008 on the
protoction of matumal persons with regard o the procciang of personal daka by the Union institutions, bodies,
affices and apeneies and on the free movement of such das, and repealing Regulanon (EC) Bo 45,2001 and
Drccisgion Mo 12472002/ 150, (0] L 295, p, 39,
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comparable ELT oversight bodies, notably the BEoropean Ormbudsman, which may dismidss
manifestly unfounded complaines and close files without enpaging the full procedural

:'I.F-Fﬂ[al'uﬂ“.

From the perspective of good administraton and resource efficiency, the OLAF Regulation
should therefore expressly provide thar the Conproller may  dismiss, withour formally
undergoing  the mitial  admissihility  asscssmens procedure: (1) manifestly  unfounded
complaints; (i} unsubstantiated complaints; and (i) complaints falling outside the
Controller’s remit, including those within the exclusive remit of the EDPS. Codifiing these
pewers in the OLAF Regulation would eabance legal cerminty for complainanis, promote the
elficient wse of human and financial resources and ensure thar the compliints mechanism
functions effectively while safeguanding procedural fairness.

Proposal 14, Amicle 9h(3) of the OLAF Regulation should be amended in order to introduce a
simplified procedure enabling the Controller o dismiss the following oypes of complaine direetlv:

(i manifestly unfounded comphines (2. complaints that are cleardy frivolous or false or that
lack any substannve basis), without requining the full initial processing procedure;

i} unsubstantiated complaints {Le, complaints in which the allegations are not supported by
clear evidence or are internally contradicrony);

i) complants Gling outside the Controller’s mandate, ncludimg those falling within the
exclusive competence of other EU bodies, such as the EDPS, Where a complaing falls
outside the scope of the Controller’s remir, the Controller may advise the complainant w
address it o the relevant authonty.

2.3, Abusive and,/or repetitive complaints {material scope)

A further challenge in the operanon of the complaints mechamsm under Artcle %h of the OLAF
Begulation relates o the processing of abusive andfor rvepetdtive complaines, While the
Controller has not dealr with complaies containing abosive languape, she has encountered cascs
in which complainants repeatedly raise the same allegations, despite these having already been
addressed through a rensomed inadmissibiliey decision or a final decision on the meris. In
addition, there have been cases where complainants submitted a lange number of complaints on
Esues of margnal or no relevance o OLAF investganons. Such patems of hehaviour risk
diverting the complaines mechanism  feom s intended  purpose, which = safeguarding
fundamental rights and procedural puarantees, while placing a disproportonate administratve
burden on the Controdler and the Secretanar of the Supervisory Commitree.

The Controller notes that the OLAF Regulaton does not contamn an explicit provision allowing
her v declare complaines abusive and/or repentive. To address this gap, the Conrmaller has ser
out an internal procedure in Article 5(4) of the implementing provisions and has developed an
administranve practice aimed ar minganng potenoal misuse of the complaines mechanism. This

" Bee Artele 205) of the Regulitson (EL, Ewraton) 202101165 of the Buropaan Pathament of 24 June 3021 B
devans the regulations aid peneral condinons poverning the performanee of the Ombuodsman's dutics (Stapute of the
Fusropean Cimbuderan) and repoating Diecision 94 262/ BCSC, BC, Busitons (08 1L 255, 167202, p, 15,
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mvolves registering the submission as o new complant and issuing a formal inadmissibility
decision accompanied by a firsr waming o the complainant, indicadng that any further
communications or complanes oo the matter will be considered repetitive and will no longer be
examined. In the same decision, the complanane s also informed that correspondence on the
matter will be discontmueed, in accordance with the European Commssion's Code of Good
Admuinistmnve  Behaviour. Should  the complainant  persist o submiming  addinonal
communications of complanes regarding the same issue, these are rreated as abusive,

While this sysrem has allowed the Controller to operare within the existing legal framework, i
vemaing procedurally cumbersome and resource intensive, Moreover, as aoted above, in cases
mvolving complaints thar are manifestly unfounded or unsubsiantared, the process could
peetitially delay the examination of metiorious complaints and undesmine the efficiency of the
complaints mechanism.

In rhe Conrroller’s view, Artche 9h03 of the OLAF Regulation should be smended 1o miroduce
a simplified procedure enabling the Controller to dismiss abusive and /or repetitive complaints
directly, without undertaking a foll inital admussibilicy assessment. This would allow  the
Controller to identify and exchode complaints that are cleardy intended to harass, overwhelm or
otherwise misuse the complaings mechanism, incheding those that are manifestly repetitive or
that raise issues aleeady addressed in a prior reasoned inadmissibility decision or a final decision
on the menes,

By permining such dismissals ar an early siage, the amendment would srreamline the handling of
complaints, reduce unnecessary administrative burdens and ensure thar the resources of the
Controller and the Secretanar are focused on mentonous cases. The procedure would nor
require the issuance of a full formal deciston for each abuswe and/or repetiive complaine,
therely avording procedural delays while maintining the overll mregnoe and fairnmess of the
complaints mechanism, Coditving this ability in the OLAF Regulation srould align the OTAF
Framework with thar of compagable BEU oversight bodies, such as the Ewropean Ombudsman,
which has the authorry o dismiss complaings that constitute an abuse of process ? and would
enhance both the efficiency and the eredibility of OLAF: oversight svstem,

Proposal 15. Armicle 9b(3) of the OLAT Regufanon should be amended o inoroduce a simplified
procedure enabling the Controller o dismiss abusive and/or repentve complunes directly,
withour undertaking the full inial admssibilioy assessment.

24, Admissibility — One-month limitation period after the dosure of an
investigation (temporal scope)

Artigle 9h({2] of the OLAF Regulanon establishes a dual limitapon penod for led ging complaints
with the Controller. Under this provision, complaints muost be submitted either (1) within one
month of the complainant becoming aware of the facts consomnng the alleped

W See the Buropean Chnbuodsiian Docsion of 14 5cptember 2020 catablishing gudelines om bow to deal wish
abastve  commuescations  and  complamts which  amoune w00 an abuse  of  process,  available  an
_r i =}
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mfringement; or (i) within one month following the closure of the investigation, if the
mvestganon has been closed,

For closed investigatons, the OLAF Repulation introduces a stricter admissibilicy conditon,
which applies irrespective of when the complainant became aware of the relevant facts or the
closure of the investgation irself.

The Controller acknowledges thar this restrictive conditon applicable o closed investigations
serves a functional purpose, namely, o preserve both the effectiveness of any subsequent
follow-up procedures ar national or EU level and the pracdcal utilicy of the Contmoller’s own
proposals for solutions or recommendanons in the specific case. Indeed, the Controller's
mrerventon would add lirde value in sinsations where an invesoganon has concloded and follow-
up procedures are already pending before the comperent national or ELU authonties. In such
eases, the Conteoller considers thar persons concesned must putsue their grievances through the
judicial or adminisative remedies available before those authorities.

Dyespite its funcional justficaton, the absolute one-month Enitaton period applicalsle o closed
IVERHEALONS may, in cerain cascs, raise concerns in terms of legal cerminey and fairness, This is
particularly problemaric given thar the OLAF Regulation does not currently require OLAF o
mform persons concemed of the exact date on which an investipation with findings against them
i closed, As a result, the one-month limitadon period may begin o run withowe the knowledgpe
of the person concerned, which in practice may deprive them of effective access o the
complaints mechanism.

The one-month limitation period can be considered reasonable only if all persons
concerned are systematically informed of the precise date on which an OLAF
investigation is closed (see Proposal 9). Where such systemane notificaton 15 not possible
(e when the EPPO asks OLAT o defer this informarion), the OLAF Regpulaoon should noe
leave the applicaton of the temporal scope provision unclear. In such exceprional sivations, mao
legally coherent alternatives could be eonsidered: (i3 the Regulanon should provide thar no
complaint may be lodged with the Conteolles, or (i) 0 should specify thar the one-month
liimitation pericd stars when the person concemed becomes aware of the elosure of the OLAF
imvestipgation,

Such clarification would alipn the temporal admissibilitg rules with the realities of investipative
practice, enhance legal certainty for persons concerned and ensure the complaine mechanism
remains effective and fair.

Proposal 16, Arocle 9b(2) of the OLAF Regulaton should be amended to clanfy how the one-
menth mitanon penod = calculared where an OLADF mvestgation has been closed. In
particular, the Regulation should ensure that the one-month mitadon penod applicable o
closed Investigations operates in a4 manner consistent with the panciples of legal certainty and
effective aecess o the complaines mechanism,

T thar end, the amendment should either:

0
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il expressty provide that, in ecxceptional cases where persons concerned are not informed of
the closure of an OLAF investigation no complaint may be lodged with the Controller;

0r

[u} specify that, in such cases, the one-menth limitabion period begins when the person
concerned becomes aware of the elosure of the OLAF investigaton. The Conrroller is of
the view thar this opdon would be more aligned with the protection of the nghrs of
petsons concerned.

Z5. Principle of complaint completeness (temporal scope)

As already mennoned, Amicle 93 of the OLAF Regulation governs the initial processing of
compleints, requiting the Coneroller 1o ‘infoem the Divector-General immediarely upon peceipt
of a4 compliin” and 0 ‘determine whether parmgraphs | and 2 are complied with” within 10
workimg davs.

Lmder the cumrent formulation of Artiche 93, the I,Er‘l-u'(r'l‘lciﬂg-dﬂ._l,- perod runs from the
manmiernt the complaint s received, even if it i incomplete or insufficiently substantiated. The
OLAF Regulation does not provide for o “stop-theclock” mechanism that would allow the
admussibilicy penod o be suspended while the Controller requests addinonal informaton or
supponing documents necessary (o assess the complaine In such sitwanons, her pracrice has
been to ask complanants to provide clarifications or pdditional supparting evidence within the
same ten-wogking-day period. However, in the ahsence of any provision allowing the
admissibility clock to be pansed unil the file 12 complete, the Controller remains legally obliped
rix adopt a decision by the stamrory deadline, even if the requested informadon is peovided only
at the emnd of thee ]".u:riml af niog ar all,

For these reasons, the Coneroller would consider hetpful if, in those crrcumstances, the wen-
wotking-day period for deciding on the admissiblity of a complainr egan o run oaly once the
complaint file was complene (e, once the complamant had provided the requested clarificarions
and supporing evidence), Therefore, the Controller calls upon the EL legilators o consider
mroducing the concepr of complaim completeness inro the OLAF Reguladon, should they
deem it approprate,

2.6, Admissibility — Review procedure

At presenr, ther is no steuetofed mechanism in place foe complainants 1o challenge admissibility
decisions that prevent their complaints from being examined on the menes, I is the Conroller’s
view that Article 95(3) of the OLAF Regulation should be amended to espressly provide for
such an mnteroal review procedure allowing complainans o seek reconsideration of the
Controller’s decisions declaning complaints inadmissible or dismissing them on the grounds thar
they are manifestly untounded (sec Proposal 14). Inreducing such a review mechanism would
enhance the rransparency aml procedural fairness of the complaints mechanism.

i
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The internal review procedure could drse inspitation from the practce of the European
Chmbudsman in handling requests for review". In this contest, the scope of the review should he
stnctly limited to decsions declinng complants inadmissible, dismissing them as manitestly
unfounded or finding them w fall outside the Conmoller's mandare. It should expressly exclude
re-cxamination of decisions on the menes of admissible complants, inceding recomme ndanons
addressed ro OLAF under Arncle 9b(5) of the OLAF Regulanon. Such a clearly delimired resiew
procedure would preserve the efficicnoy of the complans mechanism while remforcing the
procedural salepuards for complainants, Beguests for review should be submivted within 11}
working davs of notification of the Contolier’s decizgion on wdmissibility or dismizssal, mirronng
the time limit applicable to the admissibility assessment tself, This time limit would ensire
procedural efficiency and prevent mususe of the complaints mechanism by discouraging delayed
or repetinve challenges.

The detailed rales on the procedure for handling requests for review would be set out in the
mplementing provisions,

Proposal 17, Artcle 9h{3) of the OLAF Regulaton should be amended o introduce an inresnal
review procedure allowing complainants to request reconsideranon of decisions declaring a
complaint inadmissible, dismissing o complaine as manifestly unfounded, o finding that ir falls
outside the Controllers mandare. Regquests for an internal review woubd have o be subindened
within ten working dayve of notification of the Controller’s deetsion, The seope of the feview
procedure should nor extend to g recexamination of decisions on the medts of admissible
complaints, including recommendations addressed o OLAF pursuant to Article 9h{5] of the
OLAF Regulation

21, Suspensive effect of complaints

Article %hil), last zentence, of the OLATF Regulation explicitly provides thar “the lodmpng of a
complaint shall have no suspensive effect on the conduct of the invesogaoon that s the subject
of the complaint, While this 15 intended o prevent the complanms mechansm bemng abused as a
means of delaying or obstrueong OLAF  investganons, an absolute and  uncondinonal
prohibiten of the suspensive effect of compliinis may, in cermin cases, fise CoONOENE in fems
of fundamental rights, procedural guarimtees and effeenve adminisirative oversighe,

In particular, the absence of any |umgil5iiir}' of a suspeisive cffect may limir the pracrical
effectivencsa of the complaints mechanizn in cases where the alleged procedural irmegularin
could have irreversible effects if the investigation continues unintersupied. Thiz may be
the case, for example, where s complaint concems setous shortcomings affecting the nghes of
defence, the legality of investigative measures, the presence of alleged conflicts of inferest among
members of the investdganon team, or the protecoon of fundamental nghts. In such sitoations,
continuing the investigation while the complaint is being examined could render any subsequent
fnding of 4 breach laggely theoretcal, therehy weakening the remedial valoe of the Contmaller’s

e the Decision of the Buropean Ombadsman of 14 Seprember 2000 concemimg requests for review, avalable
it 17 .
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mtervention, [t could also hinder any further action taken by OLAF in the course of the ongoing

mvestEanon,

Moreover, the sysremic exclusion of any suspensive effect could constrain the Controlier's abiliy
to prowide effective oversight and ensure meaningful protection of procedural poarantecs durmg
the investigative phase. While the Conrroller does nor and should nor ingerfere with the conduc
of investigatons, the absence of any flexibility in the system may limir her ability o 1ake
effective and timely action in exceptional cases where interim measures could be
necessary to prevent serious and irreparable harm.

A more nuanced approach, allowing for an exceptional suspensive effect under clearly specified
condinions, could strike 2 more approprare balance berween the need o safepuard the efficiency
and cononuiey of OLAF investigations and the requirement to ensure effecove protection of
Fundamental rights and procedural puarantees, In praceice, the Contoller has already developed
an approach whereby, in parteularly sensitive cazes, she has requested thar OLAF remporarnily
suspend s investigative activities while 2 complaint is being esamimed, Likewise, there have
been instances of OLAF investigations being suspended on the Offices own initiative
upon receiving notification that 4 complaint has been lodged with the Controller,
Hewever, this practice lacks a clear legal basis.

To reconcile the interests of efficiency and contnuity of OLAF investigations with the need to
protect fundamental rdghts and procedural puarantees effectvely, the OLAF Regulaton should
be amended 1o allow, bur not require, the suspension of OLAF investganons in duly jusified
cases, To prevent abusive or dilatory use of the complaints mechanism, the general nule showld
remain thar lodging a complanis has no aumomanc suspensive effect. Artcle %bil), last sentence,
of the OLAF Regulanon should be amended o recognise the Controller’s prerogative m
recommend suspending an OLAF investgation where necessary o provent scrious harm, cnsure
procedural fairmess or safepuand the integrity of the invesogation,

The Regulanon shoubkd also lay down a corresponding obliganen on OLAF o give due
consideration o any recommendation for sespension made by the Conerofler and, where
justified, 1w implement it In addidon, the Regelation should expressly acknowledge the
possibility for OLAF 1o suspend an investigation e offiss where circamstances so reguire, This
approach would preserve the effectiveness of OLAF imvestgatons while strengthening the
pracrical impact of the complaints mechanism and reinforcng trust in its capacity o safeguard
fundamental nghes.

Proposal 18, Arocle 9501 of the OLAF Repulanon should be amended o allow the Conmoller
o pegquest the suspension of an ongomg investgation i doly justfied cases, with OLAF being
requited o pive due consideration to such o request, The OLAF Repulation should also
expressly pecognise thar OLAF may suspend an investigation on its own inioaive while the
Conrroller examines the complaint, informing the Conrmoller aceordingy,

28, Cases pending adjudication in legal proceedings

At present, the OLAF Repulanon contming no express provision addeessing the interplay
berorgen the complains mechanism and judicial proceedings before national or EU couns,
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Article 6 of the implementing provisions requires the Controller to close a case when he or she
hecomes wware that the facts which pur foreard in the complaint are, or have been, the subject
of legal proceedings. However, this procedural safeguard 15 not currently reflected in Article 9h
of the OLAF Kegulanon. This absence creates unceramnty for both complainants and the
admunistranon as o how complaines shouold be treated when the underlying mareers are already

subject to judicial proceedings.

As the complaines mechanism is intended w complement, tather than run in parallel with,
actions broughe before judicial authonoes such as the General Court or the CJEL, the absence
of an explicit provision in the OLAF Repulation risks the same maner being examined
simultaneously by the Conrroller and 2 judicial authority. Such deplicason could result in
meonsistent factual assessments. Furthermaore, this approsch is consistent with the practice of
comparable EU oversight bodies, notbly the Buropean Ombudsman™,

For these reasons, Article b of the OLAF Regulaton should be amended 1w include o elenr
abligation tor the Contmller to elose a case where the underlying matter 15 pending adjudication
before the national or the EU courts. Incorpomting this safepuard into che OLAF Repulaton
would enhance legal certainty, elarify the remedies available to persens concemed and prevent
the duplicanon of proceedings.

Proposal 19 Artcle 9b of the OLAF Regpuliton should be amended in order o add a new
provision requiring the Controller to close 3 case when he or she becomes aware thar the facrs
which have been pur forward in the complaint are, or have been, the subject of legal proceedings
betore judicial authonnes.

29, Judicial review of decisions of the Ditector-General of OLAF not o
follow a Controller recommendation

Article % of the OLAF Repulanon provides for a complainis mechamsm thar enables the
Controller to idennfy breaches of the procedural puarantees referred o in Article 9 or the mles
applicable o OLAF investganions, including infringements of procedural requiremens ang
fumdamental rights. However, the mechanism is designed inosuch o oway hae it largely beaves the
consequences of such findings to the diseretion of the Director-Genenal of OLAF, rather than
attaching any legal effects to the Controller’s dererminations,

Unider Article 9b(3) of the OLAF Regulation, when the Controlier firud= an infringement, he or
shie “shall invite the Office o take action o resolve the complaimt and infirm the Conerofler
accordingly’, Te this end, the Contoller may suppest specific acdons w0 be mken™, Upon
receiving OLAF's communication regarding the action taken or to be taken, the Controller must
close the case if the soluton provided is suliffm;'tnr:.'“. Ortheraise, if the Coneroller eonsiders thar
the complaine can be resolved, Amicle 9%h(5) of the OLADI Regulation provides thar he or she

‘shall 1ssue a recommendation on how o resolve the complaine without delay and in any event

ke Article 209 of the Seanste of the Baropean Ombudsian, g o
S Artiele 1101, lase senvence, of the Implementng Provisione
8 Arviele 1104) of the Implementiig Prosisarns,
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within two months of the Office mforming the Controller of the action it has taken to resolve
the complaint,” This may include amending or repealing recommendations or reports, repeating
mvestigatve activites, or improving procedures in relation to the marters raised ™.

Article 9b({7) of the OLAF Regulation sets out two possible scenarios, The first scenano, set out
in the first sentence, reflects the general principle thar ‘the Direetor-General shall rake
appropriate action as warranted by the recommendanon”. In this case, after being informed of
the actdon maken by OLAF o implement the recommendadon, the Controller closes the case™.
The second scenano anses when the Direcror-General decides not o follow the Controller's
recommendation. 1o this case, the second and thied sentences of Artcle Y97 require the
Dyirector-Cieneral ro communicate the main reasons for that decision 1o the complainant and the
Conrroller (unless such communication would affect the ongoing investigation) and 1o record
those reasons ina nove attached o the final investigation report, Beyond that, the OLAF
Regulation docs not provide for any other substantive or procedural effect arising from the
Director-General’s negative decision. However, the implementing provisions state that, after
analysing this decision and any comments submiteed by the complainant, the Conrmoller muse
close the case, settng out definiove findings®,

To dare, the Controller has issued only proposals for solutions under Artcle %b(3), all of which
have been accepted and implemented by OLAF. Therefore, no recommendanons ander
Article 9b({3) of the OLAF Regulation have ver been issued. Although the scenano in which the
Dhrecror-General decides not o follow a Controller’s recommendanon has not matenalised in
pracuce, this possibility exists as a marter of law and cannor be dismussed as ieeelevant, The mere
existence of such a scenario reveals a porental structural weakness in the framework, as i allows
for a situation in which a recommendation aimed at saferuarding fundamental fights could
ultimately depend on the diseretion of the very authoriry responsible for the mvestigation.

Under the current legal framework, even after the Controller, acting a3 an independen
administrative oversight bady, issues a recommendation following a finding thar OLAF has
breached procedural guarantees or the fundamental rights of a person concemmed, the
mvestipaion may continue to itg conclugion, without any eblipation to remedy the breach, The
fimal case report, adopted by OLAF after the Controller’s finding, would therefore be tainted by
formally  acknowledged  defeces, with the person concerned remaining  affected by an
mvestiganon conducted in violadon of the very safeguards chat Artcle 9 and the related
provisions of the OLAT Reguladon aim o proect.

From the perspective of fundamental rights and procedural guarantees, it would be desirable for
a decision of the Director-General not to follow a recommendation adopred after a finding of
breach to be subjecr to judicial review by the CJEU. This would ensure that the Conteoller's
conclusions guarantee thar unlawful nvestgative pracoces cannor persist withour the possibiling
of idependent judicial cversighr. However, the Conteoller is well aware thar such a solurion is
not legally feasible under the current struciure of EU law, given the admissibility requirements

0 B Article 1204) eof the lmiplemsenting Prosvisons,
A1 B Aticle 13010 eof the Imiplermsenting Prosvissons,
2 B Merticle 1302000}, last senvemee, of the lmplementing Provisions,
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for actions for annulment’” under Aricle 263 of the Treaty on the Funcioning of the European
Union {'TFEL"* and actions for failure o act™ under Article 265 of the TFEL,

This structural limitation highlights the need for legisladve reflection, TF the EU legislators were
to undertake a far-reaching reform under which either () the Director-General of OLAF were
obliged o follow the Comroller’s recommendations, or (i) OLAF's final invesdgarive
conclusions were to produce binding legal effects for the persons concerned, it should follow, as
a matter of principle, thar a decision by the Director-General of OLAF not w follow a
recommendanon issued by the Controller afier a finding of breach could be subject to judicial
peview. In this way, the Coneoller’s findings would sperate as @ meaningful safeguard for the
fundamenial rights and peocedurn| guarmniess of persons eoncerned by OLAF investigations.

II1. On the function of the Controller

As is often the case when significant insomdonal reforms are inroduced, the ocreanon of the
function of the Controller by Regulation 2020/2223% was accompanied by certain conceptual
ambiguites thar persise o this day.

The mose consequential of these ambiguines concerns the independence of the Conrroller and
the Controller's adoministeative stas,. Farther clanficanon in the OLAF Regulinon would also
be beneficial separding the dual role of the Secretariar, which corrently provides legal and
admuinistmove support o both the Supervsory Commires of OLAF and the Controller. Lastly,

the Controller has demtified a subsmnuve pap in the OLAF Repuluion regarding the

“ Acconding to sewled case-law, only messares producing binding legal effects of sich 3 kind as m affect the
applicant’ merests by bringing abour 2 distinet change o their lepal position consmare zcrs apainst which an acoon
teor annulment may he browghe under Arncle 263 wl the TFEL. See, for instance, the Judﬂml:r.l of the Couert of
Justice of the Evropeny Commupties of 11 November 1981, BAT v Commimiw, Case 6081, ECR 2630,
ELLC Y8124, pamgraph 9; and the Order of the Cowrr of Farst Insiance of the Eumpean Commsmtes (Firs
Chamber] of 13 Juy 2004, itaa e e Andalwals v Comewiray, T-29005, BCR 11-2923, ELT:-2004:235,
paragraph 2% In rebanon oo OLAF investganons specifically, the EU Courts have consistently bebd thae QLAF'S
FCRs are not challengeable sces for the purposes of Article 263 of the TFEL. See, for insance, the Judgment of the
Civil Service Tobunal of the Jiumpti.n Llrnesn Iﬁppra] Chamber) of 20 May 2000, Comanloron v 1 aminldt awel Cbtherr,
T-26150 P, BCR-SC, BELET-2000:215, paragraphs 4648 the Judgrent of the Coure of Fisst Instasce (Fourth
Chamber) of 4 Chotobis 00, Tillark v Qoo T-193/04, ELFT20006:292, paragraphs 66-710 the Judgment of
the Court oof Fiest lnseance (Fourth Chamber, Bxtended Composition) of 6 A peil 2008, Cead Gomy v Comomeiares, T-
S0/03, ELVT2006:1 10, pargraphe 47-51; and the Onder of the Coure of First Instance of the Burmpean
Communiries (First Chamber] of 13 July 2004, Comsaldod Aatimnma o lodalvdy v Crommdnifoy, T-29/03, ECR 11-
2023, ELIET-2MM2SS, pacagraphs 3140 The findings set cur in s FCR of OLAF do oot automarically lead oo rhe
ininarion of judicial or disciplinary proceedings, and the comperent authorities semain free oo derermone whar action,
if sy, shoulid be taken on the basis of OLAFs FCR, Accondingly, those aushorities alone have the power w adope
decisions with hi.rdi.ﬂ,g lezal effects Hl‘l‘!rﬂ!h‘ 1Fﬂurri|1g the persns coneeimed,

& Consolidated version of the Treary on the Functoming of the Furnpean Uniga (0 £ 326, 26102012, p. 47).

= A rug;iub: achinns for failure oo ace |.'|mugh|: under Article 265 of the TFEL, their object 45 the wnlawful failure of
ag IBCVA o adopr sy act havipg legal effeces, if it was under a legal obdigation o deoso. Armcle 95(7) of the (LA
Regpulation does not obiwe the Director-Creneral of CLAF to follow a Contmlber's eeommendanon. Instead, it
merey requres the Director-General of OLAF to comply with it or gove reasons as i why they have not. Foran
acton for falere mooce brought by an indieddual against OLAF, see the Order of the Genernl Court (Eighth
Chambur) of 22 June 2005, I v 100 v Cowmisren, T 6910713, ELT201551Y, mmagraphs 21-25

= Hepulation (EL, Evatom) X20/2325 of the Buropean Parliament and of the Cowel of 25 December 2020
amending Begulation (EU, Eurawns] Mo BE3200 3, a8 regards eooperanon with the Bumpein Public Prosceusor®s
Offiee and the effectiveness of the Furopsean And-Praud Office investigions (O 1L 437, 28,1 22020, (b, 41
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Controllers ability to issue opinions o the Director-General of OLAF on his or her own
imative,

3L Administrative states of the Controller

Article %a(2) of the OLAF Regulation currentdy provides thae [t)he Conrroller shall be
administratively attached to the Supervisory Committee”. In practice, and m the interpretation
consistently applied by the European Commission, the administrative stmoas of the Controller
haz been understood as being admimstratvely linked to the Seoetariat of the Superisory
Commitree. This reading was expressly confirmed in the Call for applicasons for the selection of
the Contraller of procedural guarantess i the context of mvestigatons conducted by the
European Anti-Fraud Office (OLAF)" which stated that ‘[t]he function of Comroller is

administratvely amached to the OLAF Supervisory Committes, e, 118 Secremariat’.

Consequently, the cument wording of Arocle 92(2) 15 not conssstent with the Coneroller's
funcoonal independence. Arncle %a(6) of the OLAF Repulanon explicitly provides thar the
Concroller must perform therr dunes independently, mcluding from the Supervisory Commitnee
itself. Auaching the Coneroller administrtvely 1o the Seeserariar, sather than o the Supervisory
Committee, would beiter safeguand that independence in practice and prevent any perception
thit the Comtroller is subordinate to, or under the administrative authority of, the Supervisory
Commitres.

This would also be consistent with the instutional and functional reality of the Supervisory
Committee. Its members are independent external experts whooare not part of the Europein
Commission's staff and do not constitute an administranve strocrure capable of hosong or
managng personnel. Consequently, the Controller cannoe be adminstratively attached to the
Supervisory Committee itself Any administradve  placement must therefore be necessanly
exercised through an existing admunistranve entity, In pracoce, this function can only be
performed by the Secretanat of the Supervsony Committee, which 15 provided by the European
Commisaon and constutes the sole permanent administeanve soucture supportng  che
Committee's activities,

Honwever, the wording of Aricle Yai2) of the OLAF Regulanon may creare ambipuity {of ar leass
the perceprion of ambiguiry) reparding the stams and independence of the Conmoller in relation
o the Supervisory Committee, To aveid such misinerpretation, the provision should be
amended 1o clearly stve thar the Controller is adminmstranively lnked o the Secretarian,

Proposal 20, Aricle %ai2) of the OLAF Regularon should be amended 1o seage thar the
Coptroller s admimstrarvely linked 1o the Secreranar.

7 Bee the Call for application: for the seleeton of the Contruller of procedural guraibos mothe contest of
ivestigntions endaducted by the Bumopean Anti-Praud Of fice (OLAF) — COM 3021 /2062 (0] C 2704, 15.7.202],
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32 The Secretariat

The statws and functions of the Secretaniat should also be clarified to reflect its dual mole in
supparting bath the Supervisory Commintee and the Controller.

Ar present, the OLAF Regulaion only refers o the Secremanar as the “Secremnar of the
Supervisory Committee’, even though in pracoce the Secretanat provides admunistrative and,
most importantly, legal support 1w both bodies. This discrepancy creates ambiguiry regarding the
Sccrctariat's mandare, reporong ines and independence in matters falling under the Controller’s
rermnir,

To ensure coherence in the OLATF Repulaton and mo safeguard the independence of the
Secretariar, all relevant provisions should be revised o refer to the Secretariar of the Coneroller
and the Supervisory Commuree” mstead of the current foemulanon,

Furthermore, Arncle Yai2) of the OLAF Repulaton should be amended o formalise che
Conrroller’s invalvement in the recruitment of Secrctanat staff. While the Conrmller has been
mvilved in practice, this invalvement correndly tests on instiiaional poodwill rather than o a
legal requirernent. Given the Secretariat’s dual role, it is essental thar both the Supervisory
Committes and the Conteoller participate i the reeruitment process, Therefome, o provision
mirmoring Article 15(8) of the OLAF Regulation, under which the Supervisony Committes muse
b consulted, and s views be taken into account before the appointment of Secretariae seaff,
should be imroduced for the Coneoller.

Article 15(8) of the OLAF Regulatnon, which states that ‘[tlhe Sccretamar shall act on the
mstructions of the Supervisory Committee and independently from the Commission”, should
also be clarified. As a maner of logic, the scope of those instrucnons should be limiced o
matters falling within the Superasory Compurtee's remic. For martters falling within the
Conrroller’s remit, the Secretamat should mke instrucoons exclusively from the Controller.
Explicitly sraning this division of powers in Artcle Y2 of the OLAF Regulation would prevent
uncestainey and steengthen the operanonal ndependence of both bodies, while ensurng thar the
Secreiariat is not placed in conflicting eeporting lines,

Addinonally, the current administratve amachment of the Secretanar o the Office for the
Administrtion and Paymenr of Individoal Entithements, also known as the Paymasier Office
(the 'PMCY), should he recomsidered. Given thar the Secretarians status and funetions do oot
aliggry with the PMO's core mission, the Controller i of the opinion that a more appropriate and
functionally consistent organisational location for the Secretamat which better alipgns with its
mandate while also puarantecing it independence shoold be identfied. In this regard, 2 more
suitahle plucement could be found, for instance, within the Commission’s Secretarme-General or
the Direcrorate-General for Justice and Consumers,

Finaly, Article %a(3) of the OLAF Regulation, which currently provides that “the Commission
shall, from wirhin us approved bodger, allocare 10 the Supervisory Commines: the personnel and
financil means necessary for the Coneroller’, should be revised, Consistent with  the
understanding that the Contmoller s adminiseranvely attached o the Secretanat rather than
directly to the Supervisory Commines, this pravision should be amended 1 sefer instead o the
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allcation of personnel and financial means ‘to the Seceetariat’, which suppomts the Controller in
the performance of their duties, Similardy, the Buropean Commission must ensure that the
Secretanat has sufficiene staff and resources to fulfil its dual ole effectovely. Although this matwer
concerns administrative management rather than legmslamve amendment, it should be emphasised
here, as insufficient resources may directly undermine the independent funcooning of both the
Supervisory Committee and the Conrsoller.

Proposal 21, All references in the OLAF Regulaton to the “Scerctariat of the Supervisory
Committee’ or the Secretariat’ should be amended o read “Secretaniar of the Controller and the
Supervisory Committes”,

Proposal 22, Article 9(2) of the OLATF Regulation should be amended 1o provide that the
Controller must be consulted and that his or her views must be taken into account before the
appointment of any staff to the Secretariat,

Proposal 23, Arncle 94 of the OLAF Regulation should be amended o specify that the
Secretariat must act only on the instroctions of the Congoller for maners falling within the
Controller’s remit, A corresponding clanficanon should be included in Arocle 15(8) of the
OLAF Reguladon statng that the Secretariat must act under the instructions of the Superisory
Commitree only for matters falling within the Committee’s remit

Proposal 24, The Controller calls upon the EL legslators to consider artaching the Secretanar
w an organizadopal locadon  thar berer aligns with its fumcoons and  guarantees  its
mndependence.

Proposal 25, Aricle %a(3) of the OLAF Regulation should be amended o specify that the
Commission must allocae the persannel and financial means necessary for the Controller o the
Secrerariar rather than the Supervisory Commirre,

IV. On relations between the Controller and the Director-
General of OLAF

The Controller's mandate is pumarnly exercised in relabon o individual complaints subomtted by
persons concerned by OLAF invesngatons, Within that framewnorl, the Controller engages with
the Director-General through decisions adopted in specific cases. Those decisions are, by their
nature, case-specific and focus on the assessment of alleged breaches of fundamenral nghts or
procedural puarantees in individual investgations.

Crver the years, hiovrever, the Controller has developed a consistent practice of inchading aiver
dicta i therr decisions. These observanons po bevond the smer resolunon of the individwal
complaint and are mended o swengthen the ovenll prowecton of the fundamental nghrs and
procedural puaraniees of petsons concerned and o promaote complianee with the nules
applicable w OLAF investgations, Even mocages where oo formal breach is wdennified, these
abiwer dfiets serve an important function by highlighting shorteomings, intetpretative uncettainties
and areas where improvement may be warmnted, either in the OLAF Regulaton or in OLAF
practices. Through this practice, the Controller has sought to address broader concems and
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provide constructive guidance to OLAF with a view to enhancng the quality and legality of its
mvestpanve actvides,

Henwever, as exphined below, the Controller believes thar including a legal basis in the OLAF
Regulation for the Controller to issoe opinions addressed o the Director-General of OLAF on
her own inigarve would add valee and rmansparency o her decisions and sieter dize and would
contribure overall to the effective exencise of the Controller's mandare.

Controller's npinims addressed o the Director-General of OLAF

The OLAF Regulation prwides in Asucle 9% that the Direetor-General of OLAF “may
request the opinion of the Conrroller on any marter related w procedural guarantees or
fundamental nghts that falls within the Controller’s mandare’. In practce, however, this
mechanism has been used only mdce: for an opinion on the revised GIPs" and for the present
opinion on the application and impact of the provisions of the OLAF Regulanon. The corrent
framework therefore provides for a mechamsm thar is exclusively migpered ar the discrenon of
the Direcior-Cieneral of OLAF,

This strocoore docs not adequarely reflecr the Controller’s accumulated experience, nor does i
recopnise the public-imeerest value of addressing broader 1ssues proscovely, The aer thar such
views currently appear only indirectly, throwgh abier dicts in unpablished individual decisions,
lirwsits thedr visibiliey and their potential impact, Moreover, the absenee of a clear legal basis for
the Conemller to express her views ourside the contese of individual complains restricts the
possibility of a sructured and constructive dialogue with the Director-General of OLAF on
cross-cutting issues relang oo fundamental dghts and procedural guaranees.

To remedy this situation and ensune the effective exercise of the Coneroller’s mandare, the
CLAF Regulation should be amended to explicitly empower the Controller to submit opinions
o the Dirceror-General of OLAF on the Controller’s own initiative, on any marger relaing o
fumdamental righrs of procedural guarantees falling within her remit. This could | achieved by
amending cither Artcle %a(8), which concerns the Controller’s powers, or in Amde 9b{Y), which
currcntly limirs the issuance of opinons w those requested by the Director-General of OLAF,
In either case, expressly secognising the Controllers fght o ssue own-inidanve opinions would
srvengthen the preventve and svstemic dimension of the Conteoller's role, withour encroaching
on OLAF's aperational independence,

Proposal 26, Artcle %a(8) and/or Article %59} of the OLAF Regulation should be amended o
confer on the Congroller the power o issue opinions addressed w0 the Direcior-General of
CLAF on his or her own initiative, on any matter relanng oo fundamental nghes, procedural
guarantees or rules applicable wo OLAL invesaganons that falls wathin the Controllers remic

St the Commredlers Ulpinion o the draft Guidelines on Inveseganon Procodurcs (GIPs), b ot
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V. On relations between the Controller and the Supervisory
Committee

The Conteoller and the Supervisory Commites have complementary missions and  pursoe
eommon abjectves. However, they are disanet functions and bodies, each operating on an equal
footng within the scope of their respective mandates, Nevertheless, the esmblishment of the
Coneroller’s funedon by Regulation 2020/ 2223 was accompanied by conceptual ambiguities as
to the Controller’s stats in relaton to the Supervisory Committee, Too strengthen the
Controller’s independence and ensure the continued development of constructve working
relationg with the Supervisory Committee, based on mutual trost and sound cooperation, certain
amendments to the OLAF Regulation are necessary.

5L Systemic issucs

Article Da(¥), last sentence, of the OLAF Regulation provides thar [t]he Coneroller shall repare
to the Supervisory Committce on any systemic sue ansing oot of his or her recommendaons’.
This repornting mechanism warrants reconsideranon for the reasons set out below,

In practice, the provision has never been applied, as the Conrroller has mew reporred on any
systemic issug to the Supervisory Commirtee. This is pnmanly because the Contmoller has never
sued a recommendanon w the Director-General of OLAF. Instead, over the past four vears,
the Conrroller has submutted three proposals for solunon o the Director-General  under
Article 9(3), all of which were accepted and implemented by OLAF, thereby eliminatng the
need for formal recommendarions,

Muomeover, issuing a recommendation o the Direcroe-General docs not necessarnily indicare the
existence of a syaemic issue. Rather, ir eeflects o procedural sirwation in which the Director-
Genera decides not w follow the Controller’s proposed solution in o specific case, which
promgpts the Controller b issue o recommendation under Article Th(5) of the OLAF Regulabon,
Svstemic issues, by conteast, may be identified much earlier, including during the admissibilite
assessment or during the examinaton of the ments of complants, irespective of whether @
recommendation i uomately issued, Therefore, limiting the reporting obligadon o systemic
ssues “amsing out of recommendations’ fuls to capture the full range of systemic concems
identfied through the Conrroller’s case-handling activicy and does nor adequarely reflect the

reality of the Controller’s mandare.

To ensure the practical effectiveness of this provision, the Controller consders that the OLAF
Repgulanon should enable the Controller 1o report on systemic and general 1ssues divectly o the
Director-General of OLAF by means of opinions (sce Proposal 25}, The Supervisory
Commirtee would then be informed of the Controlles's opinien,

# Bee Repulation (EU, Bussions) 20200 2223 of the Furepean Patlament and of the Cowel of 25 December 2020
4 regarde cooperation wath the European Public Prsecovo’s Office and the effeetiveness of the Eumpean -
Friud Cifice Investgteons (03] 1,437, 28122020, p, 45
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Proposal 27. Arucle 9a(%), last senrence, of the OLAF Regulanon should be amended o requere
the Controller to mform the Supervisory Commiitee of any systemic issues reported o the
Director-General of OLAF by means of an opinion.

5L Recommendations addressed to the Director-General of OLAF

Article 9h(3) of the OLAF Repulation currently states that “[blefore issuing a recommendation
the Controfler shall consult the Supervisory Commites for i opimon’. This cequirement
appears neither practical nor substantively justified, given the nature of the Controllers mandate
and how the Supervisory Committee operates. The Controller's role 15 o ensure the effectve
protection of the fundamental nghes of persons concemned 10 ongoing cases, and the OLAF
Regularion sets out a smrict and ome-sensiove procedure for thar purpose. Where the Director-
Gieneral of OLAF decides not mo follow a proposed solunon under Armcle 9b(%, the Conroller
must izsue 4 recommendaton within roe months (Asncle Yhi5)). The obligaton o consule the
Supervisory Commitvee within this short omeframe is difficult o reconcile with the Commiriee's
watking methods, The Committee is composes] of external experts who meet on a monthly bass
and cannot realisteally be expecred o provide inpur within the required tmeframe in a manner
consistent with the urgency imherent in the Controller’s mechamsm.

Moreover, sach mandatery consultation fsks inmrodueing procedural delays without offering
cormesponding sdded valse, The Controller is independent and, under Arsiche 9a(% of the QLAF
Begulation, 15 prohibited from discussing the specific circumstances of individual cases and i
requited 1o maintan stoct confidentality, indoding vis-a-vis the Superisory Committee. As a
result, the Supervisory Commirttee would not be in a position to assess the substance of the case
or to provide a meaningful and informed opiion. In these crcumstances, the requirement o
consult the Sepervisory Committee before issuing a recommendanon does not appear logical,
nor does 1t reflect the respectove riles of the Controller and the Supervisory Committes. It also
fatls 1o demonsirare the practical relevance of the Supervisory Comminec’s conmribution o the
handling of individual eases within the Conemaller’s remirn.

Therefore, it is the Conrolles™s view that the provision should be amended o enable the
Conrroller o simply dgor the Supervisory Commirtes of any recommendation addressed m the
Director-General of OLAF, without requiring that the Supervisory Committes 1o issee an
apinion on the matter,

Proposal 28, Article 9hi3) of the OLAF Repulation should be amended tw replace the obligation
for the Controller to consult the Supervisory Committes for an opinion before issuing a
recommendancn under Amicle 9b(5) warth an obligacon for the Controller o dfare the
Supervisory Commimee of any reconumendation addressed w the Direcror-General of OLAF,

53 Implementing provisions of the Controller

Article Wil 1} of the OLAF Repulation provides thar “Jojhe Conrroller shall, afer consulting the
Supervisory Committee, adopt implementing provisions for the handling of complains’. In
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complisnee with this provision, the Controller consulted the Supervisory Committes on
20 Seprember 2022 before adopting the implementing provisicns,

However, as handling complaines lies exclusively within the Conrollers remit, consulranon s
neither necessary nor consistent with the Controller’s independent mle. An information
requirement would ensure rransparency and  poodwill berween the Conroller and the
Supervisory Commuttee without undermining the autonomy of the complaints mechanism.
Consequently, Armcle 9b(11) of the OLAP Regulanon should be amended so thar, in futre, the
Controller s only required o iefesr the Supervisory Committee of any revisions o the
Implementing Peovisions.

Proposal 29, Article 9bi(11) of the OLAF Regulation should be amended to clanfy that the
Coneroller must inform the Supervisory Commirtee of any revisions w the implementing
provisions,

54.  Cooperation and regular exchanges of views with the Supervisory

Commitiee

The Supervisory Committee reinforces and  puarntees OLAFSs independence by regrularly
moniterng  the implementation of OLAF:  investipative  function, theseby  acquiting a
comprehensive overview of how OLAF exercises s powers. The Controller, by conerast,
focuses on individual cases involving alleged breaches of fundamental dghts, procedural
guaranrees and the rules applicable w OLATF investgations,

Drespite these distnct mandates, there are notable points of intersecton berween their respective
activities. In particular, this is evidenced by the second subparagraph of Article 15(1) of the
OLAF Regulagen, which rasks the Supervisory Comminee with monitoring developments
relating to the applicanion of procedural guarantees and the duration of investigations which are
Esues thar also recor in 1o complants lodged with the Concroller. Both bodies would thesefore
henefit from a strucrored exchange of expenences.

The OLAF Regulanon could accordingly prowide for a structured and penodic exchange of
views between the Conreoller and che Supervisory Commirree, for example on an annual basis.
Such an exchange would enable each body, wathin the imirs of theie respective mandates and
confudentiality ohliggiong, w0 inform the other of relevant developments relating o procedural
puarantees, the duratdon of investgations, and other cross-cotting issues arising from  their
respective activities. By facilitating mutual swareness and dislogse, this mechanism would allow
potenitial systemic concerns affecting OLAFS investigative functon o be identified at an early
stage, while fully preserving the independence and distinct reles of each body.

Proposal 30. Articles 92 and 15 of the OLAF Repulation should be amended o provide for a
petindie exchange of vicws berween the Conteoller and the Supervisory Conminee,
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V1. On relatdons with other stakeholders

The Controfler considers it important to mantain regular contact with the EU institutions and
other stakeholders to obtan feedback on the mle of the Controller and, ulomately, o improve
the protection of procedural guarantees and the fundamental rghts of persons concerned in
CLAF investgartions.

Visibility 1= another important aspect of the Coptroller’s mandate, Although ndividual final
decisions cannot be made public, general reflections and insighes can be shared. The Controller
currentdy presents her annual geport o the European Parlament’s Comminee on Budgetary
Conerod (the "CONT Commurtee’] and to the Counal’s Working Party on Combanng Fraud (the
'CeAF). Mevertheless, there s room o aise awareness of the Conteoller’s actovires. Outreach
activities have incuded meetings with OLAF invesdgarors and legal advisers o explain the
complaints mechanism amnd gather feedback, thereby reinforcing the practieal implementation of
the Repulation,

Exchange of views with the institutions

Article 16 of the OLAF Repulanon goveens the annual exchange of views berween the Director-
General of OLAF and the insvmtions, Armcle 16{1) provides thar *|ijhe Buropean Parliament,
the Council and the Commission shall once a year meet the Direetor-General for an exchange of
views at political level o discuss the Office’s policy relaring o methods of prevendng and
combating frawd, cormmuption or any other llegal actvity affecting the financial interesss of the
Llviern’,

To raise awareness of the wypes of allegations made under the complaints mechanism and
prowide greater visthility of how OLAF deals with provedural guarantess and the fundamental
rights of persens comcemed, Arocle 16 of the OLAF Regulanon should expressly provade for the
Coneroller’s participanon in the exchange of views with the insnmtons. Comparable provisions
already exist for the Supervisory Committee (who ‘shall parocipare”), the Eormopean Chief
Prosecutor (who ‘shall be invited o artend’) and Representanves of the Court of Auditors, the
EPMO, Eomjusr and Europol (who “may be imvired o amend onoan ad hoe basis®.

Proposal 31, Artiele 1601) of the OLAF Regulation should be amended w0 expressly provide for
the Controfler’s participation i the anoual exchange of vews berween the Director-General of
OLAF and the institubons, either by stipulating that the Contmoller shaldf parfigfete or, at a
mimimem, that the Conteoller shal b i fo porfindade, In order to contmbute, within the scope
of hiE or her mamdate, to discussions on procedural puarantees amd the prowecton of
fundamental nghes 1n OLAF investuganons,
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Annex. The Controller’s proposals

1. On fundamental rights and procedural guarantees

Proposal 1. Artcles 9 and 9bil) of the OLAF Regulation should be amended o include an
expliat reference to the Charter, cleary stanng that QLA investgations must be conducted in
full compliance with the Charter and thar persons concerned are ennitled o lodge a complaine
with the Contoller on any breach by OLAF of the fundamental nghts puaranteed by the
Charter.

Proposal 2. The OLAF Regulanon should be amended 1o require thar the identificanion of a
person concerned, whether ar the opening of an investoganon or ar any later stage, be formalised
by means of an cxplieir decision of the Director-General, The precise moment at which a pesson
agquires the status of person concemned should also be clearly and contexmually recorded in the
CHOM, thereby ensuting legal certainty, These requirements shoubd apply equally o both inesnal
and external investpatons,

Proposal 3. Adticle 93] of the OLAF Regulation should be amended in Jine with the existing
eage-liw of the B courts to expressly recopnise the tight of persons coneerned, in both intesnal
and external investigations, o be infomed of their status as a person concemned ar maw a5 poreid,
This amendment should not affece OLAFs ability to defer such notification where necessary (as

already provided for under Aracle 9(3)).

Proposal 4, Article 4 of the OLAF Regulanon showld be amended o expressly recognise the
nght of persons concerned in mtermal invesogatons o be assisted by o pemon of their chioice
during inspectons of [BOA premises and o invoke the privilege against self-incriminanon, This
amendment would ensure thar persons concemed in internal investigations enjoy the same
procedural puarantees currenty afforded o perscns concerned in external nvestpanons, thereby
climinanng unwareanted disonctoons, increasing fairness and ensuning the effecuve protecton of
fumdamental rights throughour all QLAF investganve acivites, However, the exercise of this
right should not prevent OLATs aceess o premises or unduly delay inspecisons, in line with the
safeguards alrewly provided for in Article 3(8) of the OLAF Regulation,

Proposal 5. Articles 3,4 and ¥ of the OLAF Repulaion should be amended oo ineoduce o clear
and explicit obligation for OLAF o provide persons concemed with writken information on
their fundamental nghts and procedural goarantees, This written notification should be delivered
it the outset of an investigation, as soon as an individual or legal entity s identfied a2 o person
concerned, or ar the latest before OLAF carmes our an inspection or on-the-spot check, In
addiron, before the st of an inspection or an on-the-spor check, the person concemned should
be informed in writing of the procedure applicable to on-the-spor checks and inspecoons of
IBOA premises.,

Proposal 6. Artcle %1 of the CHLAF Regulation should be amended o stare that imvestigations
must be conducted not only objectively and impartally, bur alsa (i) in accordance with the
principle of firmess emanating from the rght oo good administaton under Article 4101 of the
Charter, and (1) in compliance with the highest professional srandards.
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Proposal 7. The Controller calls upon the EU kegislators to consider introducing dlearer and
maore balanced rules in the OLAF Regubation on the information provided o persons concerned
at the stage of the summary of facts, with a view to ensunng the effective exercise of the right to
be heard. In partcular, the Regulaton should encourage OLAT, to the grearest extent possible
and withour undermining the confidentiality of invesngaoons, o provide persons concerned
with the informanon underlying the facrual allegations ser our in the summary of facts or at lease
with sufficiently detailed exeracs. Where full disclosure of such information s nor feasible,
approprigte safeguards, such as wrgeted redactions o struciured  summaries, should be
considered in order 10 peconcile the protection of investigative interests with the rghis of
defence,

Proposal 8. The Costroller ealls wpon the EL legishtors 1o consider strengthening the
procedural framework poverning OLAF investgations by extending the right to be heard w0
illrar pemsons concerned to submit observations not only on the facts established, but also on
the provisional legal classification of those facts and the preliminary conclusions drawn by
OLAF, This would cnhance the pracocal elfeciveness of the rights of defence, contribuge 1o rthe
accuracy of OLAF's final conclusions and increase compliance with the principles af ool
administration and fundamental nghts protecoon.

Proposal 9. Article 11(7) of the OLAF Regulation should be amended in order to;

4] extend the right to be informed of the closure of an investigation to all persons
congemed, regardless of whether evidence has been found againsy them;

i1} prowide for exceptions o this ght when i would prejudice the efectiveness of
subsequent action or breach confidentialivy: and

fiif)  specify that any communication informing the person concemed of the closure of an
imvestiganion must expressly indicate the exact date on which the investiganon was
closed.

Proposal 10, The Controller calls upon the EU legislators o consider amending the OLAF
Regulaton to provide for the rght of persons concerned to receive a copy of the FCR on the
conclusion of an investigaton, unless disclosure would jeopardise the effectiveness of follow-up
actions by competent authorines or breach conGdennaliy rc-.|u'm:m::n|3.

Proposal 11 The Controller calls upon the EL legslators to copsider amending Armcle 9 of the
OLAT Regulation w provide for the rights and procedural puarantees afforded wo whistdleblowers
under the Whestleblowing Direcove, to informants under Armcle 22a of the Smaff Regulanons,
and tn other sources of information and victims of miscondocr falling within OLAF's
mvestiptive mandate,

Proposal 12, Artcle 5(4) of the OLAF Regulanon should be amended o extend the aghe ro be
mformed of the decizsion whether or not ro open an OLAF nvesnganon o whistdeblowers under
the Whistleblowing Directive and other sources prowviding informaion of potental investigative
mterest 1o OLAF. The resulting provision should allow for the defermal of such information in
duly justified cases, including instances where the person concerned has not been informed of
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his or her status becavse of a defermal or where disclosure would undemmine confidentiality
reguiTemenes,

Z On the complaints mechanism

Proposal 13, The Conmoller calls upon the EU legistators w consider amending Article Thi{l) of
the OLAF Begulation to extend the persomal seope of the complaints mechanism o inelude not
omly persons concerned  but also wamesses, whistleblowers within the meaning of  the
Whistleblowing Divective, informants under Aricle 22a of the Staff Regulatons, other sources
of informartion and victims of misconduct within OLAF's investgative remit

Proposal 14, Amicle 9hi3) of the OLAF Regulation should be amended in order m introduce a
simphfied procedure enabling the Conrmaller to dismiss the followding types of complaint directly:

(th manifestly unfounded complaings (Le. complaints that are cleardy fivolous or false or chae
lack any subsanmve basis), without requiring the full ininal processing procedure;

(i} unsubstantiated complaints (Le, complaints in which the alleganons are not supporned by
clear evidence or are internally contradacrory);

(i) complaints falling ourside the Controller’s mandate, including those falling within the
exclusive competence of other EU bodies, such as the EDPS, Where a complaint falls
outside the scope of the Conroller’s remir, the Controller may advise the complaimant wo
address it to the relevant authonty.

Proposal 15. Artcle b3 of the OLAF Regufation shoold be amended o introduce a simplified
procedure enabling the Controller o dismiss abusive and/or repenove complaines directly,
without undertaking the full ininal admissibilicy assessment.

Proposal 16, Arocle 9h(2) of the OLAF Regulanon should be amended o clanty how the one-
month mitaton penod &= caleulared where an OLAL investugation has been closed. In
pamicular, the Reguliton should ensure thar the one-month hmitanon penod applicable oo
closed investiganions opeates i manner consistent with the pranciples of legal cermainty and
effectve access o the :nmplmnm mechanism,

To that end, the amendment should either:

[t expressty provide that, in exceptional cases where persons concerned are not informed of
the closure of an OLAF investpanon no complaint may be lodged with the Conreoller;

Of

{u} specify that, in such cases, the one-month limitanon period beging when the person
comeerncd ecomes aware of the elosure of the OLAF investigaton, The Conrroller 12 of
the view that this opron woukd be more aligned with the prowedon of the nehes of
petsons concermed,

Proposal 17, Artcle 9h(3) of the OLAF Regulanon should be amended ro inteoduce an inresmal
review procecure allowing complainanis o requese reconsideraion of decisions declaring a
complaint inadmissible, dismissing o complaiint as manifestly unfounded, or fnding thar it falls
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ontside the Controfler’s mandate. Requests for an internal review would have to be submitted
within ten working davs of nodfication of the Conrroller’s decision, The scope of the review
procedure should not extend to a re-examinaoon of decizions oo the mens of admissible
complaints, including recommendations addressed o OLAF pursuant o Arocle 9b(3) of the
AT Regulation

Proposal 18, Armcle 9b(1) of the OLAF Regulanion should be amended to allow the Coneroller
o request the suspension of an ongoing investdgation in duly justfed cases, with OLAD being
required to pive due consideration to such a request. The OLAF Regulanon showld also
expeessly pecognise thar OLAF may suspend an investigation on s own initarive while the
Coneroller examines the complaint, informing the Conrraller accordingly.

Proposal 19 Amicke 95 of the OLAF Regulatnon should be amended in oeder wo add a new
provision sequising the Controller to close a case when he or she becomes aware thar the Facis
which have been put forward in the complaint are, or have been, the subject of legal proceedings
betore judicisl authomtes.

3. On the function of the Controller

Proposal 20. Article Yai2) of the OLAF Regulanon should be amended o swae thar the

Coneroller is administratively linked 1o the Secretarian,

Proposal 21 All references in the OLAF Repulanon to the “Secretariar of the Supervisory
Commirtes” o the Secretariar’ should be amended o read *Secretaniar of the Conteolles and the
Sur‘:ur'.-im ary Commitoee”,

Proposal 22, Arncle %a(2) of the OLAF Beguladon should be amended 1o provide thar the
Controller must e consulied and that his or ber views must be ken oo account befone the
apposnement of any staff o the Seerctariar,

Proposal 23, Aricle %2 of the OLAF Regulation should be amemded o specify that the
Seeretariat must act only on the instruetions of the Conreoller for maters falling within the
Controller’s remit,. A corresponding clarification should be included in Ardcle 15(8) of the
OLAF Reguladon staring that the Secreturine must aet under the instructions of the Supervisory
Committes only for matters falling within the Committec’s remit,

Proposal 24. The Controller calls upon the EU legislators to consider attaching the Secretaniat
to an organizadona locadon  that betrer aligns with its funcdons and  guarantees s
mdependence.

Proposal 25 Aricle 9a(3) of the OLAF Regulition should be amended to specify that the
Commission must allecae the personnel and financial means necessary for the Conrmller 1o the
Secretarigt rather than the Supervisory Committee,
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4, On relations between the Controller and the Director-General of
DLAF

Proposal 26, Article 9al8) and for Aricle B} of the OLAF Regubaion should be amended o
confer on the Controller the power 1o issue opinions addressed o the Director-General of
OLAF on his or her own initiagve, onoany matter reladng mo fundamental righes, procedural
guarantees or rules applicable to OLAF investgatons that falls within the Controllers remir.

5. On relations between the Controller and the Supervisory Committee

Proposal 27, Asicle %W, last sentenee, of the OLAF Regubinion shoubid be amended 1o require
the Controller o mform the Supervisory Committee of any systemic issues reportesd o the
Director-General of OLAF by means of an opinion,

Proposal 28. Article 9h(5) of the OLAF Regulation should be amended to replace the obligation
for the Controller to consult the Supervisory Committee for an opinion before issuing a
recommendation under Artcle 9hi5) with an obligadon for the Controller wo e the
Supervisory Committee of any recommendation addressed o the Dinecror-General of OLAF,

Proposal 29, Article Yhill) of the OLAF Regulation should be amended to clanfy that the
Conrroller must inform the Supervisory Commines of any revisions w the implementing
provisions,

Proposal 30, Articles % and 15 of the OLAF Regulation should be amended w0 provide for a
peandic exchange of views between the Controller and the Supervisory Committee,

. On relations with other stakeholders

Proposal 31. Aricle 1601) of the OLAF Regulaton should be amended o expressly provide for
the Controllers participation in the anoual exchange of vews berween the Director-General of
OLAF and the instunens, either by supulaung thar the Conmoller sl partopade or, ar a
mmimum, that the Conrmller shad b meded fo portindede, in order 1o conembure, within the scope
of his or her mamdate, m discussions on procedural puarantees amd the protecton of
fundamental nghts in OLAF investgations,
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